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CASES  DETERMINED 


BY   THB 


ufxmt  ®0urt  0f  ^m  ^xmmth 


IN 

HII^ARY  TERM,  XL  VICTORIA. 


■♦-♦" 


CRAIG  V.  GLAISER  et  al. 

Vetin^  —  CJuinye   of —  On  coiniiuni  affidavit  — Practice. 

When  an  Application  is  ma<le  to  change  the  venue  on  the  conimon  affidavit, 
and  the  plaintiff,  in  answer  to  tlie  summons,  shows  that  the  cause  of  action 
(lid  not  arise  in  the  County  to  which  the  venue  is  sought  to  be  changed,  the 
Judge  has  no  right  on  that  application  to  order  it  to  be  changed  to  a  different 
County,  even  though  the  plaintiff's  affidavit  disclosed  that  the  cause  of  action 
arose  there. 

This  was  a  motion  to  rescind  an  order  of  Fishkk,  J.,  clianging 
the  venue  in  this  cause  from  the  County  of  York  to  the  (^V)unty 
of  Madawaska.  The  action  was  In-ought  for  work  and  lalx)r, 
and  on  an  account  stated.  His  Honor  had  gvanted  a  summons 
on  the  common  affidavit,  stating  that  the  cause  of  action  arose 
in  the  County  of  Sunbury,  and  not  elsewhere,  calling  on  the 
plaintiff*  to  show  cause  why  the  venue  should  not  he  changed 
to  the  County  of  Sunbury.  The  plaintiff*,  at  the  return  of  the 
summons,  produced  affidavits  from  which  the  learned  Judge 
was  satisfied  that  the  cause  of  action  had  really  arisen  in  the 
County  of  Madawaska,  and  he  accordingly  mad(^  an  order 
changing  the  venue  to  that  County. 

E.  L.  Wetmorey  in  support  of  the  motion,  now  submitted  that 
the  order  was  erroneously  made;  that  the  plaintiff*,  l)eing  called 
upon  to  show  cause  why  the  venue  should  not  l>e  changed  to 
Sunbury,  had  admittedly  shewn  sufficient  cause,  and  the  sum- 
mons should  have  been  dismissed. 
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No  counsel  appeared  for  the  defendant 

Allen,  C.  J.  I  think  the  fact  of  it  being  necessary  now  to 
issue  a  summons  before  changing  the  venue  on  the  commoa^af- 
fidavit  makes  no  difterence  in  the  practice.  The  order  should, 
in  my  opinion,  be  rescinded. 

Weldon,  J.  It  seems  to  me  the  object  of  the  rule  requiring  a 
summons  was  to  have  the  whole  matter  discussed  and  detei:- 
mined  at  the  return  of  the  summons.  In  this  case  the  affidavits 
disclosed  that  the  cause  of  action  arose  either  in  the  County  of 
Sunbury,  or  in  a  County  not  named;  and  I  should  think  if  the 
plaintiff  did  not  object,  the  Judge  had  a  discretion;  but  if  the 
plaintiff  could  have  shown  inconvenience,  it  would  have  made 
a  difference.  In  Madawaska  the  jurors  being  mostly  French- 
men, and  unable  to  understand  English,  it  is  not  a  most  de- 
sirable place  to  send  a  cause  to  be  tried.  I  should  go  for  re- 
scinding the  order. 

Wetmore,  J.  Previous  to  the  making  of  the  present  rule,  in 
a  transitory  action,  the  defendant,  as  a  matter  of  course,  got  an 
order  on  the  common  affidavit  to  change  the  venue,  subject  to 
its  being  restored  on  the  plaintiff  giving  a  material  undertaking. 
I  do  not  think  the  rule  requiring  a  summons  has  altered  the 
practice  in  this  respect.  All  the  plaintiff  was  called  upon  to 
answer  was  the  application  to  change  the  venue  to  Sunbury. 

Duff,  J.  I  agree  with  the  learned  Chief  Justice  and  my 
Brother  Wetmore.  The  orders  I  have  made  changing  venues 
on  the  common  affidavit  have  usually  been  \\4th  leave  to  the 
plaintiff  to  get  it  back  on  giving  the  undertaking. 

Fisher,  J.  My  view  of  the  matter  has  not  changed.  When 
a  summons  is  issued  it  raises  the  whole  question,  and  gives  the 
right  to  change  the  venue  to  whei-e  the  cause  of  action  arose. 

Allen,  C.  J.  I  will  only  add  a  few  words.  A  case  came  be- 
fore me  a  few  days  ago,  when  an  application  was  made  to 
change  the  venue  on  the  common  affidavit.  The  plaintiff,  in 
answer  to  the  summons,  shewed  that  he  could  give  material 
evidence  in  the  County  where  the  venue  was  laid,  but  I  changed 
the  venue,  inserting  in  the  order  leave  for  the  plaintiff  to  apply 
to  have  it  restored  on  giving  a  material  undertaking. 

Order  rescinded. 


HILARY  TERM,  XL.  VICT. 
ORPWOOD  u  MORRISEY  et  al.  W7 

New  trial — Day  of  moving  for,  ^*» 

HM.  That  after  the  first  Saturday  in  the  term,  no  motion  for  a  new  trial  can 
be  made,  nnleti  the  cause  has  been  mentionea  to  the  Court  on  that  day. 


Lugrin,  on  the  Monday  following  the  first  Saturday  in  the 
Term,  moved  for  a  new  trial  of  this  cause,  but,  as  it  had  not 
been  mentioned  on  Saturday,  the  Court  were  of  opinion  that 
they  could  not  under  Rule  6  of  Mich.  Term,  6  Wni.  IV,  hea-r 
the  motion. 


THE  QUEEN  v,  FERGUSON  et  al.  iiT7 

Limit  Bcmd — Action  on — 30  Vic  c,  28,  extending  limits  to  w/iole  Coun-         Feb. 

ty — Jti  effect  on  limiti  previouely  defined. 

HM,  That  the  Act  30  Tic.  c.  38,  extending  the  limits  to  the  whole  connty,  re- 
pealed the  regulations  establishing  gaol  limits  passed  prior  to  that  Act. 

Rem.  The  cofossel  argulDg  the  case  overlooked  the  fact  that  the  30  Vic ,  c.  28, 
was  repealed  helore  it  came  into  operation,  and  the  attention  of  the  Ckmrt 
was  not  caUed  to  that  cixcnmstance. 

R.  J.  Ritchie  shewed  cause  against  a  rule  nisi  to  quash  a 
judgment  obtained  in  the  City  Court  of  Saint  John  in  an  action 
brought  on  a  limit  bond.*  The  rule  was  granted  on  several 
grounds,  but,  as  the  judgment  of  the  Court  proceeded  entirely 
upon  one,  namely,  that  the  limits  of  the  City  and  County  of 
Saint  John,  from  which  it  was  shewn  the  debtor  had  departed, 
were  defined  in  1856,  after  which,  by  the  30  Vic,  c.  28,  the 
limits  were  extended  to  the  whole  county,  which  it  was  con- 
tended necessarily  repealed  the  Regulations  previously  made 
defining  the  limits,  it  is  not  necessary  to  refer  to  the  others. 

W.  Pvugsley  was  heard  in  support  of  the  rule. 

Per  Curiam.  Ruh  ak^olate.^ 


RENAUD  V.  KESWICK.  i8T7 

Replevin — Claim  of  Property — Wfvether  apjdicnhl^  to  a  cxise  where  de-         Feb, 
fendant  (who  is  also  claimant)  has  levietl  on  ploiutiff^s  projh 
erty  under  eoeecution  against  latter  for  I'ajces, 

Where  plaintiff  replevied  from  defendant  goods  which  the  latter  had  leviod  un- 
der an  execQtion  for  Taxes  issued  against  plaintiff,  and  defendant  put  in  a 
claim  of  special  property,  upon  which  a  writ  de  prop'prob  issued,  and  the 
Sheriff's  Jniy  found  the  special  property  in  the  claimant  under  the  execution, 
the  Court  set  avide  the  Inquisition,  holding  that  the  claim  of  property  and 
writ  deprop,  prob,  wera  not  applicable  to  such  a  case. 

>8ee  8.  C.  Nom.  Ez^parie  Dickson  (3  Pugs.  327.) 

"^  Before  the  30  Vic,  c.  28  came  into  force,  it  was  repealed  by  the  31  Vic.  c. 
29,  a  fact  which  was  overlooked  by  both  the  counsel  who  argu('<l  tho  causo,  and 
the  attention  of  the  Court  was  not  drawn  to  this  circunifstance. 
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Replevin.  Defendant  put  in  a  claim  of  special  property  in 
the  goods  taken,  and  a  writ  de  prop,  proh.  was  issued.  The 
defendant  was  a  constable,  and  had  levied  upon  the  property  in 
question  under  an  execution  which  he  held  against  the  plain- 
tift*  for  Taxes.  The  Sheriff's  Jury  found  the  special  property 
in  the  defendant  and  an  application  was  thereupon  niade  to  the 
Judge  of  the  County  Court  to  set  aside  the  Inquisition,  which 
being  refused,  the  plaintiff  appealed. 

Feb.  20.  Weldoii,  Q.  C,  for  the  appellant,  was  stopped  l)y 
the  Court,  who  called  on 

D.  L.  Haningtan,  contra.  He  submitted,  1.  That  the  action 
of  replevin  would  not  lie  in  a  case  like  this,  the  propeity  lieing 
in  custody  of  the  law,  and  the  execution  therefore  being  a  suf- 
ficient justification.  2.  That  the  right  of  possession  was  the  on- 
ly (question  to  be  determined  by  the  Sheriff's  Jury,  and  it  wa»s 
clear  that  the  defendant  had  the  right  to  the  possession  by  vir- 
tue of  the  execution,  Orjnvood  v.  Morriseif  does  not  apply 
here,  that  being  a  case  of  distress  for  rent.  He  also  cited  7  Bac. 
Ahr.  Reple\an,  C.  71;  Bull,  d;  Lea.  PL  770;  Cartn'  v.  Purriou/- 
ton;'^  Wilson  v.  Weller;  '^Aldrklye  v.  Haines.* 

Allen  C.  J.  I  think  this  case  is  perfectly  clear;  The  prin- 
ciple is  the  same  as  that  decided  in  Orpu-ood  v.  Movri^ey, 
and  with  that  case  before  us,  we  ought  not  to  allow  this  pro- 
ceeding to  go  on.  The  claim  of  propeity  and  writ  de  prop, 
jyrob.  are  no  more  applicable  to  a  case  like  this  than  to  a  cast^ 
of  distress  for  rent.  There  is  no  dispute  about  the  right  of  prop- 
erty. I  think  there  is  no  doubt  about  replevin  lying  in  tliis 
case,  but  that  question  is  not  before  us. 

Weldon,  Fisher,  Wetmore  and  Duff,  J  J.,  concurred. 

Appe(d  alhnved  imfh  costs. 


1877 
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Ex  Parte  O'KEEFE. 

C  it  if  of  Saint  John — ^lectimt  o/Cmnicillor — Noininatiwi  of  Candidate — 
Whether  Nonmiorn  must  ap])e(t7'  in  persMi  before  Common  Clerk. 

Under  16  Vic ,  c.  37,  section  11  L.  &  P.  Stat.,  voL  3,  p.  190,  it  is  necessary  tliat 
two  qualified  electors  should  appear  in  person  before  the  Common  Clerk  to 
nominate  a  candidate  for  the  office  of  Councillor ;  otherwise  the  Clerk  may 
refuse  to  n  ci-ive  the  nomination. 


»3.  Pags.  14C.         "^2  All.  226.         H  Br  k  B.  67.  ♦2  B.  &  Ad.  402. 
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The  applicant  at  a  previous  Tenu  obtained  a  rule  nisi  for  a        ^f]]___ 
quo  ivarranto  against  one  J.  Alfred  Ring  for  usui-ping  the  of-       Ex  parte 
fiee  of  Councillor  of  a  Wanl  in  the  City  of  Saint  John.     TIk'     C'Reefi. 
affidavits  used  on  obtaining  the  rule  stated  that  the  applicant 
had  been  duly  nominated  for  the  office  of  Councillor  of  the 
Ward  in  question,  but  his  nomination  had  been  refused  by  the 
Common  Clerk,  on  the  ground  of  want  of  qualification. 

Feb.  20.  S.  R.  Thovison,  Q.  C,  in  shewing  calise,  rea,d  affi- 
davits, which  disclosed  {inUr  alln)  that  the  only  nomination  of 
the  applicant  was  by  a  wi-itten  paper  purpoiting  to  l^e  signed 
by  two  qualified  electors,  which  paper  was  produced  to  the  Com- 
mon Clerk  by  the  applicant,  the  nominoi's  not  Ix^ing  present* 
He  now  contended  that  the  mle  must  be  discharged  for  the  fol- 
lowing reasons,  1.  The  affidavit  of  0*Keefe  was  improperly  in- 
tituled, "In  the  matter  of  an  election,"  &c.  (Allex,  C.  J.  I 
think  that  is  mere  surplusage.) 

2.  The  law  requires  that  the  candidate  shall  be  both  a  British 
subject,  and  twenty -one  years  of  age,  as  to  both  which  the  affi- 
davit was  silent.  3.  That  0*Keefe  had  no  locus  standi,  no  votes 
having  been  cast  for  him.  4.  That  the  right  to  nominate  could 
only  be  claimed  by  the  electoi-s,  and  not  by  the  candidate. 
5.  That  the  nominors  must  under  16  Vic,  c.  37,  sec.  11,  come 
in  person  before  the  Common  Clerk,  the  law  imposing  no  duty 
on  him  to  know  their  handwriting. 

The  Court  now  called  on 

Rainsford  to  support  the  mle.  As  to  necessity  of  the  nomi- 
nors being  present,  the  maxim,  quifdcit  per  (diuvi  facit  i)er  sr» 
applies.  (Allen,  C.  J.  Does  not  the  section  mean  that  there 
shall  be  a  personal  nomination?)  No,  only  a  filing  of  the  decla- 
ration. (Allen,  C.  J.  Must  there  not  be  two  men  present  to 
nominate?) 

Per  Cnrimn,  Ride  disdiarged  'with  cohU, 
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isn  GANTER  v.  BLATCHFORD. 

-''**•  Attachment  under  Act  37  Vic,  c.  7 — DissoltiHon  qf-^WTtere  attachm&nt 

m  Insolvency  afterwards  issues  against  defendant. 

Where  an  attachment  has  been  issued  against  the  property  of  deft,  under  the 
Attachmt-nt  and  Abolition  of  Imprisonment  for  Debt  Act,  and  a  Writ  of  At- 
tachment in  Insolvency  was  subsequently  issued  against  deft.  Held,  (per 
Allin,  C.  J.,  and  Fishsb,  and  Duff,  J.  J.,  Witmori,  J  ,  dubitanU),  that  so  soon 
as  the  issue  of  a  Writ  of  Attachment  in  Insolvency  was  made  to  appear  to  a 
Judge,  the  latter  was  bound,  under  §  64  of  the  Attachment  Act,  to  dis- 
solve  the  attachment,  and  the  regularity  of  the  proceedings  in  Insolvency 
could  not  be  enquired  into. 

In  this  case  an  attachment  had  been  issued  by  the  plaintiff 
under  "  The  Attachment  and  Abolition  of  Imprisonment  for 
Debt  Act,"  under  which  the  Sheriff  had  attached  the  defend- 
ant's property.  A  Writ  of  Attachment  was  subsequently  issued 
against  the  defendant  under  the  Insolvent  Act  of  1875,  and  at 
a  meeting  of  the  creditors  an  assignee  was  appointed.  The  lat- 
ter thereupon  applied  to  Mr.  Justice  Duff  at  Chambers  to  have 
the  attachment  dissolved  under  section  54  of  the  Attachment 
Act.  The  affidavit  on  which  the  application  was  made  merely 
stated  the  issuing  of  the  attachment  in  Insolvency  and  the  ap- 
pointment of  the  assignee,  without  shewing  that  the  proceed- 
ings pointed  out  by  the  Insolvent  Act  had  been  taken.  In 
shewing  cause  against  the  application,  the  plaintiff  produced 
affidavits,  which,  he  contended,  shewed  that  the  Judge  of  the 
County  Court  had  no  sufficient  evidence  before  him  that  the  de- 
fendant's estate  had  become  subject  to  liquidation,  before  making 
the  order  for  the  Writ  of  Attachment  to  Lssue.  The  learned 
Judge  was  doubtful  whether  the  affidavit  on  which  the  Judge 
of  the  County  Court  had  placed  the  estate  in  liquidation  was 
sufficient,  but  held  that,  as  the  jurisdiction  in  matters  of  Insol- 
vency was  exclusively  in  the  Judges  of  the  County  Courts,  it 
being  made  to  appear  to  him  that  the  defendant's  estate  had 
been  placed  in  liquidation  under  the  Insolvent  Act,  he  had  no 
discretion,  but  was  bound  to  dissolve  the  attachment,  which  he 
accordingly  did. 

Feb'y  13.  W.  Pugsley  now  moved  to  rescind  this  order.  Tlie 
assignee  is  here  seeking  to  cut  down  the  rights  of  a  stranger  to 
the  insolvency  proceedings,  who  has,  under  the  amendment,  to 
the  Insolvent  Act  passed  in  1876,  no  power  to  interfere  with  the 
proceedings,  and  it  is  incumbent  on  the  assignee  to  make  out 
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jurisdiction  over  the  defendant,  and  also  that  there  was  some      GMm 
evidence  before  him  that  the  defendant's  estate  had  become  sub-  *' 

ject  to  compulsory  liquidation,  otherwise  the  Writ  of  Attach- 
ment is  an  absolute  nullity.  When  the  Legislature,  in  section 
54,  used  the  words,  ^*  in  case  of  an  assignment  in  Insolvency,  or 
the  issue  of  a  Writ  of  Attachment  in  Insolvency"  it  meant  there 
must  be  a  legal  assignment  or  Writ  of  Attachment,  otherwise  a 
person,  without  any  demand  being  made  on  him,  without  even 
being  a  trader,  might  voluntarily  assign  to  an  official  assignee, 
and  so  defeat  the  claims  of  attaching  creditors.  The  proceed- 
ings in  Insolvency  being  statutory,  the  assignee  was  bound  to 
show  that  the  requirements  of  the  Act  have  been  strictly  com- 
plied with.  In  England  the  regularity  of  proceedings  taken 
under  the  Bankrupt  Acts  has  always  been  held  open  to  be  en- 
quired into  in  collateral  proceedings,  except  whei*e  the  Statute 
in  express  words  has  enacted  otherwise  :  Mos8  v.  Smith;^  Law- 
son  V.  Bohinson* ;   Clarke  v.  Askew ;»  Smith  v.  Milles.^ 

Per  Curiam.  (Allen,  C.  J.,  and  Fisher,  and  Duff,  J  J., 
Wetmore,  J.,  duhitante).  We  think  the  Judge  had  no  discre- 
tion>  and  that,  as  soon  as  it  appeared  to  him  that  a  Writ  of  At- 
tachment in  Insolvency  had  been  issued  against  the  defendant, 

he  was  bound  to  dissolve  this  attachment. 

Motion  refused. 

ELLIS,  Assignee  of  Arbo,  an  Insolvent,  v,  MAROONEY,       isyt 

Replevin — Claim  o/ property — Delay  in  issuing  unit  de  prob, —  Whet/ier         Ihb» 

Judge  will  order  restoration  of  Property — Several 

claims — Whether  can  be  put  in. 

Under  a  writ  of  replerin  inaed  against  defendant,  the  Sheriff  seized  two  rafts 
*  of  logs  in  the  posaession  of  H.,  and  one  in  the  possession  of  S.  Sepvate 
claims  of  propeiijr  were  pot  in  to  the  whole  of  the  logs  by  H.,  8.  and  M.  re- 
spectiTely.  Plaintiff  did  not  issue  a  writ  de  prop,  prob. ;  and  after  a  consider- 
able time  had  dapsed,  H.  and  8.  obtained  a  summons  from  a  Judge  calling 
on  plaintiff  to  shew  oause  why  the  Sheriff  should  not  restore  to  them  the  logs 
taken  out  of  their  possession  under  the  writ.  On  the  return  of  the  summons 
the  Judge  mads  an  order  for  the  Sheriff  to  restore  the  property  to  H.  and  8. 
on  the  groond  that  plaintiff  had  shewn  no  cause  to  Justify  the  delay  in  issuing 
the  writ  dtpnpprob.  Mdd,  per  Alliv,  C.  J.,  and  Wbtkorb  and  Dufff,  J  J., 
Wsuxni,  J.|  diMseiUiente ;  that  this  order  could  not  property  be  made,  at  least 
wtthovt  givinf  M.,  the  other  claiihanty  am  opportunity  of  being  heard. 
Qumr9.    Whether  seTeml  claims  can  be  put  in  to  property  replerled? 

"        WlMlher  any  person  hut  the  (me  out  of  whose  possession  the  goods 
were  taken  hy  the  Sheriff  can  pnl  in  a  claim  to  the  property  ? 

>Csap.4t9.       n  Stark.  467.       *1  Stark.  4§7.       H  T.  R.  475.  " 
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1877  This  was  an  application  to  set  aside  an  order  made  by  Mr. 

Suae  Justice  Weldon,  directing  the  Sheriff  of  Northumberland  to 
restoi-e  to  Richanl  Hutchison  and  Robert  Swim  certain  logs 
taken  out  of  their  possession,  under  the  writ  of  replevin  in  this 
cause,  and  for  which  they  had  respectively  put  in  claims  under 
the  Rev.  Statutes  cap.  120,  sec.  12,  no  ^vidt  fie  proprietate  prob- 
anda having  been  issued. 

The  writ  of  replevin  issued  on  the  18th  day  of  May  last, 
under  which  the  Sheriff  seized  two  mfts  of  logs  in  the  posses- 
sion of  Hutchinson,  and  one  raft  in  the  possession  of  Swim — 
about  sixteen  hundred  tives  in  all.  Separate  claims  were  put 
in  to  the  whole  of  the  logs  by  Hutchinson,  Swim  and  William 
Muirhead  respectively ;  and  the  Sheriff  returned  the  writ  with 
the  following  indorsement :  "  I  have  replevied  the  goods  and 
chattels  within  named,  viz. :  IGOO  tree  logs,  or  thei-eabouts, 
and  in  which  William  Muirhead,  Robert  Swnm,  and  Richard 
Hutchinson  claim  property." 

No  writ  de  prop,  probanda  was  issued,  but  the  plaintiff  ap- 
plied to  the  Court  in  Trinity  Tenn  last,  for  a  rule  calling  upon 
Hutchinson  and  Muirhead,  two  of  the  claimants,  to  shew  cause 
why  their  respective  claims  should  not  be  set  aside.  The  Court 
refused  to  make  any  order,  it  appeai-ing  by  the  Sheriffs  i-etum 
that  the  claim  was  a  joint  one,  and  therefore  might  be  tried 
under  a  writ  de  prop,  probanda.    See  Ellis  v.  Marooney} 

On  the  4th  October  last,  Hutchinson  and  Swim  obtained  a 
summons  from  Mr.  Justice  Weldon,  calling  on  the  plaintiff  to 
'shew  cause  why  the  Sheriff  should  not  i-estore  to  Hutchinson 
and  Swim  the  logs  taken  out  of  their  possession  under  the  writ 
On  the  return  of  the  summons,  the  Judge  made  an  order  for  the 
Sheriff  to  restore  the  property  to  Hutchinson  and  Swim  on  th^ 
ground  that  the  plaintiff  Jiad  shewn  no  cause  to  justify  the  delay 
in  issuing  the  writ  de  prop,  probanda. 

Oct.  12, 1876.  George  F.  Gregory  was  heai*d  in  support  of 
the  application,  and  W.  W.  Street  contra. 

Cur.  Adv.  Vult. 

The  following  judginents  were  now  delivered  ; 

Allen,  C.  J.     I  do  not  deny  the  power  of  the  Court  or  a 

Judge  to  deal  with  the  proceedings  under  a  writ  of  replevin,  and 

_____ 
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to  make  ordera  which  will  prevent  the  pi-ocess  of  the  Couit  from  ^^^^ 
/  being  improperly  used,  or  its  proceedings  unnecessarily  delayed  ;  Blub 
but  it  seems  to  me  that  the  order  in  question  could  not  properly 
have  been  made,  at  least  without  giving  Muirhead — tjbe  other 
claimant — an  opportunity  of  being  heard.  While  the  whole  of 
the  property  replevied  was  claimed  by  Muirhead,  and  his  claim 
was  imdetermined,  I  see  great  difficulty  in  ordering  on  a  sum- 
maiy,  and  so  far  as  he  was  concerned,  an  ex  pai'te  application, 
that  the  property  should  be  i-estored  to  the  other  claimants.  If 
a  person,  being  neither  the  defendant  named  in  the  writ,  nor  the 
person  out  of  whose  possession  the  property  was  taken  by  the 
SheriflF,  can  put  in  a  claim  to  the  property  replevied,  Muirhead's 
claim  was,  apparently,  properly  put  in  ;  and  until  such  claim  is 
tried,  or  in  some  way  legally  disposed  of,  it  is  difficult  to  see 
what  right  the  other  claimants  have  to  a  restoration  of  the  prop- 
erty— Muirhead  himself  not  appearing  to  have  been  guilty  of 
any  laches.  The  difficulty  in  the  case  has  probably  arisen  from 
the  fact  of  the  Sheriff  returning  a  joint  claim  by  the  three 
claimants,  when,  in  fact,  their  claims  were  separate,  and,  as  far 
at  least  as  Muirhead  was  concerned,  apparently  antagonistic  to 
each  other.  If  the  plaintiff  had  issued  a  writ  de  prop,  probanda 
on  the  Sheriff's  return,  (and  he  could  only  issue  one  writ  on  such 
a  return),  I  am  able  to  understand  how  the  conflicting  claims  of 
the  plaintiff,  Muirhead,  and  Hutchinson  could  have  been  tried 
on  such  an  inquisition.  I  wish,  however,  to  be  distinctly. under- 
stood as  expressing  no  opinion  whether  seveitil  claims  can  be 
put  in  to  property  replevied,  or  whether  any  person  but  the  one 
out  of  whose  possession  the  goods  were  taken  by  the  Sheiiff^ 
can  put  in  a  claim  to  the  property.  Very  difficult  question* 
must  necessarily  arise  where  several  persons  claim,  some  of 
which  we  suggested  when  the  case  was  before  us  in  Trinity 
Term.  All  that  it  is  necessary  to  decide  at  present  is,  whether  the 
Judge's  order  is  good ;  and  for  the  reasons  already  stated,  I 
think  it  is  not 

Weldon,  J.  The  only  question  which  arises  in  this  case  is 
whether  I  had  power  to  make  this  order.  It  is  true,  as  urged 
by  the  plaintiff,  that  the  Act  relating  to  Replevin,  Chap.  126  of 
Revised  Statutes,  is  silent  in  this  respect,  but  we  must,  in  the 
Gonstmction  of  this,  as  in  all  other  Acts,  hold  that  the  Court 
I 
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^wp  may  exercise  the  power  given  to  them  by  it  in  the  common  and 
ordinaiy  way,  unless  there  is  something  to  the  contrary.  When, 
therefore,  a  Judge  exercises  the  duties  which  belong  to  the  Court, 
it  is  to  be  taken  he  is  to  exercise  them  in  the  same  manner  as 
the  Court  itself,  unless  there  is  someting  in  the  context  of  the 
Act  which  leads  to  a  dilBTerent  conclusion.  See  Snie^ton  v.  Col- 
lier.^ The  Court  having  power  over  their  own  wi-its  and  to 
set  aside  the  whole  proceedings  or  any  part  of  them  :  Orpwood 
V.  Morrisey ;'  so  if  a  plaintiff's  proceedings  in  repleWn  are  not 
carried  on  in  conformity  with  the  Act,  there  is  an  inherent 
power  in  the  Court  to  correct  the  plaintiff  in  his  proceeding,  or 
give  a  party  redress  where  his  proceeding  or  not  proceeding 
violates  the  law  in  his  omission  of  duty.  The  12  sec.  of  chap. 
126  in  plain  words  requires  the  plaintiff,  upon  the  return  by  the 
Sheriff  of  a  writ  of  replevin  with  the  claim  endoraed  thereon, 
to  then  issue  a  writ  de  proprietate  probanda  according  to  form 
(K)  in  the  Act,  under  which  the  Sheiiff  shall  summon  a  jury  to 
try  such  claim,  giving  each  party  six  days'  notice.  Here 
there  was  no  writ  de  prop,  prob,  issued  by  the  plaintiff,  nor  any 
•excuse  offered ;  there  is  the  affidavit  of  William  Muirhead,  by 
which  he  claims  the  property,  but  we  are  not  tiying  the  right 
of  the  claimants ;  we  are  asked  to  make  an  order  for  the  resto- 
ration of  property  taken  out  of  the  possession  of  Hutchison 
^nd  Swim,  against  whom  the  writ  of  replevin  did  not  issue  by 
name,  but  who  come  under  the  terms  "  some  other  person" — 
and  the  plaintiff  proceeds  no  further  than  merely  taking  the 
goods  from  the  possession  of  the  claimant  and  then  stops. 

The  object  of  the  replevin  is  to  get  immediate  possession  of 
the  property,  and  the  Legislature,  by  sec.  12,  restrains  the  trans- 
fer or  delivery  of  the  property  to  the  plaintiff  if  a  claim  to  hold 
possession  is  made  by  the  person  from  whom  the  property  is  taken, 
which  must  be  determined  by  a  jury.  It  never  could  have  been 
intended,  after  the  issuing  of  a  writ  of  replevin  and  the  property 
seized,  that  the  plaintiff  shall  be  at  liberty  to  lie  by  and  preju- 
dice the  rights  of  the  claimants  or  those  from  whose  possession 
the  property  had  been  taken,  and  the  Court,  powerless  to  set 
.aside  the  replevin,  or  to  direct  the  Slieriff  to  restore  the  prop- 
-erty  so  seized,  where  the  plaintiff  takes  no  further  proceeding. 

1  ISxch.  461.  n  Pufi.  140.  I 
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The  claimant  can  do  no  more  than  make  and  deliver  the  notice  ^^^ 
to  the  Sheriff.  No  assignment  of  the  replevin  bond  can  be  made  ^ub 
to  him  under  the  13th  sec  of  the  Act,  until  a  verdict  is  found  *• 

for  him,  and  the  bond  will  not  be  available  to  him  if  the  form 
is  followed,  or  even  if  followed  by  adding,  "  or  some  other  per- 
son** as  stated  in  the  writ,  for  that  would  vitiate  the  bond  • 
Wheeler  v.  StewaHy  and  in  any  case  the  claimant  would  be 
remediless. 

The  policy  and  object  of  the  replevin  is,  that  the  person  suing 
out  replevin  shall  proceed  without  delay — the  bond  which  he 
gives  is  conditioned  so  to  prosecute  the  suit ;  the  Sheriff,  upon 
receiving  notice  of  a  claim  after  seizure  of  the  goods  named  in 
the  writ,  is  required  forthwith  to  make  return  of  the  writ  with 
the  claim  indorsed  thereon.  Is  the  plaintiff  to  proceed  or  not 
at  his  own  option  ?  I  am  of  opinion  he  abuses  the  process  of 
the  Court,  if  he  does  not  at  once  proceed  to  issue  the  writ  de 
prop  prob, 

I  am  of  opinion,  therefore,  that  by  the  unnecessary  delay  in 
not  having  issued  the  writ  de  prop,  proh.,  in  this  case  the  pro- 
cess of  the  Court,  the  writ  of  replevin,  has  been  used  by  the 
plaintiff  to  wrest  their  property  from  the  claimants,  Hutchison 
and  Swim,  who  are  remediless  without  the  writ  of  prop,  prob, 
being  issued,  and  the  Sheriff  summoning  the  jury,  and  is  at 
variance  with  the  principles  and  policy  of  the  law  relating  to 
replevin  :  See  Oent  v.  CuMs.* 

I  am  therefore  of  the  opinion  the  order  directing  the  Sheriff 
to  restore  to  the  claimants  the  logs  seized  and  taken  out  of  their 
possession  in  May,  1876,  under  and  by  virtue  of  the  said  writ 
of  replevin  was  rightly  made.  No  injury  can  be  done  to  rival 
claimants,  and  the  plaintiff  can  proceed  in  trespass  or  trover  to 
recover  the  value.  I  also  think  the  claimants,  Hutchison  and 
Swim,  are  entitled  to  their  costs  from  the  plaintiff  in  discharg- 
ing this  rule. 

Wetmore,  J.  That  part  of  cap.  126,  Title  34,  which  pre- 
scribes the  mode  of  procedure  in  replevin,  is  somewhat  difficult 
of  construction*  Section  9  gives  Uie  form  of  writ  of  replevin 
which  commands  the  Sheriff  if  A.  B.  make  him  secure,  accord- 
ing  to  law/  to  replevy  and  deliver  to  him  the  goods  and  chattels 

^S  Pii0i.  400.  ni  Ad.  k  S.,  N.  S.  291. 
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to  wit — which  he  alleges  C.  or  D.,  or  sonie  other  person,  has  un- 
fiilly  taken  or  detained  fix)m  him.  The  writ  requires  a  defend- 
ants name  to  be  inserted  in  it,  and  in  addition  to  the  right  of 
the  Sheriff  to  take  the  goods  and  chattels  out  of  the  possession 
of  the  pei-son  named  as  defendant,  the  Sheriff  is  authorized  to 
take  them  out  of  the  possession  of  any  other  pei^son ;  and  at  the 
time  of  seizing  the  goods  the  Sheriff  is  required  to  sei'\^e  the 
party  in  possession  with  a  copy  of  the  writ,  which  service  shall 
be  effected  as  in  all  other  cases  of  non-bailable  writs  to  which 
he  may  appear,  and  neglecting  so  to  do  the  plaintiff  may  appear 
as  in  personal  actions.  From  this  it  appears  to  me  that  unless 
the  party  named  as  defendant  be  the  pei'son  in  whose  possession 
the  goods  are  found,  the  party  so  named  ceases  to  be  defendant, 
and  the  person  in  whose  possession  the  goods  are  found  becomes 
the  defendant  instead  of  the  defendant  named,  and  he  is  re- 
(}uired  to  be  served  with  copy  of  process,  and  becomes  sulyect 
to  being  proceeded  against  in  the  same  way  as  if  he  was  named 
as  defendant  in  the  wi-it  and  the  goods  had  been  taken  out  of 
or  his  possession  under  the  wiit.  Section  1 1  requires  the  Sheriff, 
before  the  execution  of  the  writ  of  i-eplevin,  to  take  a  replevin 
bond,  which  bond  he  shall  upon  request  of  the  defendant  assign 
to  him,  and  on  such  bond  being  forfeited  and  so  assigned,  the 
assignee  may  bring  an  action  thereon  in  his  own  name.  Tlie 
form  of  the  bond  is  given — and  it  is  to  the  Sheriff.  The  con- 
dition requires  the  plaintiflF  "  to  prosecute  his  suit  without  delay 
against  C.  D.  for  taking  or  detaining  his  goods  and  chattels  to 
wit — and  do  retuim  the  sartie  if  a  retuim  shall  he  adjiuhjed,  and 
do  pay  all  such  damages  and  costs  as  may  be  awarded  to  the 
said  defendant,  or  that  he  inay  sustain  by  reason  of  the  said  re- 
plevin or  the  proceedings  thereon."  This  bond  evidently  is  in- 
tended for  the  protection  of  the  party  out  of  whose  possession 
the  goods  are  taken ;  it  provides  for  a  i-etum,  payment  of  dam- 
ages and  costs  as  may  be  awarded  to  the  said  defendant,  or  that 
he  may  sustain  by  reason  of  the  replevin.  To  whom  could  the 
goods  be  returned  ?  The  woixl  must  mean  a  giving  or  handing 
back  ;  this  could  only  be  to  the  person  from  whose  possession 
the  goods  were  taken,  and  damages  and  costs  are  to  be  paid  a^ 
awarded,  or  that  may  be  sustained  by  reason  of  the  reple\4n. 
What  damages  could  be  sustained  by  any  one  by  reason  of  the 
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replevin  except  by  the  person  out  of  whase  possession  the  goods  ^^^^ 
are  taken  ?  What  possible  claim  could  the  person  named  in  the  Kuis 
writ  sustain  if  the  goods  were  not  found  in  and  taken  out  of 
his  possession  ?  The  bond  seems  clearly  to  be  provided  for  the 
protection  of  the  person  from  whose  possession  the  goods  are 
taken,  and  that  person  must  be  the  defendant,  and  the  defend- 
ant is  entitled,  if  he  requires  it,  to  have  an  assignment  of  the 
bond  immediately  on  the  goods  being  taken  out  of  his  passes- 
sion.  Section  12,  as  a  means  of  indemniflcation  for  the 
taking  of  the  goods  out  of  his  passession  points  out  the 
mode  of  procedure  for  issuing  a  writ  de  projmeiate  ^n'o- 
baiida  and  proceedings  thereon  to  the  verdict  of  a  jury; 
and  if  the  jury  find  the  claim  goo<l  the  Sheriff  shall 
deliver  the  goods  seized  to  the  claimant.  But  the  plaintiff' 
may  pix)ceed  and  recover  for  his  damages  for  the  pit)p- 
erty  in  the  same  suit  in  such  form  as  he  may  think  fit — pro- 
vision then  comes  for  the  SheiifF's  guidance  in  the  event  of  the 
juiy  finding  for  the  plaintiff,  and  then  follows.  "  Nothing  herein 
shall  prevent  the  defendant  or  claimant  from  appearing  to  such 
action  and  pleading  property.**  The  words,  "  or  any  pei-son,'*  in 
this  section,  must,  I  think,  mean  the  same  as  the  words  of  the 
¥v^it — "C.  D.  or  some  other  pei-son" — that  Ls,  the  defendant  named 
in  the  writ  if  the  goods  are  found  in  his  possession,  or  if  not, 
the  pei-son  in  whose  possession  the  goods  are  found,  and  from 
vrhose  possession  they  are  taken ;  and  the  wonls  defendant  or 
claimant  in  the  latter  part  of  the  section  must  mean  the  same, 
the  person  from  whose  possession  being  other  than  that  named 
in  the  writ,  and  becoming  claimant  by  reason  of  his  having  given 
notice  of  claim  to  the  Sheriff.  Section  13  enacts  that  if  a  ver- 
dict is  found  for  the  claimant  the  bond  shall  forthwith  >>e  as- 
signed to  him,  and  he  may  recover  his  costs  and  expenses  incur- 
red in  prosecuting  his  claim  and  such  damages  as  he  may  have 
sustained  by  reason  of  the  writ  of  replevin  and  the  pi*oceedings 
thei-eon.  Surely  this  can  only  apply  to  the  person  from  whose 
possession  the  goods  are  taken,  and  who  must  become  defend- 
ant instead  of  the  defendant  named  in  the  writ,  by  reason  of  the 
goods  having  been  taken  out  of  his  possession,  and  who  has  to 
be  served  with  process,  and  who  is  authorized  to  appear  to  the 
action  and  plead  property  in  the  event  of  the  plaintiff  obtaining 
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^^^^        a  verdict  on  the  writ  de  proprietate  jyrobanda.    If  any  person 
Blli0        outside  the  defendant  named  in  the  writ,  or  the  person  out  of 

*« whose  possession  the  goods  are  taken  can  put  in  a  claim  and 

have  an  assignment  of  the  bond  under  the  18th  and  13th  sections* 
what  becomes  of  the  11th  section  which  provides  for  an  assign- 
ment  of  the  bond  to  the  defendant  ?  And  the  section  does  not 
restrict  the  assginment  to  a  time  after  breach  of  the  bond.  If 
the  defendant  procures  an  assignment  before  the  executing  of  a 
writ  de  proprietate  probanday  how  is  an  outside  claimant  to  get 
the  bond  assigned  to  him  ?  Again,  if  an  outside  claimant  pro- 
cures an  assignment,  what  is  to  become  of  the  party  out  of 
whose  possession  the  goods  have  been  taken  ?  What  security 
has  he  to  indemnify  him  for  the  taking  of  the  goods  ?  The 
bond  provides  for  his  damages  while  it  does  not  for  an  outside 
claimant's  damages.  I  cannot  see  any  possible  way  the  Act  can 
be  worked  out  unless  by  its  receiving  the  construction  I  have 
given  it.  The  words  of  the  Act  may  require  some  alteration  to 
meet  my  views ;  but  this  is  often  done  to  enable  the  Court  to 
give  effect  to  an  Act.  See  Fisher  v.  The  Vol,  Travers  Company^ 
in  the  Court  of  Appeal. 

This  late  decision,  I  think,  fully  warrants  the  reading  I  have 
given  the  Act,  and  which  reading  it  seems  to  me  must  be  given 
to  it  so  that  the  Act  can  be  worked  out.  If  I  am  correct,  only 
the  person  out  of  whose  possession  the  goods  have  been  taken 
can  properly  put  in  a  claim  of  property.  The  person  who  has 
properly  put  in  his  claim,  that  is,  he  tram  whose  possession  the 
goods  have  been  taken,  is  the  only  one  who  can  be  heard,  and  if 
the  plaintiff  in  i*eplevin  has  not  proceeded  according  to  the  con- 
dition of  the  bond,  the  proper  claimant  has  his  remedy  upon  the 
bond.  The  order  of  the  learned  Judge  directing  the  goods  to 
be  restored  to  the  two  entirely  separate  claimants  I  think  must 
be  rescinded,  as  the  Act,  in  my  opinion,  only  authorizes  one 
claim.     The  Judge's  order,  I  think  should  be  rescinded. 

Fisher,  J.,  took  no  part,  not  having  heard  the  argument. 

Duff,  J.  I  entirely  concur  in  the  judgment  of  the  learned 
Chief  Justice. 

Rule  absolute  to  reschid  order. 

J  L.  R.  1  C.  P.  D.  259. 
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ROBERTSON  v.  McLEOD,  Assignee,  trrc  ^^ 

ROBERTSON  v.  HALEY.  Bo 

ImolverU  Act  oj  1875 — Leasehold  Property-;-Whether  it  jxtsuM  to  As- 
ngnee  hy  deed  of  AetignvMfnJt — BerU^LiainlUy  of  Asinguee 

/or — Landlord  aiul  Tenant 

in.  Pebimiy,  1873,  plaintlif  leMed  a  wkarf  and  warehouse  to  8.,  for  the  term 
of  fire  rears,  from  the  Ist  Januai^,  1873,  at  annual  rent  of  $4,800,  payable 
qnarterlj  on  the  first  dajs  of  April,  Jolj,  October,  and  Janmary.  The  lease 
contiined  a  oorenant^  that  the  lessee  would  not  assign,  underlet,  or  part  with 
the  demised  premises  bj  his  own  act  or  deed,  or  bj  act  or  opemtion  of  law, 
without  the  lessor's  written  consent;  and  there  was  a  prorislo  for  re-entry 
in  caae  of  non-payment  of  rent,  or  fidluze  to  keep  any  of  the  covenants  in 
the  lease.  The  lessee  entered  under  lease  and  occupied  till  October  12^, 
1875,  when  he  became  Inaolyen^  and  assigned  under  the  iniolTent  Act  of 
18T5,  to  the  defendant  as  official  assignee.  At  the  time  of  assignment  the 
sum  of  $1,800  was  dne  plaintiff  triak  8.  for  rent  due  on  the  Ist  October 
preceding.  The  properfy  was  of  less  value  ^han  the  rent  rdserved.  Defend- 
ant, as  Aaiignee,  coUectod  wharfiige  for  the  use  of  the  demised  premises 
from  13th  October,  1875,  to  January  19th,  1876,  to  amount  of  $483.00,  which 
was  all  the  pvoperty  yielded  during  that  time.  This  was  the  only  act  de-> 
fendant  did  in  reference  to  the  property,  except  giving  notice  to  plaintiff  on 
December  24th,  1875,  by  direction  of  the  Inspectm,  that  they  (the  inspectors) 
intended  to  retain  Uie  property  only  up  to  the  entd  of  the  then  current  year 
1875,  and  that  on  December  81st  the  lease  would  be  surrendered,  and  the 
possession  of  the  property  given  up  to  him.  Plaintiff  reftued  to  accept  the 
surrender  at  the  time  notified,  but  did  so  on  Ist  April,  1876.  On  Jannaiy 
29th,  1876,  defendant  sold  the  estate  of  the  Insolvent  en  bloe  to  H.,  and  ex- 
ecuted to  him  a  deed  on  that  day,  which  conveyed  to  H.  "all  the  estate  and 
effects,  both  real  and  personal,  of  every  nature  mad  kind  whatsoever  of  the  In- 
solvent, which  came  to  the  possession  of  the  said  H.  (defendant)  as 
AssigneeJ*  etc. 

ffeldf  1st,  That  the  unexpired  term  in  the  lease  vested  in  defendant^  by  the 
assiinunent  under  the  Insolvent  Act. 

2.  That  plaintiff  was  only  entitled  to  rank  as  a  creditor  on  the  estate  of  the 
Insolvent,  for  the  amount  of  rent  due  at  the  time  of  the  assignment  on  the 
12th  October. 

8.  P«r  Allbh,  C.  J.,  and  Winfoai,  J.,  That  plaintiff  was  entitled  to  recover 
from  defendant  the  quarter's  r<mt  due  1st  January,  1876 ;  but  not  for  the 
period  between  that  and  the  29th  January,  when  he  assigned  to  H.,  because 
the  current  quarter's  rent  cannot  be  apportioned.  But,  Per  Wildoh  and 
FisHu,  f  J.,  That  the  defendant  did  not  incur  any  personal  liability  to  pay 
thertat. 

4.  Per  Allev,  C.  J.,  and  FisBu  and  Witmoei,  J  J ,  That  H.  was  liable  to 
plaintiff  for  the  quarter's  rent  due  on  the  Ist  April,  1876,  at  which  time  H. 
was  Assignee  of  the  Term.  But,  Per  Wkldom,  J.,  that  H.  was  not  personally 
liable  to  pi^  rent,  unless  he  did  some  act  to  recognise  the  tenancy,  or  take 
poseession  of  the  property  contained  in  the  lease. 

These  were  special  cases  stated  for  the  opinion  of  the  Court. 
The  facts  necessary  to  be  set  forth  will  be  found  in  the  judge- 
ment delivered  by  His  Honor  the  Chief  Justice. 

October  2l8t.  A.  L.  Ptdnier,  Q.  C,  and  Dr,  Barker,  Q.  C, 
argued  the  case  for  the  plaintiff,  and  S.  R.  Thovtson.  Q.  C,  and 
Kaye,  Q.  C.,  for  the  defendant  McLeod ;  and  the  same  with  C 
y.  Skinner,  Q.  C,  for  the  defendant  Haley. 
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Besides  the  eases  referred  to  in  the  judgments,  the  following 
cases  and  authorities  were  cited:  Ansell  v.  Rohsmi;^  Coni,  Dig. 
Covenant;''  Lcmthert  v.  Norns;^  Yarke  v.  Brown;*  Mux,  Stat. 
()5,  IGG,  179;  Ridjery  v.  St^.vens;^  Hoimidge  v.  Wilson;^  Bu/^k- 
laiul  V.  Pajnllort;^  Wetherell  v.  GeeAvgf  Sp4*rft  v.  Hivd;*  Dop/ 
V.  Smith;''  Wilkinf<  v.  Frye:' 

Citi\  Adv.  Vult. 

Tlie  following  judgements  were  now  delivered: — 

Allen,  C.  J.     The  questions  arising  in  those  eases  are  so  con- 
nected witli  each  other,  that  they  may  be  considered  together. 

The  fact"^  are,  briefly,  that  in  Februaiy,  1873,  the  plaintiff* 
leased  a  wharf  and  wliarfage  to  John  W.  Scammell,  Joseph  H. 
Scammell,  and  Frederick  E.  Scammell,  for  the  term  of  five  yeai*s 
from  the  loth  January,  1873,  at  the  annual  rent  of  $4,800,  pay- 
able quarterly,  on  the  fii-st  days  of  April,  July,  October  and 
January.  Tlie  lease  contained  a  covenant  on  the  part  of  the 
lessees,  that  they  would  not  assign,  underlet,  or  part  with  the 
<lemised  premises  by  their  own  act  or  deed,  or  by  act  or  oper- 
ation of  law,  in  any  way  whatMK^ver,  without  the  written  con- 
sent of  the  lessor;  and  there  was  a  proviso  for  re-entry  in  case 
of  non-payment  of  the  rent,  or  if  tht*  lessees,  their  t^xecutoi's  or 
assigns  should  fail  to  keep  any  of  the  covenants  and  agree- 
ments in  the  lease. 

The  lesees  entered  under  the  lease  and  occupied  the  premises 
till  the  12th  of  October,  1875,  when  they  became  insolvent,  and 
made  an  assignment  of  their  estate  in  the  fonn  prescribed  by  the 
Insolvent  Act  of  1875,  to  the  defendant,  McLeod,  as  official  as- 
signee. At  the  time  of  this  assignment,  the  sum  of  SI  ,800  was 
due  to  the  plaintiff  from  Messi-s.  Scammell,  for  rent  due  on  the 
1st  Octol>er  preceding.  Tlie  property  was  of  less  vahu^  than  the 
rent  resened. 

Tlie  <lefendant,  McLeod,  as  assignee,  collected  the  wharfagi* 
for  the  use  of  the  demised  premises  from  the  13th  Octol^er,  1875, 
till  the  2J)th  Januaiy,  187(i,  to  the  amount  of  8483,  which  was 
all  the  propeity  yielded  during  that  time.  This  was  the  onl}- 
act  the  defendant,  McLeod,  did  in  reference  to  the  propeiiy,  ex- 
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cept  giving  notice  to  the  plaintiff,  on  the  24th  December,  1875, 
by  directions  of  the  iaspectoi*8  of  the  estate  of  the  inso^yents, 
that  they  (the  inspectors)  intended  to  retain  the  propeity  only 
up  to  the  end  of  the  then  current  year^  1875,  and  that  on  the 
31st  December  the  lease  would  be  surrendered,  and  the  posses- 
sion of  the  property  given  up  to  him.  The  plaintiff'  refused  to 
accept  the  surrender  at  the  time  notified,  but  did  so  on  the  1st 
April,  187G. 

On  the  29th  Januar)%  187G,  the  defendant,  McLeod,  with  the 
sanction  of  the  creditors  of  the  insolvents,  given  at  a  meeting 
called  for  the  purpose,  and  with  the  approval  of  the  inspectors, 
sold  the  estate  of  the  insolvents,  en  bloCy  to  the  defendant,  Haley, 
and  executed  to  him  a  conveyance  on  that  day,  which,  after  re- 
citing that  the  creditoi*s  had  given  their  sanction  to  the  sale  of 
the  insolvents*  estate,  en  bloc  according  to  the  provisions  of  the 
Insolvent  Act,  and  that  he,  with  the  advice  and  sanction  of  the 
inspectors,  had  agreed  with  John  J.  Haley  to  sell  to  him  for 
?35,000  all  the  joint  estate  of  the  insolvents  which  had  come 
into  the  pos.session  of  McLeod,.  as  assignee,  witnessed,  that  in 
pursuance  of  such  agi*eement,  and  in  consideration  of  the  said 
sum  of  $35,(K)0  paid  by  the  said  Haley,  the  defendant,  McLeod, 
as  as-signee,  had  "  granted,  bargained,  sold,  assigned,  transferi-ed 
and  set  over  unto  the  said  John  J.  Haley,  his  heii*s,  executoi*s, 
administrators  and  assigns,  all  and  singular  the  joint  estate  and 
effects,  both  rejal  and  personal,  of  every  nature  and  kind  what- 
soever of  the  said  Insolvents,  which  came  into  the  possession  of 
the  said  Exekiel  McLeod,  as  assignee,  etc.,  to  have  and  to 
hold,^tc. 

The  first  question  is  whether  the  unexpired  term  in  the  lease 
from  the  plaintifif  to  Messrs.  Scammell  vested  in  the  defendant, 
McLeod,  by  the  assignment  to  him  under  the  Insolvent  Act  of 
1875. 

The  16th  section  of  the  Act  enacts  that  the  assignmejit  shall 
vest  in  the  official  assignee  "  all  right,  power,  title  and  interest 
which  the  Insolvent  has  in  and  to  any  real  or  personal  property, 
including  his  bookB  of,  fiu>sount,    *    *    *    titles  to  property,"  etc. 

If  the  decisions. under, the  bankrupt  Acts  are.  applicable  to 

this  case,  it  must  be  admitted  that  the  teim  would  not  vest  in 

the  assignee  unless  he  has  done  some  act  to  manifest  his  assent 
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to  the  benefit  of  the  lease,  because  the  assignees  of  a  bankrupt 
are  not  bound  to  take  what  has  been  called  a  damnosa  hoere- 
dUas :  Turner  v.  Richardson,^  Oopdand  v.  Stephens^  Goodwin 
V.  NoliLe^    But  I  think  there  is  a  distinction  between  an  assign- 
ment under  a  commission  of  bankruptcy,  and  an  assignment 
under  our  Insolvent  Act,  inasmuch  as  the  bankrupt  himself  exe- 
cutes no  assignment  to  the  assignee — that  is  done  by  the  Com- 
missioners,— and  therefore  it  may  be,  that  until  the  assignee  as- 
sents to  it,  no  estate  in  a  term  of  years  held  by  the  bankrupt 
vests  in  him,  because  no  man  can  be  forced  to  take  an  estate 
against  his  will.    But  this  reasoning  entirely  fails  when  the 
Statute  declares  that  the  deed  of  assignment  shall  vest  in  the 
assignee  all  the  right,  title,  and  interest  of  the  insolvent  in  any 
real  or  personal  property.     This  distinction  between  bankruptcy 
and  insolvency  is  clearly  recognized  by  authorities.     In  Crofts 
V.  Pick^  in  an  action  of  replevin  of  a  distress  for  rent,  the  plain- 
tiff pleaded,  that  after  the  demise,  the  defendant  took  the  bene- 
fit of  the  Insolvent  Debtor?'  Act,  and  his  property  was  conveyed 
to  one  Jeyes,  as  his  assignee.    Replication,  that  Jeyes  never  ac- 
cepted the  defendant's  right  and  title  in  the  property  leased,  on 
which  issue  was  taken.    On  the  trial,  Jeyes  proved  that  he  was 
provisional  assignee,  and  held  the  conveyance  of  the  defend- 
ant's property,  but  never  knew  the  property  in  question.     The 
Judge  directed  the  jury  that  the  assignee's  keeping  the  convey- 
ance was  a  sufficient  acceptance,  and  a  verdict  was  found  for 
the  plaintiff.    On  a  motion  to  enter  a  nonsuit,  the  Court  held 
that  a  public  officer  who  became  provisional  assignee  had  ^ 
discretion  allowed  him ;  and,  as  he  could  not  refuse  the  assign- 
ment, must  be  deemed  to  have  consented  to  accept  the  property. 
The  Act,  under  which  that  case  was  decided,  directed  that  the 
property  should  be  vested  in  the  person  to  whom  the  same 
should  by  order  of  the  Court  be  conveyed,  va  case  8uck  person 
should  eonseiU  to  accept  the  same ;  but  the  Court  nevertheless 
held,  that  he  had  no  right  to  exercise  a  discretion.    In  the  sub- 
sequent case  of  Doe  v.  Andrews,^  where  the  case  of  Crofts  v. 
Pick  is  more  fully  stated  than  in  the  report  in  1  Bing.,  the 
same  doctrine  is  laid  down — ^three  of  the  Judges  holding,  against 
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the  opinion  of  Best,  C.  J.,  that  the  interest  of  an  insolvent  debtor 
in  premises  held  by  him  from  year  to  year,  passed  by  the  assign- 
ment to  the  provisional  assignee,  though  no  act  had  been  done 
by  the  assignee  to  shew  his  acceptance  of  the  lease.  That  case 
arose  under  the  Act  1  Qeo.  4,  c.  119,  which  enacted  that  a 
prisoner  applying  for  his  discharge  under  the  Act  should  execute 
an  assignment  of  all  his  estate,  right,  title  and  interest  to  all  his 
real  and  personal  estate  and  effects  "  so  as  to  vest"  all  such  estate, 
etc,  in  the  provisional  assignee.  Pakk,  J.,  said,  '*  There  is  not 
one  word  in  the  Act  of  any  clioice  or  any  acceptance  by  the  pro- 
visional assignee.  *  *  *  By  accepting  the  office,  he  has  ac- 
cepted all  the  rights,  estate  and  interest  of  the  insolvent,  and 
has  no  power  whatever  to  refuse,  except  by  resigning  his  office : 
he  is  the  mere  creature  of  the  Court,  and  of  the  Act  of  Parlia- 
ment." Gaselee  and  Burrough,  JJ.,  expressed  themselves  to 
the  same  effect.  The  principle  of  this  case  was  recognized  in 
Topha/m  V.  DerU.^ 

The  words  of  the  Act  1,  Geo.  4,  c.  119,  "  so  as  to  vest,"  etc., 
are  not  so  strong  as  the  words  of  the  16th  section  of  our  Act, 
*'  such  assignment  shall  vest  in  the  official  assignee,"  etc.  There 
is  not  a  word  in  the  Act  about  any  acceptance  by  the  assignee 
being  neeessary.  When  he  accepts  the  deed  of  assignment,  must 
he  not  take  all  the  property  which  it  purports  to  convey  to  him, 
and,  which  the  Act  declares,  it  shall  convey  to  him  ?  In  Cope- 
kmd  V.  Stephens,  Lord  Ellenborouqh  said  that  the  estate  in 
a  term  of  years  remained  in  the  bankrupt  until  some  act  was 
done  by  the  assignees  manifesting  their  assent  to  take  it.  His 
reasoning  on  this  point  was,  that  it  was  analogous  to  the  case 
of  a  lease  for  years  made  by  the  owner  of  land  at  common  law, 
which  the  intended  lessee  might  or  might  not  adopt,  and  per- 
fect at  his  election ;  that  the  respective  situations  of  a  bankrupt 
and  his  assignees  were  similar  to  those  of  a  lessor  and  his  lessee 
for  years  before  entry ;  and  that  the  assignees  in  the  one  case, 
like  the  lessee  in  the  other,  had  only  an  interesse  termini.  The 
doctrine  that  an  actual  entry  is  necessary  to  the  vesting  of  a 
term  of  years  in  the  lessee  has  since  that  time  been  overruled, 
except  where  the  lessee  brings  an  action  of  trespass.    See  Wil- 
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lian»  V.  Bimmqiiet^  Ryan  v.  CJaA'^  and  HarriMm  v.  Bhick- 

But,  adinittin<if  that  the  situation  of  the  assignee  of  a  bank- 
rupt is  not  analogous  to  that  of  the  assignee  for  a  temi  of  yeai-s, 
anil  that  the  fonner  is  not  bound  to  accept  a  ti?nn  which  may 
be  buithensome  to  the  estate,  does  it  follow  that  the  same  doc- 
trine will  apply  to  an  assignee  of  an  Insolvent  under  our  Act '( 
One  of  the  reasons  given  by  Lord  Ellexborough  in  the  case  of 
Copehtnd  v.  ^tepheiw,  to  shew  that  no  estate  vested  in  the 
assignees,  was,  that  there  was  no  estate  in  the  Commissionei's — 
that  the  assignment  by  them  was  only  the  execution  of  a 
statutable  power.  He  says,  "  Nothing  passes  from  tliem,  foi* 
nothing  was  pre\nously  vested  in  them."  This  language  and 
this  i-easohing  are  altogether  inapplicable  to  the  provisions  of 
the  Insolvent  Act,  where  the  assignment  is  made  directly  by 
the  lessee  to  the  official  assignee,  which,  of  itself,  would  be 
sufficient  to  vest  the  tenn  in  liim,  even  without  the  express 
words  of  the  sixteenth  section. 

By  the  tenns  of  the  deed  of  assignment  (Fonri  E)  executed  by 
the  Insolvents,  they  assigncnl  an<l  ti-ansfeiTe<l  t<.)  the  defendant, 
McLeod,  "  all  their  estate  and  effects,  real  or  pei-sonal,  of  every 
nature  and  kind  whatsoever."  Immediately  on  the  execution 
of  thfe  deed,  all  the  right,  title  and  interest  of  tht?  Insolvents 
in  this  lease  was  divested  out  of  them,  and  vested  in  the  as- 
signee, if  any  effect  whatever  is  to  b(*  given  to  the  tenns  of  the 
deed  and  the  express  words  of  the  Act.  If  the  estate  does  not 
vest  in  the  assignee  until  he  elects  to  take  it,  where  is  it  in  the 
meantime  ?  It  cannot  be  in  abeyance.  Tlien  can  it  remain  in 
the  Insolvent  after  he  has  executed  a  deed  conveying  all  his 
estate  of  every  description  to  his  assignee  ('  It  is  by  reason  of 
the  language  of  the  Bankmpt  Acts,  that  an  assignee  in  bank- 
rupt<'y  can  refuse  a  lease  which  he  considei's  a  duvinosa.  hoivc- 
ditasy  W It  i f ('  y.  Hivvt  :*  Slid  though  by  the  construction  put 
upon  the  Insolvent  Act  1  «Jc  2  Vic.  c.  110,  a  lease  made  to  a  per- 
son who  afterwards  taki's  thi^  >:K*neiit  of  the  Act,  remaias  vested 
in  him  till  the  assignee  accepts  it — it  is  so  under  the  particular 
words  of  that  Act — the  Coui-t  distinguishing  it  from  the  Act 
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under  which  Doe  v.  Andrews  was  accidotl :  Bhhop  v.  the  TruH-     _J^ 
fees  of  Bedford  Clucrity'  Romn 

It  was  contended  that  the  spint  and  intention  of  the  Insol-  "  • 

vent  Act  were  opposed  to  vesting  m  tlie  assignee  property  wJuch 
would  only  be  a  burden  to  the  estate-^that  the  general  object 
of  the  law  was  to  benefit  the  creditors  of  the  insolvent  by  ciis- 
tributing  among  them  the  property  of  the  debtor  ;  and  theix^- 
fore,  that  as  this  lease  would  l>e  a  bunlen  on  the  estate,  it  would 
not  vest  in  the  assignee  unless  he  assented  to  take  it.  While 
admitting  the  force  of  this  argument,  and  the  hanlship  which 
it  may  entail  on  the  assignee,  I  cannot  bring  my  mind  to  that 
conclusion  in  the  face  of  the  clear  and  plain  language  of  the 
Act,  that  the  assignment  shall  vest  in  the  assignee,  (dl  the  right, 
title  and  interest  which  the  insolvent  has  in  any  real  or  per- 
sonal property,  In  Alley  v.  Dale^  where  it  was  argued  that  a 
certain  construction  of  a  Statute  would  lead  to  injustice,  Jervis, 
C.  J.,  said,  "  If  the  precise  words  used  are  plain  and  anambigu- 
ous,  in  our  judgment  we  are  bound  to  construe  them  in  their 
ordinary  sense,  even  though  it  do  lead,  in  our  view  of  the  case, 
to  an  absurdity,  or  manifest  injxiBtice,  Words  may  be  modified 
or  varied  when  their  import  is  doubtful  or  obscure.  But  we  as- 
sume the  functions  of  legislators  when  we  depart  from  the  or- 
dinary meaning  of  the  precise  words  used,  merely  because  we 
see,  or  fancy  we  see,  an  absurdity  or  manifest  injustice  from  an 
adherence  to  their  literal  meaning ;"  and  in  Peek  v.  TJve  North 
Htaffordshire' Railway  Co.*  Lord  Campbell  says :  "  When  the 
meaning  of  the  legislature  Is  clear  from  the  language  of  an  Act 
of  Parliament,  I  do  not  feel  myself  at  liberty  in  construing  it  to 
form  any  opinion  whether  it  be  politic  or  impolitic,  just  or  un- 
jast." 

Now,  are  not  the  words  of  the  sixteenth  section  of  this  Act 
plain  and  unambiguous  ?  If  they  are,  what  right  have  we  to 
depart  from  their  oi-dinary  meaning,  and  restrict  them  to  vest- 
ing in  the  assignee  only  such  portioas  of  the  property  of  the 
Insolvent  as  he  may  think  will  be  productive  to  the  estate  ?  I 
think  he  has  no  such  discretion.  If  he  accepts  the  office  of  as- 
signee, and  takes  the  deed  of  assignment,  he  must,  by  the  ex- 
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press  words  of  the  Act,  take  all  the  property  which  the  insol- 
vent had.  What  is  to  become  of  the  insolvent's  interest  in  a 
lease  if  it  does  not  vest  in  the  assignee  ?  I  think  the  Legisla- 
ture has  contemplated  that  insolvents  might  hold  leases  whidi 
would  be  of  no  value  to  the  estate,  and  has  provided  a  mode,  by 
the  seventy-first  section  of  the  Act,  for  the  assignee  to  get  rid 
of  such  leases.  That  section  declares  that  if  the  insolvent  holds, 
under  a  lease  extending  beyond  the  year  current  at  the  time  of 
his  insolvency,  property  which  is  not  subject  to  the  pro\'isioas 
of  the  last  preceding  section  (i.  e.  not  having  a  value  beyond  the 
amount  of  the  annual  rent — as  is  the  case  with  the  present  lease) 
the  creditors  shall  decide  whether  the  property  so  leased  shall 
be  retained  for  the  use  of  estate  only  «p  to  the  end  of  the  cur- 
rent yearly  term.  This  word  "  retained"  implies  that  the  as- 
signee has  the  possession  of  the  property,  and  the  creditors  are 
authorised  to  decide  whether  he  shall  continue  that  possession. 
Until  they  so  decide,  it  seems  to  me  that  the  estate  remaias  in 
the  assignee,  and  that  he  must  be  liable  in  the  same  way,  and 
to  the  same  extent  that  the  ordinary  assignee  of  a  term  for  yeai*s 
would  be  liable  ;  that  is,  that  he  is  liable  for  any  breach  of  cove- 
nant that  occurred  while  he  held  the  estate,  and  while  the 
privity  of  estate  existed :  Taylor  v.  Sliaiv^  Hanson  v.  Steven- 
son^ But  I  do  not  think  he  is  liable  for  the  rent  due  on  the 
Ist  October,  1875,  before  he  became  assignee,  nor  for  the  rent 
which  became  due  after  he  assigned  to  Haley,  provided  the 
estate  vested  in  Haley  by  the  deed  to  him  of  the  29th  January ; 
for  it  is  clear  that  the  assignee  of  a  term  may  get  rid  of  liability 
by  assigning  the  teim :  Taylor  v.  Shaw  (supra) ;  Beardvum  v. 
Wilson,*  and  the-  assignees  of  a  bankrupt  lessee  may  divest 
themselves  of  liability  in  this  way :  OnsUnu  v.  Connie*  and  per 
Mellish,  L.  J.,  In  re  Srieezum.^  Assuming  that  the  interest 
in  the  lease  did  not  vest  in  McLeod  without  his  assent,  I  think 
his  collecting  the  wharfage  between  the  12th  October  and  29th 
January  would  be  a  clear  acceptance  of  the  term,  so  in  either 
.  case  he  would  be  liable  as  assignee. 

This  brings  me  to  the  question  whether  McLeod  did  assign 
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the  term  to  Haley.  Several  reasons  were  urged  why  the 
assignment  to  Haley  did  not  convey  the  interest  in  this  lease. 
First :  it  was  contended  that  as  the  lease  contained  a  covenant 
on  the  part  of  the  lessees  not  to  assign,  or  suffer  the  demised 
premises  to  be  assigned  or  transferred  by  act  or  operation  of 
law,  that  the  term  never  passed  to  McLeod  by  the  assignment 
in  insolvency,  and  consequently  that  he  had  no  estate  to  assign 
to  Haley,  or,  at  all  events,  that  McLeod's  assignment  without 
the  consent  of  the  plaintiff  was  void,  and  therefore  no  estate 
passed  to  Haley.  But  I  think  this  is  not  so.  There  is  nothing 
in  the  lease  declaring  that  it  shall  cease  or  be  void  in  case  the 
lessees  assign  without  license  (admitting  that  those  words 
would  be  construed  to  mean  anything  more  than  voidable  at 
election),  or  in  case  of  their  insolvency.  At  most  it  was  void- 
able at  the  election  of  the  landlord,  if  he  thought  proper  to 
proceed  for  the  breach  of  covenant  under  the  clause  of  re-entry 
— which  he  has  not  done.  Until  the  landlord  does  some  act 
manifesting  his  intention  to  avoid  the  lease,  the  term  remaias 
in  the  assignee,  with  all  its  legal  incidents ;  one  of  which  is  the 
right  to  dispone  of  it.  I  think,  therefore,  that  on  the  insolvency 
of  the  lessees,  their  interest  in  the  lease  vested  in  the  defendant, 
McLeod,  subject  to  be  divested  in  case  the  plaintiff  elected  to 
proceed  under  the  clause  of  re-entry ;  and  that  on  the  assign- 
ment by  McLeod  to  Haley,  the  interest  in  the  term  vested  in 
him,  subject  to  the  same  right  of  the  landlord ;  but  that  neither 
of  the  defendants,  McLeod  or  Haley,  can  be  allowed  to  say  that 
the  lease  has  become  void  or  the  term  forfeited  by  the  insol- 
vency of  the  lessees:  Doe  v.  BuTicks;^  Roberta  v.  Davey ;* 
Hughes  v.  Palmer* 

It  was  also  contended,  that  the  defendant,  McLeod,  had  no 
authority  to  assign  the  term  to  Haley ;  and  that  a  sale  en  bloc 
would  not  pass  the  term.  The  36th  section  of  the  Insolvent 
Act  declares  that  the  creditors  may  at  any  meeting  pass  any  reso- 
lution or  order  directing  the  assignee  how  to  dispose  of  the 
estate,  real  or  personal,  of  the  insolvent,  and  in  default  of  their 
doing  so,  the  assignee  shall  be  subject  to  the  directions  and 
orders  of  the  Inspectors  with  regard  to  the  disposal  of  the 
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_  estate.^The  38th  section  declares  that  the  assignee  shall  exer- 
cise all  the  rights  and  powei-s  of  the  insolvent  in  reference  to 
his  property  and  estate ;  and  directs  that  he  shall  wind  up  the 
estate  by  sale,  in  the  ordiniTy  mode,  of  all  bank  or  other  stocks, 
and  of  all  moveable  property,  by  the  collection  of  all  debts,  or 
by  the  sale  of  the  estate  of  the  insolvent  of  any  paii  thereof, 
on  such  tenns  as  may  seem  most  advantageous :  Provided  that 
no  sale  of  the  estate  en  bloc  shall  be  made  without  the  previous 
sanction  of  the  creditors  given  at  a  meeting  called  for  that 
purpose.  The  special  case  states  that  the  defendant,  as 
assignee,  with  the  previous  sanction  of  the  creditoi's  given  at  a 
meeting  called  for  that  purpose,  and  with  the  approval  of  the 
Inspectors,  sold  the  estate  of  the  insolvents  en  bloc  to  Haley, 
under  the  provision  of  the  Act,  and  made  a  conveyance  thereof 
to  him — which  conveyance  is  set  out  verbatim. 

This  deed  is  sufficiently  general  in  its  terms  to  comprehend 
all  the  estate  of  the  assignee ;  and  unless  there  is  something  in 
the  Act  which  will  prevent  the  assignee  from  transfening  the 
term  in  this  way,  it  must  vest  in  Haley.      What  the  effect 
of  the  deed  might  be  if  the  case  came  within  the  70th  section 
of  the  Act,  it  is  unnecessary  to  consider ;  nor  need  we  speculate 
upon  the  reasons  why  the  Legislature  required  an  order  of  the 
Judge  for  the  sale  of  leasehold  property  having  a  value  above 
the  annual  rent,  and  made  no  such  provision  respecting  the 
sale  of  a  leasehold  which  is  of  less  value  than  the  annual  rent. 
They  have  made  a  provision  in  the  71st  section  for  cases  of  the 
latter  kind.     If  there  is  no  order  of  the  creditors  under  the 
71  st  section,  not  to  retain  the  estate,  or,  no  meeting  of  the 
creditors  can  be  called   more  than  three  months  before  the 
termination  of  the  current  yearly  term,  then  I  can  see  nothing 
to  prevent  the  assignee  from  transferring  his  interest  in  the 
term  to  any  person  who  chooses  to  take  an  assignment  of  the 
estate.     The  Act  declares  that  "  the  assignee  shall  exercise  all 
the  right  and  powers  of  the  insolvent  in  reference  to  his  pro- 
perty and  estate;"   and  he  is  to  wind  up  the  estate  of  the 
insolvent  by  the  sale  of  it,  or  any  part  of  it,  on  such  terms  as 
may  seem  advantageous.     I  think,  therefore,  that  the  estate 
and  interest  of  McLeod  in  the  term  vested  in  Haley  by  the 
deed  of  the  29th  January,  and  that  he  is  liable  for  the  rent 
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which  fell  due  after  that,  while  he  held  the  property,  namely, 
till  the  1st  April,  1876,  when  the  plaintift'  accepted  the  sur- 
render. 

A  question  was  luised  during  the  argument  whether  the  tenn 
was  put  an  end  to  by  the  notice  given  to  the  plaintiff  by  the 
assignee  on  the  24th  December,  under  the  7 1st  section  of  the 
Act.  That  section  enacts,  that  if  the  insolvent  holds  under  a 
lease  extending  beyond  the  year  current  under  its  terms  at  the 
time  of  his  insolvency,  property  which  is  not  subject  to  the 
provisions  of  the  last  preceding  section,  etc,,  "the  creditors 
shall  decide  at  any  meeting  which  inay  he  hdd  more  than  three 
ifwnths  before  the  termiifiation  of  tJie  yearly  term  of  the  lease 
current  at  the  time  of  such  m^eeting,  whether  the  property  so 
leased  should  be  retained  for  the  use  of  the  estate  only  up  to 
the  end  of  the  then  current  yearly  term ;  or,  if  the  conditions 
of  the  lease  permit  of  further  extension,  also  up  to  the  end  of 
the  next  following  yearly  tenn  thereof;  and  their  decision 
shall  be  final." 

The  meeting  of  the  creditors  in  this  case  was  held  on  the 
20th  December,  1875,  and  the  yearly  term  of  the  lease  current 
at  that  time  was  the  1st  January  following.  I  think  the 
creditors  had  no  authority  to  determine  the  lease  at  that  time. 
The  meeting  of  creditors  must  be  held  more  than  three  months 
before  the  termination  of  the  yearly  term, — that  is,  in  the  pre- 
sent case,  before  the  Ist  October,  1875.  I  think  the  intention 
of  the  Act  is,  that  the  landlord  should  have  three  months* 
notice  of  the  intention  to  determine  the  lease — such  notice 
expiring  with  the  current  yearly  term :  that  the  right  of  the 
creditors  is  analogous  to  that  of  a  tenant  from  year  to  year  to 
determine  his  tenancy  by  a  three  months'  notice  to  quit,  expir- 
ing with  the  current  year  of  his  term.  The  words  of  the  7lst 
section  of  the  Act  are,  to  my  mind,  too  plain  to  admit  of  any 
doubt  I  therefore  think  that  the  notice  given  to  the  plaintiff 
to  terminate  the  lease  in  this  case  was  inoperative. 

In  my  opinion,  the  answers  to  the  questions  submitted  to  us 
should  be  as  follows : — 

1st  That  the  plaintiff  was  only  entitled  to  mnk  as  a  creditor 
on  the  estate  of  the  insolvent,  for  the  amoimt  of  rent  due  at 
the  time  of  the  assignment,  on  the  12th  October. 
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2nd,  That  the  plaintiff  is  entitled  to  recover  from  the  de- 
fendant, McLeod,  the  quarter's  rent  due  on  the  1st  January, 
187G ;  but  not  fd^  the  period  of  time  between  that  and  the  29th 
January,  when  he  assigned  to  Haley;  because  the  current 
quarter's  rent  cannot  be  apportioned. 

3rd.  That  the  defendant,  Haley,  is  liable  to  the  plaintiff  for 
the  quarter's  rent  due  on  the  1st  April,  1876,  at  which  time 
Haley  was  the  assignee  of  the  term. 

Weldon,  J.  The  Insolvent  Act  vests  in  the  assignee  the 
lease.  The  rent  due  the  landlord  becomes  a  debt  against  the 
estate,  and  the  landlord  will  be  entitled  only  to  rank  upon  the 
estate  as  any  other  creditor,  unless  he  has  proceeded  by  distress 
under  his  common  law  right  upon  the  insolvent's  goods  on  the 
premises;  that  gives  him  a  lien  and  becomes  a  preferential 
debt,  which,  by  the  Insolvent  Act,  is  restricted  to  one  year.  If 
the  landlord  does  not  avail  himself  of  these  privileges,  what 
lien  has  he  ?  The  covenant  to  pay  rent  is  not  recognized  by 
the  Act  as  any  lien  or  privilege  claim,  and  unless  it  is  a  pri\4- 
leged  claim  against  the  estate,  the  landlord  for  any  arrears  of 
rent  must  come  in  and  rank  upon  the  estate  as  any  other 
creditor. 

The  notice  of  surrendering  the  lease  by  the  assignee  on  the 
20th  December,  1875,  to  take  effect  at  the  end  of  the  quarter 
ending  31st  December,  would  not  be  effectual,  as  the  landlord 
must  have  three  months'  notice  under  the  7lst  section,  when  it 
would  revert  to  Mr.  Robertson,  the  landlord,  and  if  he  sustained 
loss  thereby,  would  have  to  obtain  an  order  of  the  Judge  of  the 
County  Court  as  provided  under  the  7 1st  section. 

I  am  of  opinion  the  landlord  can  only  work  out  his  prefer- 
ential lien  by  distress  for  arrears  of  rent  or  accruing  i-ent: 
Newton  v.  Scott}  This  is  in  accordance  with  our  decision  in 
McLeod  V.  McCruirh* 

In  regard  to  Haley.  While  I  am  of  the  opinion  the  assign- 
ment to  him  by  the  assignee  of  the  insolvent  of  all  the  estate 
en  bloc  of  the  insolvent  vested  in  him,  yet  it  did  not  make  him 
personally  liable  to  the  covenants  in  the  lease  for  the  payment 
of  rent,  unless  he  did  some  act  to  recognize  the  tenancy  or  take 
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possession  of  of  the  property,  contained  in  the  lease.  The  land- 
lord's right  of  distress  still  remained  to  enable  him  to  enforce 
payment  by  distress  from  any  goods  on  the  premises. 

FiSHEB,  J.  I  agree  with  the  Chief  Justice  in  the  conclu- 
sions at  which  he  has  arrived  upon  all  the  points  submitted  to 
the  Court  except  as  to  the  rent  &om  the  12th  October  to  the 
1st  Januaiy,  1876.  During  this  time  McLeod  was  in  possession, 
and  with  regard  to  it  I  have  had  great  difficulty  in  forming  my 
judgment.  It  appears  to  me  that  as  he  held  the  lease  under  the 
Insolvent  Act  as  assignee  for  the  benefit  of  the  insolvent,  he 
did  not  thereby  incur  any  personal  responsibility — that  it  is  a 
liability  cast  upon  him  in  his  representative  character;  that 
"he  is  a  mere  stakeholder  for  the  beneficial  purpose  of  the  Act. 
As  a  public  officer  he  is  bound  to  do  all  acts  connected  with 
such  trust  in  his  capacity  of  public  officer ;"  that  the  landlord 
must  rank  upon  the  estate  as  any  other  creditor.  He  has  hLs 
remedy  by  distress  imtouched,  or  if  he  is  not  satisfied  he  can 
re-enter.     Both  these  remedies  are  preserved  to  him. 

I,  therefore,  answer  the  first  and  third  questions  as  the  Chief 
Justice  has.  As  to  the  second  question,  I  am  of  opinion  that 
Mr.  Robertson  is  entitled  to  receive  from  the  assignee  the 
$312.57  that  he  received  as  rent  during  the  time  he  held  it,  and 
to  claim  against  the  estate  with  the  other  creditors  for  the 
balance  of  that  quarter's  rent. 

Wetmore,  J.      I  concur  in  the  opinion  expressed  by  the 

learned  Chief  Justice. 

Duff,  J.,  took  no  part. 

Judgment  occordiTigly. 
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Tretpasa  to  lands — View — Improper  conduct  of  plainttff  and  his  shewer 

— New  trial — Pradice — Jwror — Affidavit  of- — 

Whether  can  be  read. 

In  trespMg  quan  eUnmmfnaU^  a  riew  was  ordered.  While  the  jury  were  Tiew- 
log  Uie  premisea  one  of  them  asked  for  information  abont  the  removal  of  a 
f^nce  which  had  stood  on  one  side  of  a  road,  the  right  of  way  over  which  was 
the  question  in  dispote,  wishing  to  know  where  it  had  originaUj  stood.  The 
shewer  replied  that  he  could  not  inform  him,  and  the  Jnror  then  told  him  to 
ask  the  plainttff;  he  did  so,  and  the  plaintiff  in  view  and  hearing  of  the 
jnioc,  pointed  to  a  place  on  Uie  land,  and  said  "here/'  and  the  shewer  then 
point^  ont  this  place  to  the  JororSi  they,  or  one  of  them,  at  all  erents,  haying 
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heard  the  question  asked  of  plaintiff,  and  heard  his  answer  given,  and  see 
him  point  out  the  place  on  the  land  Jleldf  That  this  amounted  to  the  plah 
tiff  giving  evidence  to  the  jury ;  that  there  was  a  clear  violation  of  the  dni 
of  the  shewer  as  well  as  of  the  plaintiff,  and,  the  verdict  being  for  the  plaii 
tiff,  a  new  trial  was  ordered. 

lleldf  also,  that  neither  Y>aitj  to  the  cause  should  be  present  at  the  view. 

Semble,  That  the  affidavit  of  a  dissenting  juryman  as  to  a  conversation  betwee 
himself  and  another  juryman,  is  not  admissible  on  motion  for  a  new  trial. 

This  was  an  action  of  trespass  to  lands  tried  before  Weldoi 
J.,  at  the  Albert  Circuit  in  July,  1875.  The  defendant  set  up 
right  of  way  as  a  justification  for  the  alleged  trespasses,  j 
verdict  was  found  for  the  plaintiff  for  nominal  damages  by  si 
of  the  jury.  In  the  following  Michaelmas  Term,  Hichnan,  fc 
the  defendant,  obtained  a  rule  niisi  for  a  new  trial  on  seven 
grounds,  two  of  which  it  is  only  necessary  to  state.  1st.  Mi* 
conduct  of  one  of  the  jurors,  in  expressing  his  opinion  t 
another  juror  in  favor  of  the  plaintiff  during  the  progress  c 
the  cause,  before  the  evidence  for  the  defence  had  been  givez 
2nd.  Misconduct  of  the  plaintiff  in  presence  of  the  jury,  whil 
in  charge  of  the  Sheriff,  viewing  the  lociis  in  qvbo.  To  suppoi 
the  first  ground,  an  affidavit  of  Dawson  Steeves,  the  dissentin 
juror,  was  read,  in  which  he  described  a  convei"sation  betwee 
himself  and  another  juror,  George  Beaumont,  wherein  the  latt€ 
spoke  adversely  to  the  defendant,  and  that  he  (Steeves)  believe 
the  juror,  Beaumont,  was  prejudiced  against  the  defendam 
To  establish  the  second  ground,  affidavits  of  the  defendant' 
shewer,  one  Robert  H.  Bennett,  and  also  the  affidavit  of  Dawsa 
Steeves,  the  juror  already  referred  to,  were  read  (inter  alia 
They  stated  that  where  a  part  of  the  road  in  dispute  had  bee: 
altered  from  its  original  course,  the  plaintiff,  who  attended  th 
jury  at  the  view,  pointed  out  from  whence,  and  to  what  place 
the  fence  bounding  that  part  of  the  road  as  it  originally  rai 
had  been  altered  to  make  the  road  iim  as  it  did  at  that  tim< 
and  the  effect  of  the  said  alteration. 

Besides  the  denial  in  the  plaintifl's  affidavit,  this  affidavit  wa 
attempted  to  be  answered  by  a  general  denial  by  six  of .  th 
jurors,  stating  that  these  allegations,  so  far  as  they  saw  o 
knew,  were  not  correct  "  in  substance  or  in  fact,"  so  far  as  the] 
proved  any  misconduct  of  the  plaintiff  in  his  talking  to  the  jurj 
or  pointing  out  to  them  the  boundaries  and  landmarks. 

The   plaintiffs  affidavit  stated  that  he  was  not  within  i 
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fiscamx'  to  \jc  able  to  hear  what  the  jiii-oi-s  vv  any  of  them  said 
«r  tftked,  except  once,  "  when  near  the  main  road  on  their 
nton,  one  of  the  jurymen  asked  rny  shewer  some  question, 
nd  on  my  shewer*s  request,  I  shewed  my  shewer,  without 
■jfng  anything  except  to  reply  '  here,'  and  my  shewer  then 
d)ew«d  the  juryTnan." 

The  affidavit  of  Bray  (the  plaintiff's  shewer)  evidently  re- 
ierringto  the  same  occasion,  stated  as  follows :  "On  one  occasion, 
m  their  (the  jurors')  return  on  the  upland,  whei-e  the  road  or 
kte  had  been  changed  at  the  hill,  Chiistian  Steeves,  one  of  the 
■id  jury,  asked  me  a  question  in  reference  to  the  moving  of  the 

wee.  I  told  hiui  I  could  not  tell  him  exactly  about  it.  Ho 
aid.  Tou  had  better  call  the  plaintiff.'  I  then  called  the  plain- 
IE  The  said  juryman  moved  a  shoii  distance  away.  The 
lUntiflTcame  and  I  asked  him,  and  he  pointed  it  out  to  me, 
■d  speaking  to  me,  said  *here,'  and  without  speaking  any 
fldier  word  that  I  heard,  went  away,  and  I  shewed  the  sai<l 
JDjman."  Christian  Steeves,  a  juror,  gave  the  follow- 
hg  account  of  it :  "On  one  occassion,  on  our  return,  on  the  up- 
kad  where  the  road  had  been  changed  at  the  hill,  I  ask(»d  a 
fiestion  in  reference  to  the  moving  of  a  fence.  I  heard  the 
lUntiff  say  *  hei-e/  or  '  there/  (but  I  cannot  now  say  which  of 
ttl  words  he  ased),  and  cannot  say  whether  he  intended  it  in 
anrer  to  me  or  his  shewer,  but  I  heard  him  speak  that  word, 
isd  the  shewer  came,  and  shewed  us  the  place." 

June  17  and  19,  1876.  D.  L.  ffani/ngton  shewed  cause :  and 
Kdanav  was  heard  in  suppport  of  the  rule. 

Car,  Adv.  Vtdt. 

The  Judges  diifeiing  in  opinion,  separate  judgments  wei-e 
worn  delivered : — 

Durr,  J.  Being  of  opinion  that  theixj  niust  be  a  new  trial  in 
ddft  cause  on  the  ground  of  the  improper  conduct  of  the 
lUntiff  before  the  jury  of  view,  it  Ls  unnecessary  for  us  to  ex- 
IRM  any  opinion  upon  the  other  points  on  which  this  rule  was 
rvrted. 

I  have  some  doubts  as  to  whether  we  ought  to  receive  the 
Akvit  of  Dawso^  Steeves,  one  of  the  juryman,  so  far  as  it 
'etiilA  the  conversation  between  himself  and  Qeorge  Beaumont, 


1877 


Beknitt 

V. 

Smith. 


30 


CASES  IN  THE  SUPREME  COURT, 


187T 


BiNNKTT 
t'. 

Smith. 


another  juryman  in  the  cause.  Although  he  was  one  of  those 
who  dissented  from  the  verdict,  his  affidavit,  as  to  what  occuied 
between  himself  and  another  juryman,  would  seem  to  fall  with- 
in the  principles  upon  which  such  affidavits  are  rejected.  In 
some  of  the  old  cases,  their  rejection  appears  to  have  been  put 
upon  the  ground  that  the  misconduct  of  the  juror  was  a  mis- 
demeanor which  subjected  him  to  punishment  criminally.  But 
the  modem  authorities  place  it  upon  the  groimd  of  the  danger 
and  inconvenience  which  would  be  likely  to  result  to  the  ad- 
ministration of  justice  from  their  reception.  Vide  per  Ldrd 
Abinoer,  in  Straker  v.  Oraham,^  at  p.  725,  and  the  judgments 
of  Parke  and  Alderson,  BB.,  p.  726,  and  per  Mansfield,  C. 
J.,  in  Owens  v.  Warburton.^  The  language  of  Mansfield,  C.  J., 
in  the  latter  case,  is  peculiarly  applicable  to  the  present  one, 
and  to  the  affidavit  of  a  dissenting  juryman  under  our  jury 
law ;  and  I  think  it  shews  that  such  an  affidavit  in  relation  to 
what  passed  between  the  dissenter  and  his  fellow-jurymen 
would  be  quite  as  objectionable  as  tho^e  of  the  jury  who  con- 
curred in  the  verdict.  But  the  rule  does  not  apply  to  anjrthing 
which  took  place  in  open  Court :  Roberts  v.  Hughss*  or  to  affi- 
davits of  jurymen  denying  the  personal  misconduct  imputed  to 
them :  Standewidc  v.  Hopkins.*  I  think,  therefore,  that  those 
portions  of  Dawson  Steeves'  affidavit  which  detail  what  took 
place  on  view  before  the  Sheriff — in  short,  which  occurred 
before  the  public — can  properly  be  read ;  and  so  can  the  affida- 
vits of  the  other  jurors  denying  conversations  with  the  plaintiff 
Taking  these  portions  of  Dawson  Steeves'  affidavit,  the  affi- 
davit of  the  Sheriff,  and  of  Robert  H.  Bennett,  the  defendant's 
shewer,  it  is  clear  to  me,  notwithstanding  the  affidavits  of  the 
jurors  and  of  the  plaintiff  himself,  that  the  latter  acted  in  a 
maimer  before  the  jury,  which  the  law  will  not  warrant.  The 
Sheriff  swears  that  the  plaintiff  insisted  upon  talking  to  the 
juiy  in  spite  of  his  remonstrances,  and  whilst  conversing  with 
them  he  pointed  out  landmarks  and  boimdaries  to  them,  and 
points  on  the  premises  in  relation  to  the  suit.  Dawson  Steeves* 
affidavit,  on  this  point,  is  to  the  same  effect.  The  defendant 
veiy  properly  absented  himself  from  the  view ;  and  could  not» 
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therefore,  make  any  affidavit  as  to  what  transpired  before  it ;  ^^^ 
bat  his  ahewer,  Robert  H.  Bennett,  is  veiy  circumstantial  on 
the  snbject.  He  says  "  that  in  violation  of  the  Judge's  direc- 
tion as  aforesaid,  and  in  spite  of  the  repeated  remonstrances  of 
the  Sheriff,  who  was  also  in  chaige  of  the  said  jury,  and  myself, 
the  said  plaintiff  repeatedly  interfered  in  the  making  of  the 
said  view,  and  repeatedly  attempted  to  and  did  point  out  to  the 
jury  the  boundaries,  landmarks  and  other  points  and  parts  of 
the  said  disputed  premises,  or  of  lands  and  points  having  refer- 
ence to  the  said  cause  or  connected  with  the  issues  therein ; 
and  v^iere  a  part  of  (ke  road  in  diapnte  had  been  altered  from 
its  original  cov/rse ;  and  how,  and  from  whence  and  to  wluxt 
place  and  by  whom  ihe  fence  bov/nding  the  said  part  of  the  road, 
as  it  originally  ran,  had  been  altered,  to  make  the  said  road 
rtvn,  as  it  does  now,  etc,  etc,  atk2  the  effect  of  the  alteration  in 
T^erence  thereto,  etc,  and  other  roads  than  the  road  in  dispute 
by  which  it  was  claimed  the  defendant  could  get  off  his  land,'* 
etc,  etc 

In  answer  to  these  affidavits,  the  affidavit  of  D,  L,  Hanington, 
Esq.,  was  read,  to  the  effect  that  it  was  by  his  advice  that  the 
plaintiff  aocompanied  the  jury  of  view,  in  order  to  point  out  to 
the  shewer  any  place  or  landmarks  on  the  land,  which  his 
shewer  did  not  know ;  with  instructions,  however,  not  to  speak 
to  or  interfere  with  the  jury.  And  the  affidavits  of  the  plaintiff 
himself  y  of  his  shewer,  and  of  six  of  his  jurymen  were  read, 
which  contradicted  those  of  the  Sheriff,  of  the  defendant's 
shewer  and  of  Dawson  Steeves  in  several  particulars. 

I  caanot  consent  to  the  proposition  of  the  learned  counsel  for 
the  plaintiff  that  it  was  expedient  to  send  the  plaintiff  himself 
with  the  juxy  for  the  purpose  of  instructing  his  shewer,  in  re- 
lation to  landmarks  and  places  about  which  he  might  be  igno- 
imnt  Whatever  instructions'' it  was  necessary  to  have  given 
the  shewer,  should  have  be^i  given  him,  in  the  absence  of  the 
jury.  I  do  not  mean  to  say  that  it  would  have  been  impossible 
for  the  plaintiff  to  have  accompanied  the  jury,  and  yet  to  have 
rebained  from  interfering  with  them  and  from  being  guilty  of 
my  impropriety ;  but  I  think  it  would  have  been  more  prudent 
for  him  to  have  followed  the  example  of  the  defendant  and 
remained  away ;  and  I  think  it  was  exceedingly  imprudent  on 
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1877   ^  the  pai*t  of  counsel  to  have  asked  him  to  attend  the  juiy  of 
Bknhitt      view.     In  my  opinion,  there  is  no  difference  between  the  plain- 
tiff s  pointing  out  landmarks  to  his  shewer,  in  response  to  an 
inquiry  from  thejuiy  and  in  their  presence,  and  his  pointing 
them  out  to  the  jury  themselves. 

And  in  the  plaintiff's  own  affidavit,  in  that  of  his  shewer -and 
in  tliose  of  some  of  the  jurymen,  it  is  admitted  that  this  was 
done.  They  admitted  that  even  worse  than  this  was  done.  It 
appears  from  tliese  affidavits  that  the  plaintiff,  in  the  absence 
of  the  defendant  and  his  counsel,  in  this  manner,  that  is  to  say, 
through  his  shewer,  gave  evidence  of  alleged  fcvcts  which  were 
not  discoverable  from  a  view  of  the  j^reraises  at  all.  In  reply 
to  an  enquiry  from  the  jury,  through  his  shewer,  the  plaintiff 
says  that  he  pointed  out  where  a  certain  bridge  had  been  before 
the  Saxby  gale ;  and  so  in  reply  to  a  similar  inquiry  he  pointed 
out  where  "the  road  had  been  altered  from  its  original  course.'' 
I  refer  to  the  sixth  and  twelfth  paragi'aphs  of  the  plaintiff's 
o^vn  affidavit,  and  to  the  fifth  paiugi-aphs  of  Bray's  and  Chris- 
tian Steeves'  affidavits.  These  shew,  notwithstanding  the 
positive  denial  of  the  plaintiff  and  his  shewer  and  seveml  of 
the  jurymen,  that  the  plaintiff  unquestionably  did  do  some  of 
the  most  objectionable  things  which  Bennett,  in  the  affidavit, 
from  which  I  have  given  an  extmct,  accuses"  him  of  having 
done.  That  they  were  done  through  the  intervention  of  his 
shewer  makes  no  difference ;  the  jury  received  the  evidence  all 
the  same,  and  we  cannot  tell  to  what  extent  it  may  have 
affected  their  minds  or  influenced  the  verdict.  We  have 
no  right  to  say  that  it  was  unimpoitant.  We  must  presume 
that  the  jury  considered  it  important  because  they  asked  for 
information  on  the  subject. 

It  is  a  pity  that  the  Sheriff  did  not,  forthwith  upon  the 
i*etuiTi  of  the  juiy  to  the  Court,  mak^a  report  of  \;he  plaintifTs 
behavioui-.  He  certainly  ought  to  have  done  so;  but  his 
neglect  of  duty  in  that  respect  ought  not  to  deprive  the 
defendant,  who  is  blameless  in  the  matter,  of  the  new  trial  to 
which  he  is  entitled. 

Wetmore,  J.  Quite  agreeing  with  the  opinion  expressed  by 
the  learned  Chief  Justice,  I  will  mention  a  statement  in  the 
plaintiff's  affidavit  which  seems  to  me  important.     He  says  he 
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did  not  hear  anything  the  shewers  told  the  jiny,  and  was  not 

within  a  distance  to  do  so  except  once,  when  one  of  the  Juiy- 

men  asked  his  shewer  some  question  (the  ([iiestion  is  not  given) 

and  "on  my  shewer\s  request  I  shewed  my  shewer  witliout 

saying  anything  except  to  reply  '  heve^  and  my  shewer  tlu^n 

shewed  the  juryman."     What  was  this  question  ?     It  may  have 

been  of  sufficient  impoitance  to  have  been  the  turning  point  of 

the  case.     Would  not  such  a  coui-se  be  giving  evidence  i     The 

juror  asking  the  question  (with  likely  the  other  juroi's  present) 

— the   plaintift**s  shewer  and   plaintill*  Ixiing  present  t—  what 

substantial    difierence   would  there   have   been   Ixjtween   this 

course  and  that  of  the  juror  putting  the  question  directly  to 

the  plaintiff  and  he  answering  it  by  pointing  out  the  place 

and  saying  "  here."     Such  a  coui-se  is  substantially  and  really 

in  fact  gi^Hng  evidence ;  the  rule  of  law  is,  no  evidence  shall  lx> 

given  on  either  side  before  the  juiy  of  view.     The  shewer  may 

shew  marks  and  boundaries  to  enlighten  the  viewei's,  and  may 

say  to  them  these  are  the  places  to  which  we  shall  adapt  our 

evidence  on  the  trial :  J  Ti<hi,   9,  ed.  708.     It  may  }>e  said  in 

England  the  view  takes  place  before  the  trial,  while  with  us 

the  view  may  l>e  directed  at  any  time  during  the  trial ;  even 

so,  it  must  be  so  conducted   that   neither  of  the  contending 

parties  shall  give  evidence  on  the  view.     Tlie  view  is  only  to 

aid  in  applying  the  evidence  given  on  the  trial.     The  ({uestion 

put  may  have  been  unimpoi-tant,  but  how  can  the  Oouit  say 

whether  so  or  not.     The  plaintiff  knew  the  (question  put,  and 

he  should  have  stated  it  in  his  affidavit  that  the  Coui-t  nught 

judge  of  its  weight.     From  the  coui-se  adopted  at  the  view  the 

case  may  have  been  decided  upon  evidence  given  at  the  view 

that  the  learned  Judge  who  tried  the  cause  never  heard  of. 

Tlie  plaintiff  may  have  fallen  into  the  error  without  any  wrong 

intention,  still,  I  think,  it  is  obligatory  on  the  (Jourt  to  lay  its 

hand  on  such  improprieties  as  speedily  as  |X)ssible  whenever 

brought  to  notice.  ^ 

Weldon,  J.     As  to  the  fii*st  ground  taken  for  a  new  trial,  I 

must  say  it  is  one  of  a  veiy  novel  character,  and  being  such,  I 

have   carefully  examined  every  authority  which   I   can   find 

bearing  upon  the  subject.      Jurymen  are  taken  from  classes 

with  ordinaiy  common  sense  and  experience,  and  any  peculiarity 
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___1?II___  ^^  ^^®  ^^'  ^^^  ^^  them  is  balanced  by  the  absence  of  such  pecu- 
BsNNETT      liarity  in  the  other— one  may  form  an  opinion  or  be  prejudiced 
*'•  by  the  evidence  for  one  paHy,  and  another  for  the  opposite 

paity — and  these  juroi-s  have  a  conversation  in  mutual  confi- 
dence ;  so  the  whole  jurors  discuss  the  subject  and  the  legal 
majority  find  a  verdict.  Fonnerly  juiors,  after  being  sworn, 
were  not  allowed  to  separate  unless  in  charge  of  an  oflicer,  so 
as  not  to  allow  their  communicating  with  any  one  without  leav^e 
of  the  Court.  That  rule  is  now  exploded.  Twelve  was  formerly 
the  number,  then  all  must  agree  in  finding  a  verdict ;  that  rule 
is  now  kept  in  criminal  cases.  In  civil  cases  the  jury  are  now 
composed  of  seven,  and  after  deliberating  two  hours  and  unable 
to  agree,  five  of  their  number  may  find  a  verdict.  The  Couit 
may  adjourn  for  days  and  the  juiy  sepamte,  the  only  order 
enjoined  upon  them  is,  they  are  not  to  discass  the  case  with 
othei-s  than  their  fellows.  ,  The  Court  never  know  what  discus- 
sions take  place  between  jurors,  nor  do  they  desire  to  know 
how  they  agi'ee  to  find  a  verdict;  but  if  affidavits  of  jurors  aw 
to  lie  received  of  conversations  which  have  or  may  take  place, 
instead  of  confidence,  mutual  distrust  will  necessarily  follow. 
All  the  authorities  I  can  find  highly  disapprove  of  juroi-s 
making  affidavits;  and  I  think  it  very  undesimble  to  allow 
affidavits  to  be  received.  The  dissenting  juror  charges  one  of 
his  fellows,  and  the  whole  juiy  are  required  to  vindicate  them- 
selves. I  hope  a  similar  affidavit  will  not  again  be  ix^ceived  hy 
the  Court  as  a  ground  for  a  new  trial. 

His  Honor  here  referred  to  the  following  cases  and  authori- 
ties : 

In  Willes'  R.,  487,  it  is  said  "  The  Court  will  not  now  receive 
the  affidavit  of  a  juror  i-especting  the  misconduct  of  the  jury- 
men.'' 

J  Moore,  p.  455,  per  Dadlas,  Park  and  Burrough,  JJ.  ; 
ihveiit<  V.  WarbaHon;^  Barclay  v.  McCaivley  ;^  OnioTis  v. 
Xaish  f  Rapha(^.  Bank  of  England  ;*  Vane  v.  Deluvih 

The  first  affidavit  is  that  of  Dawson  Steeves,  one  of  the  jury 
who  dissented  from  the  rest — he  states  a  conversation  which 
hi"  had  with  George  Beaumont,  another  juror,  and  after  describ- 

M  N.  R  329.  ''  13  Q.  B.  828  ;  4  M.  &  W.  720.  »  7  Price  203. 

♦  17  C  B   lOl ;  25  L.  J.,  C.  P.  19.  *  1  T.  R.  11. 
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ing  it,  says  he  "  verily  believes  the  said  Beaiimont  was  entirely 
and  unfairly  prejudiced  against  the  defendant,  and,  therefore, 
unlit  to  sit  in  such  a  case."  To  this  affidavit  we  have  the 
affidavit  of  George  Beaumont  in  reply ;  he  denies  the  conversa- 
tion as  stated  by  Dawson  Steeves  or  any  words  to  that  effect, 
or  that  he  was  prejudiced ;  but  states  that  he  desii-ed  to  do 
what  was  right,  and  he  did  not  make  up  his  mind  until  he 
heard  the  whole  of  the  evidence  and  the  Judge's  charge. 

There  are  also  the  affidavits  of  the  other  jurors,  Rol)ert  J. 
Duffy,  John  Camei-on,  John  Scott,  Christian  Steeves  and  Joel 
Steeves,  all  of  whom  state  that  the  said  George  Beaumont,  the 
juror  so  charged,  appeare<l  to  them  "to  be  a  very  fair  and 
impartial  juryman,  and  seemed  to  be  desirous  to  do  what  was 
right,  and  never  in  any  way,  as  far  as  they  were  aware  of,  or 
believe,  attempted  to  influence  any  of  the  jurymen  but  by  fair 
and  reasonable  conclusions  fi-oin  the  evidence  given  at  the 
trial." 

These  affidavits  necessarily  bring  the  said  Dawson  Steeves, 
the  dissentient  juror,  into  conflict  with  all  his  fellows,  and  if 
the  first  ground  put  forth  be  sustained  by  granting  a  new  trial, 
it  will,  I  fear,  lead  to  similai*  applications  being  made  by  the 
dissentient  juror  disclosing  some  real  or  fanciful  convei-sation 
which  he  may  allege  he  had  with  one  of  his  fellows — the  effect 
will  lead  to  mutual  distrust  and  want  of  confidence  in  juroi-s 
frankly  discussing  the  matters  referred  to  them — if  they  are 
subject  to  be  called  upon  to  explain  any  observations  which  a 
dissentient  juror  may  allege  were  made,  and  his  opinion  be 
taken  of  the  unfitness  of  any  of  his  fellows  to  serve  on  the 
ju^>^  who  may  differ  from  him. 

As  to  the  second  point  for  a  new  trial,  namely,  the  miscon- 
duct of  the  plaintiff  at  the  view  by  the  juiy  of  the  lociuf  in  quo. 
This  is  supported  by  the  affidavits  of  the  said  Daw^son  Steeves, 
Robert  H.  Bennett,  the  defendant's  shewer,  and  Joseph  S.  Reed, 
the  High  Sheriff  in  charge  of  the  jury,  who  state  that  the  said 
plaintiff  attended  and  insisted  upon  talking  with  the  jury  and 
pointing  out  to  them  certain  landmarks.  These  affidavits  and 
statements  are  contradicted  by  the  affidavits  of  the  other  six 
jurors,  they  denjring  that  the  plaintiff  held  conversation  with 
them  or  pointed  out  to  the  jury  any  landmarks  on  the  ground 
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1877  — but  state  that  Sherifl'  Reed  did  so,  and  the  plaintiflF  remon- 
Bennett  strating  with  hiiu  and  stating  that  the  Sherift'  ought  not  to 
«'•  interfere ;  there  are  also  the  affidavit  of  John  Bray,  tlie  plain- 

tift"s  shewer,  and  the  plaintiff*'s  affidavit,  contradicting  those  of 
the  defendant. 

I  have  not  gone  into  the  particulai*s  detaile<l  in  the  several 
affidavits.  I  deem  it  unnecossarv  to  do  so,  as  all  tlie  facts 
which  are  alleged  took  place  duiing  the  progress  of  the  trial 
of  the  cause ;  but  I  cannot  forbear  remarking  upon  the  extra- 
ordinaiy  and  highly  improper  conduct  of  the  Sheriff*  Mi*.  Reed, 
who  had  charge  of  the  jury,  in  making  the  view  ordered  by  the 
Court,  and^who  knew  what  had  taken  place ;  and  if  thei*e  had 
been  at  the  time  any  improper  conduct  of  the  plaintiff*  ])y  intei - 
fering  with  the  jury  at  the  view,  which  he  thought  was  wron^ 
and  called  for  his  remonstrance,  that  he  di<l  not,  at  the  return 
of  -the  jury  from  the  view,  inform  the  Court  of  sucli  impropoi' 
conduct  of  the  plaintiff*  so  that  the  Court  might  then  and  therr 
have  dealt  with  the  nuitter  and  punish  the  plaintiff*  if  found 
guilty  of  a  contempt  of  Couit  and  the  Judge's  directions ;  but 
to  remain  silent  and  say  nothing  until  the  trial  is  over,  th«' 
verdict  given,  the  Couit  adjouniedi— in  my  opinion  does  not 
comport  with  the  duty  of  the  Sheriff*.  If  he  saw  impropei 
conduct  of  the  plaintiff*  interfering  with  the  jury,  he  should 
have  promptly  repoited  the  matter ;  not  having  done  so,  and  it 
appearing  l)y  the  affidavits  he  was  a  step-brother  of  th«* 
rlefendant,  and  coming  only  to  complain  when  a  verdict  had 
passed  against  the  defendant,  does  not  impress  me  favombly 
with  the  statement  made  by  him. 

The  view  of  the  jury  took  place  on  the  21st  July,  the  caus<j 
was  not  concluded  until  the  2Nth,  seven  days  elapsed,  fourteen 
witnesses  were  examined  after  the  view ;  whatever  had  taken 
place  at  the  view  was  fully  known  ;  nor  does  it  appear  that  tht.* 
defendant  was  ignorant  of  what  the  affidavits  ploduced  by  him 
disclosed ;  he  does  not  state  when  he  was  informed  of  it ;  the 
fair  inference  to  be  di*awn  from  his  affidavit  is,  that  he  was 
fully  aware  of  it ;  he  states  when  he  obtained  the  infonnation 
of  what  Dawson  Steeves  alleged  took  place  with  Beaumont : 
and  it  looks  as  if  kno^^4ng  all  that  is  alleged  as  having  taken 
place  at  the  view,  he  laid  by  to  take  the  chance  of  the  verdict 
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lacing  in  his  favor ;  and  then  we  should  have  heard  nothing  of 
what  he  now  complains.  I  am  therefore  of  opinion,  in  the 
absence  of  the  defendant  and  the  others  stating  when  this  was 
communicated  to  the  defendant,  we  should  not  entertain  the 
affidavits  to  sustain  the  second  gi'ound  for  a  new' trial. 

As  the  majority  of  the  Couit  enteitain  a  different  opinion 
from  me,  and  the  rule  will  be  made  absolute  for  a  new  trial,  I 
refrain  from  entering  into  the  grounds  of  the  verdict  being 
against  evidence  or  misdirection  in  the  Judge's  charge. 

Fisher,  J.     I  entirely  agree  with  my  Brother  Weldon. 

Allen,  C.  J.  I  think  there  should  be  a  new  trial  in  this 
case  on  the  ground  of  the  improper  conduct  of  the  plaintiff*  at 
the  view ;  and  I  have  come  to  this  conclusion  entirely  iirespec- 
tive  of  the  affidavit  of  Dawson  Steeves.  I  entirely  concur  in 
the  neces.'dty  of  carefully  scinitinizing  affidavits  on  applications 
of  this  nature,  particularly  where  no  complaint  of  the  miscon- 
duct was  made  at  the  trial,  and  I  have  cai^fully  examined  the 
affidavits  in  this  case  and  have  come  to  the  conclusion  that 
they  prove  such  acts  on  the  part  of  the  plaintiff;  that  his  verdict 
ouorht  not  to  be  allowed  to  stand. 

Without  going  fully  into  the  lengthy  affidavits  which  were 
used  in  this  case,  and  which  have  been  already  remarked  upon 
V»y  my  learned  Brethren,  I  will  only  refer  to  the  statements  in 
the  affidavits  of  Robert  H.  Bennett,  the  defendant's  shewer,  and 
of  the  plaintiflT,  John  Bray,  his  sMfewer,  and  Christian  Steeves, 
one  of  the  juroi^s.  Bennett's  affidavit  states  that  where  a 
paii  of  the  road  in  dispute  had  been  altered  fmm  its  original 
coui*se,  the  plaintiff*,  who  attended  the  jury  at  the  view,  pointed 
out  from  whence,  and  to  what  place,  the  fence  lx)unding  that 
part  of  the  road  as  it  originally  I'an,  had  l^een  altered  to  make 
the  road  inin  as  it  did  at  that  time,  and  the  effect  of  the  said 
alteration. 

Besides  the  denial  in  the  plaintiff's  affidavit,  this  affidavit  is 
attempted  to  be  answered  by  a  general  denial  by  six  of  the 
jurors,  stating  that  these  allegations,  so  far  as  they  saw  or 
knew,  are  not  correct  "  in  substance  or  in  fact,"  so  far  as  they 
prove  any  misconduct  of  the  plaintiff*  in  his  talking  to  the  jury, 
or  pointing  out  to  them  the  boundaries  and  landmarks. 

The  affidavits  of  the  plaintiff",  Bmy,  and  Christian  Steeves 
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appear  to  me  to  admit  distinctly  the  truth  of  Robei*t  Bemiett's 
statement,  as  to  the  plaintiff  pointing  out  the  place  where  the 
fence  had  originally  stood.  The  plaintiffs  affidavit  states  that 
he  was  not  within  a  distance  to  be  able  to  hear  wfiat  the  jurors 
or  any  of  them  said  or  asked,  except  once,  "  when  near  the  main 
road  on  their  return,  one  of  the  jurymen  asked  my  shewer 
some  question,  and  on  my  shewer  s  request,  I  shewed  my 
shewer,  without  saying  anything  except  to  reply  'here,'  and 
my  shewer  then  shewed  the  juryman." 

The  affidavit  of  Bray  (the  plaintiff's  shewer)  evidently  re- 
ferring to  the  same  occasion,  states  as  follows :  "On  one  occasion, 
on  their  (the  jurors')  return  on  the  upland,  where  the  road  or 
lane  had  been  changed  at  the  hill.  Christian  Steeves,  one  of  the 
said  jury,  asked  me  a  question  in  reference  to  the  moving  of  the 
fence.  I  told  him  I  could  not  tell  him  exactly  aboKt  it.  He 
said,  *You  had  better  call  the  plaintiff.*  I  then  called  the  plain- 
tiff. The  said  juryman  moved  a  short  distance  away.  The 
plaintiff  came  and  I  asked  him,  and  he  pointed  it  out  to  me, 
and  speaking  to  me,  said  *here,'  and  without  speaking  any 
other  word  that  I  heard,  went  away,  and  I  shewed  the  said 
juryman."  Christian  Steeves,  a  juror,  gives  the  follow- 
ing account  of  it : .  "  On  one  occasion,  on  our  return,  on  the  up- 
land where  the  road  had  been  changed  at  the  hill,  I  asked  a 
question  in  reference  to  the  moving  of  a  fence.  I  heard  the 
plaintiff  say  *  here,'  or  *  therei  (but  I  cannot  now  say  which  of 
said  words  he  used),  and  cannot  say  whether  he  intended  it  in 
answer  to  me  or  his  shewer,  but  I  heard  him  speak  that  woi*d, 
and  the  shewer  came,  and  shewed  us  the  place." 

This  was  clearly  a  giving  evidence  by  the  plaintiff,  and 
apparently  on  a  material  point  too — the  removal  of  a  fence 
which  had  stood  on  one  side  of  the  disputed  road.  A  juryman 
asks  for  information  about  the  removal  of  this  fence,  wishing 
to  know  where  it  had  originally  stood ;  the  shewer  says  he 
cannot  inform  him,  and  the  juror  tells  him  to  ask  the  plaintiff; 
he  does  so,  and  the  plaintiff,  in  view  and  hearing  of  the  juror, 
points  to  a  place  on  the  land  and  says,  "  here ;"  and  the  shewer 
then  points  out  this  place  to  the  jurors — they,  or  one  of  them, 
at  all  e\'ents,  having  already  heard  the  question  asked  of  the 
plaintiff,  and  heard  his  answer  given,  and  seen  him  point  out 
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the  place  on  the  land.  This  was,  in  fact,  the  plaintiffs  answer 
to  the  juror  s  (question.  How  can  it  be  said  that  this  was  not 
giving  evidence;  or  that  it  was  only  the  act  of  the  shewer 
pointing  out  certain  marks  and  bounds  to  which  the  evidence 
given  in  Court  applied  ?  How  can  we  say  that  it  was  not  a 
material  fact  which  influenced  the  jury,  and  one  which  the 
defendant  would  have  disputed  had  he  been  present?  The 
plaintiffs  shewer  seems  to  have  known  veiy  little  about  the 
various  landmarks  which  were  shewn  to  the  juroi*s,  and  the 
plaintifl^  himself  was,  practically,  his  own  shewer,  pointing  out 
from  time  to  time  to  Bray,  in  answer  to  his  questions,  in  the 
view,  if  not  in  the  actual  hearing,  of  the  jurors,  the  various 
marks  which  they  inquired  about,  and  then  Bray  immediately 
pointing  out  these  marks  to  the  jurors.  I  think  such  conduct 
was  a  clear  violation  of  the  duty  of  the  shewer,  as  well  as  of 
the  plaintiff,  and  that  the  verdict  ought  to  be  set  aside. 

The  affidavits  used  in  shewing  cause  in  this  case  call  for  some 
remark.  They  are  nearly  all  expressed  in  the  same  words,  and 
several  of  the  paragraphs  in  each  are  identical,  and  would 
appear  to  have  been  copied  the  one  from  the  other. 

In  3  Chit.  Gen.  Pr.  541,  it  is  said,  "  Every  affidavit  should  be 
in  the  genuine  natural  language  of  the  depone7\^ ;  and  where 
there  are  several  deponents,  each  should  swear  in  his  own 
peculiar  terms;  and  if  several  affidavits  be  precisely  in  the 
same  words  it  will  naturally  excite  suspicion  that  the  whole 
were  dictated  by  the  practitioner  or  his  clerk,  and  are  not  the 
genuine  statements  of  the  deponents  themselves." 

In  the  present  case,  each  of  the  six  jurors  has  sworn  in  the 
second  paragraph  of  his  affidavit  in  precisely  the  same  words, 
that  the  statements  in  the  affidavits  of  Robert  Bennett,  the 
Sheriff  and  Dawson  Steeves  are  "  not  correct  in  substance  or 
in  fact."  And  the  plaintiff,  his  shewer  and  five  of  the  juroi*s 
all  use  precisely  the  same  language  in  their  respective  affidavits, 
where  they  give  their  opinions  .as  to  Beaumont's  impartiality 
as  a  juror,  a  matter  which  cannot  have  the  slightest  effect  in 
the  decision  of  the  case.  It  is  due,  however,  to  the  plaintiff's 
attorney  to  say  that  these  statements  respecting  Beaumont, 
were  intended  to  answer  a  charge  of  partiality  and  prejudice 
made  against  him  in  Dawson  Steeves  affidavit — a   statement 
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which  he,  as  one  of  the  jury,  should  probably  not  have  l>een 
allowed  to  make. 

The  affidavits  used  in  showing  cause  are  particularly  open  to 
the  remarks  of  Mr.  Chitty,  as  to  the  proper  mode  of  prepaiing 
affidavits. 

There  is  one  statement  in  the  affidavits  of  the  juroi's,  the 
correctness  of  which  I  entirely  dissent  from.  They  have 
thought  proper  to  give  their  opinions  that  the  plaintiff's 
presence  at  the  view  was  necessary  for  the  pui'posc  of  pointing 
out  to  his  shewer  things  and  objects  on  the  land  which  the  jury 
wanted  to  know,  and  which  the  shewer  was  ignorant  of. 
Apai-t  from  the  objection  that  they  had  no  light  to  give  their 
opinions  in  the  matter  at  all,  I  think  it  was  the  plaintifl'  's  duty 
to  appoint  a  shewer  who  had  a  sufficient  knowledge  of  the 
locality,  to  point  out  the  several  objects  to  the  juiy,  which  it 
was  intended  by  the  Coui-t  they  should  see ;  and  if  the  shewer 
was  not  sufficiently  acquainted  with  them,  the  plaintiff  might 
have  pointed  them  out  to  him  before  the  jury  went  upon  the 
ground.  Had  he  done  this,  and  kept  himself  aloof  from  the 
jury,  he  would  have  avoided  the  difficulty  which  his  presence 
there  has  given  rise  to. 

I  ([uite  agree  with  the  remarks  of  my  Brother  Weld(^x  as  to 

what  the  Sheriff's  duty  was.     He,  undoubtedly,  should  have 

reported  to  the  Judge  on  his  return  to  the  Court  the  conduct 

of  the  plaintiff  and  the  jury  as  stated  in  his  affidavit.     But 

where  the  charges  of  improper  conduct  are  admitled  to  be  true, 

(as  some  of  them  are)  I  do  not  think  the  omission  of  the  Sheriff" 

to  do  his  duty  should  deprive  the  defendant  of  his  right  to 

have  the  verdict  set  asid^. 

Ruh  absolute. 
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DOMVILLE  u  FERGUSON. 

Evidence — Admissiaii  of  Nid  Prius  Jiecord  and  verdict  in  previous 
(iction — Admisaihility  of  evidence  of  witness  in  previous   suit — 
Whe7'e  to  ill  to  be  examined — Where 2>cirties  to  actions  not  same^ 
though  one  claiming  under  the  other — Ship-owner — Lia- 
bility to   deliver   goods — Whetlier   ovoner  of  goods 
bound  to  j/roduce   Indorsed  Bill  of  Lading. 

lu  an  action  brought  against  defendant  as  owner  of  a  ship  for  damages  for  the 
alleged  wrongful  detention  of  a  quantity  of  iron,  the  Niti  Prius  record  in  a 
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preyioiig  action  brought  by  the  now  defendant  against  the  now  plaintiff,  where-  1877 

in  the  former  sought-to  recover  freight  from  the  latter  for  carrying  th<?  iron  — 

in  question,  was  held  admissible  to  prove  that  in  that  suit  the  now  defendant      Domville 
claimed  to  be  the  owner  of  the  ship,  as  being  an  admission  by  him  that  the  v. 

master  of  the  yessel  was  his  servant,  tliereby  connecting  him  with,  and  making      FERcrsoy. 
him  liable  for,  the  acts  of  the  master ;  but  evidence  of  the  amount  of  the 
verdict  recovered  in  that  action,  when  no  judgment  had  been  obtained,  was 
held  clearly  inadmissible. 

Where  plaintiff  sent  to  defendant  a  letter  received  by  him  from  D.  C.  &  Co ,  to 
shew  that  certain  property  claimed  by  him  from  defendant  belonged  to  him, 
and  at  the  fame  time  wrote  defehdfuit  making  claim  to  the  property ;  and 
defendant  answered  plaintiffs  letter,  returning  the  lutter  from  D.  C.  &  Co  , 
and  stating  at  the  bottom,  "We  enclose  D.  C.  &  Cjp's.  letter  to  you."  Hddy 
per  Allen,  C.  J.,  and  Fishsb.  J.,  Weldox,  J.,  dissentientf .  That  this  was  a 
sufficient  admission  by  defendant  that  the  letter  was  written  by  D.  C.  k  Co., 
to  authorize  its  admission  in  evidence. 

At  defendant's  request  plaintiff  telegraphed  to  D.  0.  &  Co.,  tliat  defendant 
refused  to  deliver  to  him  a  quantity  of  iron  claimed  by  plaintiff,  to  which  an 
answer  came  to  defendant,  and  plaintiff  swore  on  the  trial  that  either  defetid- 
'  ant  or  A .  his  clerk,  told  him  what  the  answer  was ;  that  defendant  also  told 
him  that  he  was  not  bound  to  deliver  the  iron  on  a  telegram  and  would  not  do 
so.  A.  denied  having  told  plaintiff  the  contents  of  the  telegram.  //Ir/Y,  per 
Allen,  C.  J.,  and  Fisher,  J.,  Wildon,  J.,  diuentiente^  that  the  conversation 
with  defendant  was  enough  to  identify  him  with  the  communication  of  the 
answer  to  plaintiff,  and  that  plaintiff's  evidence  of  the  contents  of  the 
telegram  was  properly  received. 

In  a  replevin  suit  brought  by  the  present  plaintiff  against  K.  for  tlie  alleged 
wrongful  detention  of  a  quantity  of  iron,  F.  was  sworn  and  gave  evidence.  In 
that  action  K.  was  claiming  under  F .,  as  his  servant,  and  F.  was  in  fact  the 
real  defendant.  Subsequently  the  plaintiff  sued  F.  for  damages  for  the  same 
wrongful  detention  of  the  iron  in  question,  and  F.  being  too  ill  to  be  examin- 
ed, his  testimony  in  the  former  action  against  E.  was  offered  in  evidence  and 
rejected  :     SembUty  improperly  so. 

SfpibU.  That  the  owner  of  goods  has  a  right  to  demand  them  from  the  ship- 
owner as  they  are  landed,  on  payment  of  the  whole  freight  due. 

i>.  C.  &  Co.,  merchants,  of  London  forwarded  to  D.  at  St,  John,  a  quantity  of 
iron  on  board  defendant's  hhip,  the  ma^tiT  of  which  gave  D.  C.  &  Co.  a  bill 
of  lading  to  deliver  tlie  goods  to  them  or  their  order.  D .  C.  &  Co.  omitt^Kl  to 
indorse  the  bill  of  lading,  and  defendant  refused  to  deliver  the  goods  to  D. 
7/fW,  per  Allem,  C.  J.,  and  Fisher,  J.,  that  D.  being  owner  of  the  goods  was 
entitled  to  receive  them,  and  that  defendant  was  liable  for  the  wrongful 
detention. 

>^Tiere  a  bill  of  lading  contained  the  words  *•  weight  and  contcuts  unknown"  it 
was  held,  per  Allen,  C.  J  ,  and  Weldon,  J.,  that  the  owner  of  the  goods 
covered  by  it  had  no  right  to  require  them  to  be  weighed  to  ascertain  if  the 
weight  agreed  with  the  quantity  stated  in  the  bill  of  lading. 

Declaration. — That  before  and  at  the  time  of  committiiii?  tlii^ 
grievances  by  tlie  defendant  hereinafter  mentioned,  the  plaintiff  was 
j>os.se88ed  of  a  manufactory  of  iron  ship  knees,  of  great  value,  etc.,  in 
8t.  John,  and  carried  on  the  business  of  manufacturing  iron  sliip 
knees,  and  was  under  contract  with  divers  of  liis  c\istomei's  to  manu- 
facture large  quantities  of  iron  ship  knees,  to  wit,  of  tlie  value  of 
820,000,  at  a  large  profit ;  and  had  procured  certain  peraoiLS  carrying 
on  busiiie^SH  in  England,  under  the  style  and  firm  of  Ducasse,  Claveau 
4k  Co.,  to  pui*chase  for  him,  and  they  did  purchase  for  him,  a  quantity 
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of  irgn  to  enable  him  to  niaimfactiire  the  said  ship  knees  at  St.  John^ 
tuid  had  the  said  iron  in  the  ]>ort  of  London.     That  the  defendant,  on 
the  Ist  April.  1868,  in  company  T^-ith  otlier  persons,  had  a  ship  called 
the  "Choice"  employed  in  carrying  cargoes  lying  in  the  port  of  Lon- 
don, of  which  one  James  Kevan  was  master,  and  the  plaintift'  i-eqiiir- 
ing  the  iron  to  be  conveyed  fi*om  London  to  St  John,  for  the  piuiK)8e 
of  enabling  liim  to  manufacture  the  same  into  ship  knees  and  other 
things,  and  to  keep  his  manufactoiy  employed  and  to  fulfil  his  con- 
ti-acts,  delivere<l  the  ii-pn,  to  wit,  278  tons,  7  cwt.  3  qra.  of  puddled 
bar  iron  of  great  value,  etc.,  to  the  said  James  Kevan,  tlic  defendant's 
master  of  the  said  ship,  to  be  canied  from  London  to  St  John,  and 
there  to  be  delivei-ed  to  the  order  of  said  Ducasse,  Claveiiu  *t  Co.,  for 
the  freight  and  reward,  and  uix)n  the  teims  and  conditions  of  a  bill  of 
lading  which  was  then  signed  for  the  owners  by  the  said  James  Kfjvan, 
the  master  of  the  said  ship  (the  bill  of  lading  in  the  ordinary  form  was^ 
then  sent  out — the  iron  l^ing  deliverable  to  the  onler  of  the  shipi>ei's,, 
Ducasse,  Claveau  k  Co.,  with  the  following  statement  in  the  mai*gin  : 
"  Weight  and  contents  unknown,  and  not  accountable  for  breakage, 
rust,"  etc.)     That  the  defendant,  by  the  said  master,  I'eceived  the  ii-on 
on  board  the  "  Choice"  to  be  carried  from  London  to  St.  John,  and  to- 
be  delivered  there  to  the  order  of  Ducasse,  Claveau  &  Co.,  on  the 
terms  and  conditions  of  the  bill  of  lading,  and  it  thereby  became  tlie 
defendant's  duty  to  carry  the  said  ii-on  for  the  plaintiff  from  London 
to  St  John,  and  to  deliver  the  same  within  a  reasonable  time  after 
the  arrival  of  the  ship,  unless  prevented  from  doing  so  by  tlie  dangers 
and  accidents  of  tlie  seas,  etc.     That  although  the  ship  afterwaixls 
arrived  at  St  John  with  the  iron  on  board,  and  no  dangera  of  the  seas, 
or  destruction  by  breakage,  etc.,  as  mentioned  in  tlie  bill  of  ladings 
prevented  the  defendant  from  delivering  the  iron  accoixling  to  the  bill 
of  lading ;  and  although  Ducasse,  Claveau  k  Co.  ordered  and  directed 
the  said  James  Kevan,  the  said  master,  to  deliver  the  iron  to  the 
plaintiff  accortling  to  the  tenns  of  the  bill  of  ladling,  and  sent  the  bill 
of  lading  to  the  plaintiff,  and  though  tlie  plaintiff  tendei-ed  and  ofiei-ed 
to  pay  the  said  James  Kevan,  so  being  such  master,  the  freight  ui>on 
the  said  iron  according  to  the  terms  of  the  bill  of  hiding  ;  and  although 
the  plaintiff  then  and  there  produced  the  bill  of  lading  and  oixler  to 
the  said  master,  and  demanded  the  delivery  of  the  iron,  yet  neither 
the   defendant  nor  Kevan,  nor  any  other  i>erson  on  behalf  of  the 
ownei-s,  did  or  would  deliver  the  same  to  the  plaintiff  within  a  reason- 
able time  after  the  arrival  of  the  "  Choice"  at  St  John,  but  neglected 
and  i-efused  so  to  do,  and  kejjt  and  detaineil  the  iron  from  the  plaintiff" 
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for  a  long  time,  to  wit^  etc.,  until  he  was  forced  to  procure  to  be         1W7 
issued  out  of  the  Supreme  Court,  a  writ  of  replevin  against  the  said      Dmnrus 
Kevan  to  obtain  possession  of  the  iron,  and  to  proceed  therein  at  great  ». 

cost  to  the  plaintiff,  to  wit,  $500.  By  reason  whereof  the  plaintiff  F»«»ob. 
was  during  all  that  time  deprived  of  the  working  and  use  of  the  said 
iron,  and  for  the  want  thereof,  his  manufactory  and  his  workmen  were 
kept  idle,  and  he  wa3  prevented  from  manufacturing  the  said  sliip 
knees  and  fulfilling  the  contracts  therefor,  and  thereby  not  only  lost 
divers  great  gains  and  profits  that  he  would  have  made  by  manufac- 
tiiring  the  iron  into  ship  knees,  but  had  to  pay  large  damages,  amount- 
ing in  the  whole  to  $1000,  for  breach  of  the  said  contracts,  which,  but 
for  the  non-delivery  of  the  iron,  he  would  have  fulfilled. 

There;  was  also  a  count  in  trover. 

At  the  trial  before  Fisher,  J.,  at  the  Saint  John  Circuit  in 
August  1875,  it  appeared  in  evidence  that  the  ship  "  Choice," 
Kevan,  master,  arrived  in  Saint  John  about  the  latter  end  of 
May,  1868,  vrith  a  general  cargo  from  London,  including  a 
([uantity  of  iron,  shipped  by  Ducasse,  Claveau  &  Co.,  for  which 
the  master  had  given  a  Bill  of  Lading,  as  set  forth  in  the 
declaration,  The  defendant  was  the  managing  partner  in  the 
firm  of  Robert  Rankin  &  Co.,  to  whom  the  "  Choice  "  was  con- 
signed, and  by  whose  directions  the  master  was  governed.  The 
bhip  commenced  discharging  her  cargo,  and  between  the  Sth 
and  16th  of  June,  the  iron  was  delivered  on  the  wharf,  the  last 
of  it  being  landed  on  the  16th.  The  Bill  pf  Lading  was  sent 
out  to  the  plaintiff  in  a  letter  dated  April  16,  from  Ducasse^ 
Claveau  &  Co.,  but  they  had  not  endorsed  it.  The  plaintiff 
claimed  the  iron  as  having  been  purchased  for  him  and  as  being 
his  property ;  but  the  master  of  the  "  Choice  "  j^ef  used  to  deliver 
the  iron  to  plaintiff  without  an  endorsed  Bilk  of  Lading ;  he 
likewise  refusea  to  deliver  any  portion  of  the  iron  till  the 
whole  of  it  was  discharged  from  the  vessel.  Negotiations  took 
place  while  the  cargo  was  being  discharged,  but  nothing  came 
of  them,  and  on  the  16th  June,  a  few  hours  after  the  landing 
of  the  iron  was  completed,  the  plaintiff  caused  a  writ  of  replevin 
to  be  issued  out  of  the  Supren^e  Court  against  Kevan,  the 
master  of  the  *•  Choice,"  under  which  the  iron  was  delivered  to 
him  by  the  Sheriff.  The  replevin  suit  proceeded,  and  the  plea» 
were,  on  demurrer,  decided  against  Kevan,  who  appealed  from 
the  decision  to  the  Privy  Coimcil,  the  defendant  in  this  action 
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entering  into  the  necessary  security  to  prosecute  the  appeal. 
The  plaintiff  proved  (subject  to  objection)  the  vnit  of  replevin 
against  Kevan,  and  the  other  proceedings  in  that  suit,  as  also 
the  bond  given  on  appeal.  The  Kiai  Priwi  record  the  case  of 
Ferguson  (the  now  defendant)  and  otlievs  against  Domville  (the 
now  plaintiff),  brought  for  recovery  of  freight  upon  the  iron  in 
question  was  also  proved,  asjl^were  also  the  clerk's  minutes  of 
the  trial  of  that  cause,  shewing  that  the  plaintiff's  in  that 
action  had  recovered  a  verdict  against  Domville  for  $875.  A 
letter  from  Ducasse,  Claveau  &  Co.,  to  the  plaintiff,  was  also 
admitted.  This  letter  was  always  sent  to  the  defendant  by  the 
plaintiff  in  his  letter  to  defendant  of  the  29th  May,  in  which  he 
stated  that  he  held  the  Bill  of  Lading  for  the  iron,  and  was  the 
owner  of  it,  but  that  by  an  oversight,  Ducasse,  Claveau  &  Co., 
had  omitted  to  endorae  the  Bill  of  Lading ;  and  he  enclosed  the 
letter  in  question  to  shew  that  the  property  belonged  to  him. 
The  defendants  answered  this  letter  on  the  following  day,  stat- 
ing that  they  had  seen  a  Mr.  Collins,  who  had  informed  them 
that  he  was  the  agent  of  Ducasse,  Claveau  &  Co.,  and  that 
Collins'  endorsation  of  the  Bill  of  Lading:  would  be  satisfactoiT. 
They  returned  the  letter  from  Ducasse,  Claveau  &  Co.,  stating 
at  the  bottom  of  their  letter,  "  We  enclose  Messi's.  D.  C.  &  Co's 
letter  to  you."  Evidence  was  also  given  by  the  plaintiff  of  the 
contents  of  a  telegram  from  Ducasse,  Claveau  &  Co.,  to  th(^ 
defendant,  received  in  reply  to  a  telegram  which  the  plaintiff 
had  sent  at  defendant's  request,  which  the  plaintiff  swore 
were  communicated  to  him  ^either  by  the  defendant  or  his 
clerk.  The  counsel  for  the  defence  sought  to  put  in  evidence 
the  defendant's  JKjstimony  given^in  the  repleviji  suit,  brought 
by  the  plaintiff  against  Kevan,  the  master  of  the  ship,  the 
defendant  being  too  ill,  at  the  time  of  the  trial  of  the  present 
case,  to  be  examined  either  in  Court'  or  before  a  commission. 
This  evidence  was  rejected.  The  learned  Judge  direc£ed  the 
jury  that  the  plaintiff  being  the  owner  of  the  iron  was  entitled 
to  receive  it  without  the  production  of  an  endorsed  Bill  of 
Lading;  and  a  verdict  was  found  for  the  plaintiff,  for  S150S 
damages,  made  up  as  follows:  Costs  in  reple\4n  suit  SI 50, 
from  the  plaintiff's  mill  being  kept  idle  8912,  interest  S44G. 
In  the  foUowino:  Michaelmas  Term,  S.  R  Thomson y  Q.  C, 
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obtained  a  i-ule  nisi  for  a  new  trial,  on  the  grounds  (inter  alia), 
1.  Of  the  improper  reception  of  the  writ  of  replevin  and  other 
prcxjeedings  in  the  replevin  suit,  also  of  the  bond  given  on 
appeal.  2.  Of  the  Nisi  Prius  record  in  the  case  of  Fergusirn 
V.  Domville,  3.  Of  the  Clerk's  minutes  of  that  trial.  4.  Of 
the  letter  and  telegram  from  Ducasse,  Claveau  ic  Co.  5.  Of 
the  improper  rejection  of  the  evidence  of  Ferguson  in  the  suit 
of  Domville  v.  Kevan,     G.  Misdirection. 

June  14  and  15.  A,  L.  Palme r,  Q,  C,  shewed  cause,  and  S. 
R.  Thomisan,  Q.  C,  was  heard  in  suppoit  of  the  iiile. 

The  following  cases  were  cited :  Righy  v.  Ihivitt ;'  Hoci/  v. 
Felton;^  Randall  v.  Trimnif  Collen  v.  Wright;*  Iladleg  v. 
Ba^cendale ;^  Siynpsan  v.  London  and'  North  Western  liailH-ay 
Co.  f  Doe  dem.  Tathan  v.  Wright;'  Doe  wMurrag ;'*  2\iyl.Ev.y 
.sec.  434;  Ros.  jE'i\,34;  Ahh.  Ship,  2G8;  Nedl  v.  Reed;'  Gilbert 
V.  CaniphelU'' 

Cur.  Adv.  Valt. 

Per  Cariarn.  Ride  absolute  for  a  nevj  trial  on  the  third 
(jround.^^ 


187T 


DOMYILUI 

V. 

Fbrgusoh. 


Ex  Parte  DUN  PHY. 

Parish  Civil  Courts — W/iet/ter  ri(jhl  of  review  from. 

There  is  the  same  right  of  revkw  from  Parish  Civil  Courts  as  from  Jiistitet*' 
Court**. 

Geo.  F.  Gregory  shewed  cause  against  a  rule  nisi  ol)tained  on 
the  fii'st  day  of  the  tenn,  for  a  eertiarari  to  remove  an  order  of 
the  Judge  of  the  County  Court  of  York,  reversing  a  judgment 
obtained  in  "The  Parish  of  Saint  Maiy's  Civil  Court."  The 
giound  upon  which  the  rule  was  giunted  was,  that  the  power 
of  review  given  in  the  Act  establishing  Parish  Civil  Courts 
being  that  provided  by  the  law  relating  to  Justices'  Civil 
Courts,  and  the  chapter  of  the  Revised  Statutes  relating  to 
Justices*  Courts,  at  that  time  in  force,  having  l>een  repealed  by 

»  5  Exch.  243.  '^  11  C.  B  ,  N.  S.  143.  •''  18  C.  B.  786. 

♦7  El.  &B.301.        5  9  Exch.  341.  «L.  R.l  Q.  B.  D.  274. 

•lAd.  &B.  3.  MAIL  216.  MAU.  246.        ioiHan.471. 

"  Separate  and  lengthy  judgments  were  delivered  In  this  case,  which  wcw 
destroyed  by  fire  June  20th,  1877. 


1877 
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w^^       the  publication  of  an  Order  in  Council  on  June  21,  1876,  there 
Jk  Pmrte     was  now  no  review  from  the  Parish  Civil  Courts. 

E.  L.  Weinwve  was  heard  in  support  of  the  rule. 

Cut,  Adv.  VuLt. 

The  Judges  differing  in  opinion,  the  following  judgments 
were  now  delivered : — 

Allen,  C.  J.  The  question  in  case  is,  whether  a  Judge  of  a 
County  Court  has  authority  to  review  the  judgment  of  a  com- 
missioner appointed  under  the  Act  39  Vic,  c.  5,  the  Act  to 
establish  Parish  Coui-is,  which  was  passed  on  the  13th  April 
last.  Tliis  depends  on  the  construction  to  be  given  to  the 
twelfth  section  of  that  Act.* 

At  the  time  this  Act  passed,  the  law  in  foixje  relating  to  the 
proceeding  by  review,  in  suits  tried  in  Justices'  Courts,  was  the 
1  Rev.  Statutes,  c.  137 — the  44th  section  of  which  pointed  out 
the  mode  of  proceeding.  I  think  the  effect  of  the  12th  section 
of  the  Act  39  Vic,  c.  5,  was  to  incoi-porate  in  it  the  provisions 
of  the  44th  section  of  the  137th  chapter  of  the  Revised  Statutes ; 
.and  I  do  not  think  the  repeal  of  that  chapter  has  the  effect  of 
staking  away  the  right  of  review  expressly  given  by  the  Act. 
It  may  still  be  looked  to,  to  regulate  the  mode  of  proceeding. 
We  must,  if  possible,  give  effect  to  the  intention  of  the  Legisla- 
ture, that  judgments  given  in  these  Parish  Couiis  may  be 
brought  up  and  decided  without  nmch  delay  on  review  before 
^  Judge,  and  not  by  the  tedious  and  somewhat  expensive  pro- 
ceeding by  ci^rtioravi  The  view  was  a  well  established  mode 
of  proceeding  in  civil  suits  tried  before  Justices,  having  been 
first  given  by  the  Act  4  Wm.  4  c.  45  ;  and  I  think  that  mode 
of  proceeding  was  as  clearly  pointed  out  in  the  twelth  section 
of  the  Act  39  Vic.  c.  5,  as  if  the  forty-fourth  section  of  chapter 
137  had  been,  in  terais,  enacted  in  it. 

There  is  a  clear  distinction  between  this  case  and  Ex  Parte 
Moore,"*  inasmuch  as  the  proceeding  by  review  was  not  given  in 
express  words  in  the  Portland  Act,  under  which  that  case  arose. 

In  holding  that  a  Judge  of  the  County  Court  has  jurisdiction 
to  hear  this  case  on  review,  we  do  not  require  to   resort    to 

^  Which  eoacts  as  follows : — "  The  same  right  of  review  shall  he  had  and 
ikUowed  in  all  suits  tried  in  the  said  Courts  as  Ir  provided  in  and  by  the  law 
relating  to  Justices'  Civil  Courts." 

*1  Pugs.  333. 


HILARY  TERM,  XL.  VICT.  47 

intendment  at  all ;  but  ai-e  mei^ely  giving  effect  to  the  express         ^^^'^ 
words  of  the  Act,  that  the  right  of  review  shall  be  allowed ;  and      Ex  Pane 
we  are  also  giving  effect  to  Ihe  express  words  of  the  Act,  that      Dckphy. 
-it  shall  be  exercised  in  the  manner  provided  by  the  law  relating 
to  Justices'  Civil  Court. 

Had  the  new  Act  relating  to  Justices'  Couits  given  the  right 
to  hear  review  to  a  different  class  of  persons  from  those  to 
whom  it  was  given  before,  and  had  the  review  in  this  case  been 
heaixl  before  a  person  who  had  no  such  authority  prior  to  the 
new  Act,  it  might  have  been  a  questicm  whether  such  poi*son 
vrould  have  jurisdiction ;  but  no  such  question  arises  here. 

I  think  the  rule  should  be  dischargerL 

FiSHEK,  Wetmore  and  Duff,  JJ.,  concurred. 

Weldon,  J.  At  the  time  the  Act  39  Vic.  c.  5,  establishing 
Parish  Civil  Courts  passed,  there  was  in  force  in  this  Pi'ovince 
an  Act,  chap.  137  of  the  Revised  Statutes,  intituled  "  Of  the 
Jurisdiction  of  Justices  in  Civil  Suits,"  with  several  Acts  in 
amendment  of  and  in  addition  thereto.  By  the  44th  section  of 
that  Act  power  is  given  to  a  Judge  of  the  Supreme  Court  upon 
certain  preliminary  steps  being  taken  by  either  party  in  a  case 
tried  by  a  Justice,  to  hear  and  detennine  the  case  so  tried,  and 
afiii-m,  i-exdse,  or  alter  the  same.  By  the  30  Vic.  c.  10,  an  Act 
to  establish  County  Courts  was  passed ;  and  by  the  3Gth  section 
'"JTie  several  Judges  of  the  County  Courts  shall  have  and 
exei-cise  all  the  powei's  given  to  a  Judge  of  the  Supreme  Court 
in  cases  of  review  in  causes  tried  in  a  Justice's  Court  by  Title 
57,  c.  137,  sec.  44,  and  all  other  Acts  i-elating  or  in  addition 
thereto."  On  the  21st  June,  187G,  chap.  137,  of  Title  37,  of  the 
Revised  Statutes  and  all  other  Acts  were-  repealed  and  other 
pi-ovisions  made  by  chap.  7(),  called  into  opeiation  by  an  order 
in  Council,  dated  1st  June,  187G,  and  published  in  the  Royal 
Ouzette  under  date  of  *  21st  June,  187G,  when  the  same  was 
}>rought  into  operation. 

Is  the  Act  39  Vic  c.  7,  prospective  in  its  tenns,  so  that  the 
sections  7  and  12  extend  the  powers  thereof  to  the  Act,  c.  7G — 
Consolidated  Statutes,  "Justices'  Civil  Coui-ts,"  which  came 
into  operation  in  the  40th  year  of  Her  Majesty's  Reign,  and 
gave  a  review  before  a  Judge  of  the  Supreme  Court  or  Judge 
of  the  County  Court  ?     Juri.sdiction  cannot  be  given  by  impli- 
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^8""^  cation,  and  wo  should,  I  think,  be  holding  that  by  sustaining 
Kx  Parv*  this  order.  It  is  vciy  prolmble  the  Ix^gislature  may  have  so 
DcNTHY.  intended,  by  supposing  the  two  Acts  would  come  into  operation 
on  the  same  day,  but  they  did  not  do  so.  I  am  of  opinion  w«^ 
had  better  adhere  to  Lord  Texteudkx's  obsei-x^ations  in  Rex  v. 
Barlui/m}  "It  is  Ix'tter  to  abide  by  this  conseijuence,  than  to 
put  on  it  a  construction  not  wan*ante<l  by  the  words  of  the 
Act,  in  order  to  give  effect  to  what  we  may  suppose  to  have 
been  the  intention  of  the  Legislature."  I  am  of  opinion  the 
power  to  review  can  only  l>e  given  by  express  words,  and  th^r 
sections  7  and  12  cannot  refer  to.  an  Act  not  in  existence  when 
80  Vic.  c.  7,  was  passed.  RnJc  (U>ic}air{jeiL 

GROVE  V.  DOMVILLE  i:t  al. 

' '  Ast-iijuj/^lt  —  Contract  of  h'trln^j  —  PlenJln'/  —  VoruiKcc  —  Jfoater  amf 

/'t/y.  ts*:rnr7it — iJinnnissal — Whifhrr  iin'scon'turt  irhUe  in  ser- 

vice of  j)ret-(oif-ii  ernpJojfPi'  gny}i,iia  of. 

Declaration  set  out  contract  of  hiring  from  9th  April,  1874.  The  evidence  was 
tliat  plnintill'  had  been  in  defendant's  employ  for  previous  year,  which  com- 
menced on  the  9th  April,  1873.  On  lOth  April,  1874,  plaintiff  not  havinj; 
yet  left  defendant's  employ,  the  latter  told  him  to  continue  on  a«  before. 

Ilehl^  That  the  contract  for  the  second  year  would  begin  on  the  9th  April,  and 
that  there  was  no  variance. 

It  is  no  pait  of  an  ordinary  contract  of  hiring  that  the  servant  has  not  been 
Kuilty  of  misconduct  in  any  previous  employment,  and  he  is  not  bound  to 
disclose  such  misconduct  iti  the  absence  of  inquiries  made  of  him  by  X\\^ 
employer :  and  unless  tlie  servant  has  made  sume  false  re[>resentation,  tlic 
discovery  of  such  misconduct  is  no  ground  of  dismissal. 

Assumpsit  for  wrongful  dismissal  l>y  plaintiff'  from  defend- 
ant's employ.  The  cause  was  tried  at  the  St.  John  Circuit  in 
January,  1870,  before  Weldon,  J.  A  verdict  having  iK^en 
found  for  the  plaintiff,  a  rule  nini  for  a  new  trial  was  subsis 
Huently  granted,  on  the  following  grounds:  First,  that  there 
was  a  variance  between  the  contract  declared  upon  and  that 
proved  ;  stcond,  that  the  learned  Judge,  on  the  trial,  refused  to 
allow  the  defen<lants  to  amend  their  second  plea;  third,  theit 
the  verdict  was  ajminst  evidence.  The  alle^jed  variance  was  in 
the  date  from  whence  the  plaintitl's  services  were  to  begin. 
The  contract  set  out  was  for  a  year  from  the  9th  day  of  April. 
1874? ;  and  it  was 'contended  that  the  evidence  shewed  a  contmct 
from  the  10th  day  of  April.     The  plaintiff  had  been  in  the 

'  8  B.  &  C.  104. 
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defendants*  employment  for  the  previous  year ;  and  there  was 
some  conflict  of  testimony  as  to  the  terms  of  his  engagement  for 
that  year,  but  the  jury  found,  as  a  fact,  that  it  commenced  on 
9th  April,  1873.  The  plaintiff  had  been  paid  in  full  for  that 
year's  services.  On  the  10th  of  April,  1874,  the  day  after  the 
first  yeai**s  services  were  ended,  the  plaintiff  not  having  yet  left 
the  defendants*  employment,  one  of  the  latter  told  him  to  con- 
tinue on  as  before.  The  agreement  for  the  first  year  was  a  ver- 
bal one,  and  had  been  made  to  commence  in  fxituro. 

At  the  trial  the  defendants  applied  for  leave  to  amend  their 
pleadings  by  adding  the  following  plea,  viz. : 

And  for  a  second  plea  the  defendants  as  to  the  first  count  of  the 
declaration  say,  that  before  the  said  alleged  contract  was  entered  into, 
to  Mrit,  on  the  fourth  day  of  October,  in  the  yeai*  of  our  Lord  one 
thousand  eiglit  hundred  and  seventy  two,  the  said  plaintiff  was  in  the 
employ  of  one  John  C.  Brown,  as  a  warehouseman,  and  in  charge  of  a 
certain  warehouse  of  him,  the  said  John  C.  Brown,  and  that  while  he 
was  in  such  employment  it  was  the  duty  of  him,  the  said  plaintiff,  as 
such  warehouseman,  to  keep  a  true  and  correct  account  of  the  goods 
and  merchandize  from  time  to  time  delivere<l  by  him,  the  said  plain- 
tiff, from  the  said  warehouse ;  that  the  said  plaintiff  in  violation  of 
his  said  duty  in  that  behalf,  did  not  keep  such  true  and  correct  accoimtj 
but  wilfully  made  false  entries  in  the  same,  to  wit,  the  false  entry  that 
he  delivered  from  the  said  warehouse  on  the  fifth  day  of  October,  in  the 
year  aforesaid,  one  tierce  of  sugar  to  the  said  defendants.  That  the 
Kaid  alleged  contract  in  the  declaration  mentioned,  was  entered  into  by 
the  said,  defendants  without  any  knowledge  or  notice  of  the  said  false 
entry  having  )>ecn  so  made  as  aforesaid,  and  afterwards  and  before  any 
breach  of  the  said  conti*act,  and  when  tlio  said  defendants  had  notice 
of  such  false  entry  having  been  made  as  ivforesaid,  they  the  said  defend- 
ants did  by  reason  of  the  said  premises  in  this  plea  aforesaid,  refuse  to 
continue  the  plaintilF  in  their  employ,  as  they  lawfully  might  for  the 
cause  aforesaid. 

The  learned  Judge  refused  to  allow  this  plea  on  the  ground 
that  it  was  demurrable. 

Oct.  24.  King,  A.  G.,  shewed  cause.  The  proposed  plea  al- 
leges misconduct  of  plaintiff,  not  while  in  the  defendants*  em- 
ploy, but  in  that  of  a  previous  employer ;  and  such  a  plea  is  bad 
both  on  principle  and  authority.  In  Smith* s  Mdster  and  Ser- 
vant, p.  73,  the  causes  of  dismissal  are  set  out  as  follows : 
4 
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1.  Wilful  diaobedience  of   the   lawful   orders   of   the  master. 

2.  Gross  moral  misconduct.  3.  Habitual  negligence  in  business, 
or  conduct  calculated  to  seriously  injure  his  master*8  business. 
All  of  these  relate  to  something  done  during  the  employ.  The 
master  may,  it  is  true,  make  enquiries  of  the  servant  at  the  time 
of  hiring,  and  if  false  information  is  given  with  knowledge,  it 
mil  be  a  fraud,  and  gix)und  of  dismissal :  Burgess  v.  Beawmxmt  ;* 
otherwise  caveat  dominus.  This  plea  makes  no  allegation  of  a 
representation  by  plaintiff  that  he  had  acted  properly  while  in 
Brown's  employ ;  neither  does  it  allege  fraud.  A  man  is  not 
bound,  when  he  entei*s  into  another's  employ,  to  disclose  his  pre- 
vious character  :  Fletcher  v.  Krell ;"  otherwise  where  would  be 
the  limit  ?  There  would  be  no  lociis  pcenitentioi.  It  would  be 
against  public  morals  to  allow  such  a  plea  to  stand.  He  also 
cited  the  following  cases  to  meet  an  objection  which  had  been 
taken  by  the  defendants  that,  the  contract  of  hiring  for  the  pre- 
vioas  year  being  verbal,  and  having  been  made  to  commence  iTi 
fiiturOy  it  was  void  and  could  not  be  referred  to :  lonides  v. 
Pacific  fifisuraiice  Co.  ;^  StoTw  v.  Denniston*     3  Pars.  Ciyn,  56, 

Df.  Barker,  Q.  (7.,  in  support  of  the  rule:  When  a  servant 
hires  with  a  master  there  is  an  implied  contittct,  iii-st,  that  he  is 
competent  to  perform  the  duties  he  is  hired  for ;  second,  that  he 
is  honest,  because  competency  moans  honest  competency.  This 
plea  ijleges  that  the  plaintiff  wilfully  made  the  entry. 

(Duff,  J.  You  say  it  was  the  plaintiif 's  duty,  when  he  came 
to  the  defendants  to  get  employment  to  tell  them  he  had  com- 
mitted the  act.)  Yes,  particularly  as  one  of  the  inducements 
for  the  hiring  was  that  plaintiff  had  been  with  Brown  in  the 
same  busine^  and  could  bring  custom.  More  than  that — this 
was  wilfully  making  a  false  entry  with  reference  to  these  very 
defendants  in  connection  with  the  very  same  business.  (Duff, 
J.  Do  you  go  on  the  broad  principle  that  in  an  ordinary  em- 
ployment, where  there  is  no  representation,  if  the  employer  dis- 
cover any  previous  misconduct  he  can  dismiss  ?)  Perhaps  the 
rule  would  not  go  so  far  as  to  extend  to  all  a  pei-son's  former 
life,  but  this  is  a  very  different  case,  being  in  connection  with 
the  very  employment.  (Duff,  J.  Is  not  the  strength  of  your 
argument  this,  that  involved  in  the  plaintiff's  statement  to  one 

17M.  &0.962.        M2L.J.,Q.B.65.        ^L.R.  6Q.B.574.         MSPick.  1. 
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of  the  defendants  th»i  he  had  been  in  Bi*own  h  employ  as  an  in^  j 
ducenokent  to  hire  him  and  give  high  wages,  was  the  i-epredeiitli* 
tion  that  he  iftras  hbnest  ?)     Yes.     (Duff,  J.     Can  you  make 
that  out  ?)    Yes,  there  is  the  implied  representation. 

His  Honor  refiised  to  allow  the  plea  on  the  authority  Fletcher 
V.  Krell ;  but  the  fact  alleged  there,  timt  the  plaintiff  had  been 
divoroed,  was  no  disqualification,  it  not  being  charged  that  it 
was  through  her  fault ;  while  the  allegatioii  that  plaintiff  wil- 
fully mad^  false  entries  involves  moml  f  mud.     Burgess  v.  Beau- 

nunU  is  an  authority  in  favor  of  the  plea. 

Ctir.  Adv.  Vdlt. 

The  judgment  of  the  Court  (Allen,  C.  J.,  and  Weldon, 
Fl&HER  and  DufIf,  J  J.)  was  now  delivei-ed  by 

Duff,  J.,  who,  after  referriiag  to  the  grounds  taken  for  a  new 
trial  and  the  evidence,  continued : — The  plaintiff  has  been  paid 
in  full  for  the  first  year's  services,  and  the  contract  for  thaty^ar 
is  no  longer  of  any  importance,  except  as  affording  th^  bitsis  ahd 
furnishing  the  terms  of  that  of  the  second  year. 

On  the  10th  of  April,  1874,  the  day  after  the  tii-st  year's  ser- 
vices were  ended,  the  plaintifi*  not  having  yet  left  the  defend- 
ants' emplo3rment,  one  of  the  latter  told  him  to  a/iitinuLe  on  as 
before.  Applying  this  language  to  the  contitict  for  the  fbimer 
year,  as  found  by  the  jury,  the  contract  for  tJie  second  year 
must  have  begun  on  the  ninth  of  April ;  and  there  is  therefore 
no  variance. 

It  was  argued,  indeed,  that  the  agreement  for  the  previous 
year  having  been  a  verbal  one,  and  having  been  made  to  com- 
mence i/nfutntOy  it  was  void  and  could  not  be  refened  to.  .  The 
statute,  hoWevei*,  does  liot  make  such  agi^ments  absolutely 
void  ;  it  only  prevents  actions  fix)m  being  brought  on  them. 
They  are  often  ifecognized  in  Equity  for  certain  puiposes.  The 
cases  cited  on  the  arguiuent  shew  they  may  be  referred  to  for 
die  puipose  of  ccmstioiction,  especially  when,  as  in  this  case, 
they  have  been  fully  performed. 

At  the  trial  the  defendants  applied  for  leave  to  amend  their 
pleadings  by  pleading  the  following  plea,  viz. — His  Honor  here 
iiead  the  proposed  plea,  and  continued : — 

The  learned  Judge  i-efuscid  to  allow  this  plea  on  the  ground 
that  it  waa  demufrable  ;  and  w^e  are  of  opinion  that  he  rightly 
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rejected  it  on  that  gi-ound.  It  cpntains  no  averment  that  the 
plaintiff  had  made  false  representations  to  the  defendants,  as  to 
his  conduct  when  in  Brown's  employment,  with  a  view  to  in- 
duce the  defendants  to  employ  him ;  and  in  the  absence  of  such 
an  averment,  we  do  not  think  that  the  plea  discloses  any  suffi- 
cient ground  for  the  plaintiffs  dismissal  by  the  defendants.  No 
authority  has  been  cited  in  support  of  such  a  plea.  In  Burgess 
V.  Beav/mont  the  plea  was  framed  with  a  view  to  raising  a  de- 
fence upon  the  gi'ound  of  misrepi'esentation.  It  alleged  that 
the  plaintiflF  had  falsely  represented  herself  to  have  been  an 
honest  and  moral  person  ;  and  that  he  had  entered  into  the 
agreement  with  her  in  that  belief.  Had  the  plea  been  sufficient 
in  other  respects,  there  is  no  doubt  that  the  false  representation 
would  have  justified  the  plaintiff's  dismissal ;  but  it  was  held 
to  be  defective,  in  that  it  was  too  vague,  and  did  not  allege  in 
what  the  immorality  consisted.  And  in  Fletclier  v.  Krell, 
Fisher's  Digest  for  1873,  228,  where  the  defendant  pleaded  to 
an  action  for  dismi^ing  a  governess  contmry  to  a  contract  be- 
tween them,  that  she,  intending  thereby  to  induce  the  defend- 
ant to  enter  into  the  contract,  concealed  from  him  a  fact  matciial 
to  be  known  by  him  in  engaging  her  as  such  governess,  and 
entering  into  such  contract,  viz. : — that  she  was  a  divorced 
woman,  and  that  she  thereby  induced  the  plaintiff  to  enter  into 
the  contract ;  the  plea  was  held  bad,  as  there  was  no  allegation 
of  fraud,  and  the  mere  non-disclosure  of  a  material  act  was  no 
answer  to  an  action  on  such  a  conti-act. 

In  short,  the  servant  only  conti-acts  with  his  employer  that 
he  is  reasonably  competent  to  discharge  the  duties  of  the  situa- 
tion for  which  he  is  employed ;  that  he  will  give  the  business 
of  his  employer  proper  attention,  and  obey  all  his  lawful  com- 
mands ;  and  that  he  will  conduct  himself  properly  whilst  in  his 
employment.  It  is  no  part  of  his  contract  that  he  never  ivas 
guilty  of  misconduct  in  any  previous  employment.  If  a  ser- 
vant who  had  once  been  guilty  of  misconduct  was  obliged  to 
disclose  the  fact,  unasked,  to  eveiy  person  into  whose  service 
he  should  afterwards  seek  to  enter,  his  lot  would  be  a  pitiable 
one  indeed.  For  however  sincere  his  repentance,  or  poignant 
his  regret  for  the  offence  which  he  had  committed,  every  avenue 
to  employment  would  be  closed  against  him,  and  there  would 


SEELYE  V.  BLISS  and  another. 

Practice — Writ — Isnue  of  GertificcUe, 

Where  a  writ  was. made  oat  and  tested  on  the  llth  Jane,  and  remained  in  the 
Attorney's  oflSce  until  the  26th,  when  he  served  it  on  the  defendant  Held^ 
That  it  was  not  issued  until  the  25th,  and,  the  Attorney  having  taken  out  his 
certificate  before  that  day,  though  after  the  writ  was  made  out,  the  writ  was 
valid. 

On  a  former  day  of  this  tenii,  E.  J,  Wettiwre,  on  behalf  of 
one  of  the  defendants,  moved  to  set  aside  the  judgment  signed 
in  this  cause,  on  several  gi-ounds,  of  which  only  one  is  neoessaiy 
to  be  mentioned,  namely,  that  the  plaintifTs  proceedings  were 
void  in  consequence  of  the  plaintiflTs  attorney  not  having  taken 
out  his  certificate  under  the  Act  22  Vict.,  c.  28,  at  the  time  the 
writ  was  issued.     He  cited  Ryan  v.  Mclrvtyre} 

BUdr,  contm,  read  an  aflidayit,  shewing  that  the  writ,  though 

tested  on  the  llth  June,  was  not  sent  out  of  the  attorney's  office 

to  be  served  by  the  Sheriff,  but  was  served  on  the  defendant  by 

the  attorney  himself  on  the  25th  June,  before  which  day,  namely, 

on  the  19th  June,  he  had  taken  out  his  annual  certificate.     He 

trubmitted  that  the  teste  was  oiAy  pAiiui  facie  evidence  of  the 

date  of  issuing  the  writ ;  and  that  there  was  no  actual  issuing 

till  the  25th. 

Wetniore  in  reply. 

Cur.  Adv.  Vtdt. 
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be  nothing  left  for  him  but  to  lead  a  liie  of  crime,  or  to  starve.         ^^^^ 
It  is  not  in  accordance  either  with  the  policy  of  the  law,  or  the       Gmovb 
<lictates  of  Cliristianity,  to  force  a  man  to  such  extremities.  On  ^^ 

the  contmiy,  every  man  is  allowed  a  locus  p(£nit€nti<e ;  and  all 
that  a  servant  is  required  to  do,  when  seeking  employment,  is 
to  tell  the  truth,  concerning  himself,  when  asked  ;  and,  so  long 
as  no  inquiries  are  made  of  him,  on  the  subject  of  his  previous 
conduct,  he  is  not  obliged  to  speak  about  it. 

The  third  ground  was  not  much  pressed  in  argument,  and 
there  is  nothing  in  it. 

For  these  reasons  we  think  that  the  rule  ought  to  be  dis- 
charged. 

RvZe  disctuirged. 


13  Han.  247. 
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1877  The  judgment  of  the  Court,  (Allek,  C.  J.,  and  Duff,  J.,)  was 

Sklyb      now  delivered  by  Allen,  C.  J. 
^*  It  was  admitted,  that  if  the  objections  taken  to  the  plaintiff's 

proceedings  in  this  case  amounted  to  iiregulaiities  only,  they 
had  been  waived  by  the  acts  of  the  defendants ;  but  it  was  con- 
tended that  the  plaintiff's  proceedings  were  absolutely  void,  in 
consequence  of  the  plaintifi's  attorney  not  having  taken  out  hifi 
certificate  under  the  Act  22  Vict.,  c.  28,  at  the  time  the  vrrit  is- 
sued ;  and  the  case  of  Ryan  v.  Mclntyre^  was  relied  on  in  sup- 
port of  this  contention. 

The  facts  of  the  present  case  are,  that  the  writ,  though  tested 
on  the  11th  June,  was  not  sent  out  of  the  attorney's  office  to  be 
served  by  tlie  Sheriff,  but  was  served  on  the  defendant  by  the 
attorney  himself,  on  the  25th  June,  before  which  day,  namely, 
on  the  19th  June,  he  had  taken  out  his  annual  certificate.  We 
think,  therefore,  the  writ  wais  not  issued  until  the  25th  June  ; 
and  as  the  attorney  was  then  authorized  to  practice,  the  case  of 
Ryan  v.  Mclntyre  does  not  apply. 
The  motion  to  set  aside  the  judgment  ikiust  be  refused,  with 
..  costs. 

Motion  refuised. 


1877 
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STEVENS,  Petitionee,  u  ROGERS  and  RYAN  Respondents. 

Election  Petition — Costis. 

The  costs  of  the  trial  of  Election  Petitions  shoald  be  taxed  according  to  the 
same  princlplo,a8  near  as  may  be, as  costs  are  taxed  under  the  C.  L.  P.  Act — 
per  Allkn,  G.  J.,  and  Wildon  and  Fisheb,  JJ.— Wbtmobe,  J.,  ditieHtiente,  and 
Duff,  J.,  dubitante. 

This  was  an  Election  Petition  case  which  had  been  tried  be- 
fore Weldon,  J.,  under  the  "  Bribery  and  Conniption  and  Elec- 
tion and  Petition  Act,  18G9."  The  learned  Judge  had  given 
judgment  unseating  the  Respondents,  with  costs,  which  he  had 
ordered  to  be  taxed  "  according  to  the  same  principle,  as  near  as 
may  be,  as  costs  are  taxed  in  a  suit  or  proceeding  on  the  com- 
mon law  side  of  the  Supreme  Court  under  the  C.  L.  P.  Act, 
1873.'*  E.  Z.  Wetmore  thereupon  obtained  a  rule  nm,  calling 
upon  the  Petitionci*s  to  shew  cause  why  that  poi-tion  of  the 

1  2  Han.  247, 


V. 
ROOIM 

and  Ryak. 


HILARY  TERM,  XL.  VICT.  55 

Judge's  arder,  directing  how  the  costs  were  to  be  taxed,  should       J®^' 
not  be  rescinded,  on  the  ground  that,  as  the  old  ordinance  of      Btbvinb 
fees  was  in  iaree  wh^a  the  Election  Act  passed,  and  the  costs 
established  under  the  C.  L.  P.  Act  were  not  expressly  ma<le  ap- 
plicable to  the  trials  of  Election  Petitions,  the  costs  must  be 
taxed  under  the  ordinance  of  fees. 

Feb.  22.  JO.  Z.  Hanington  shewed  cause,  and  contended  that 
the  Judge's  order  was  rightly  made.  The  proceedings  under  the 
Bribery  and  Corruption  and  Election  Petition  Act  were  to  be 
governed  by  the  pinactice  of  tiie  Supreme  Court :  Herbeii;  v. 
Hanington  ;^  and  where  the  practice  of  the  Supreme  Court 
dumged  as  it  llad  aa  to  costs,  after  tiie  Act  was  passed,  the  new 
practice  would  apply.  Ejectment  was  no  more  a  proceeding 
under  the  C.  L.  P.  Act  than  the  trial  of  an  Election  Petition, 
yet  this  Court  had  held  that  the  costs  in  actions  of  ejectment 
nmst  be  taxed  under  the  new  table  of  fees :  Doe  dem,  Hartt  v, 
Brayley!^    See  i^  Hcmmgton  v.  Harahman* 

E.  L.  Wetmore  in  support  of  the  rule.  The  proceedings  in 
ihe  Election  Court  are  not  identical  with  those  in  the  Supreme 
Coiirt.  The  title  is  different,  and  the  former  has  a  procedure 
peculiariy  its  own.  We  have  a  decision  that  the  costs  to  be 
awarded  must  be  under  the  old  ordinance  of  fees,  and  this  was 
the  state  of  the  law  when  the  Common  Law  Procedure  Act  of 
1873  passed,  which  does  not  refer  directiy  or  indirectly  to  the 
proceedings  in  the  Court  for  trial  of  Election  Petitions,  and  so 
the  law  as  to  these  proceedings  remained  as  before.  Again,  the 
taUe  of  fees  is  limited  in  terms  to  matters  under  the  C.  L.  P. 
Act,  and  only  rescinds  the  oi'ditumce  as  to  proceedings  under 
that  Act  Doe  d.  Hmii  v.  Srayley  is  not  an  authority  against 
the  Respondents,  because  ejectment  is  referred  to  in  the  C.  L. 
Act,  and  the  taUe  of  fees  expressly  provides  for  certain  proceed- 
ings in  ejectment 

Cu/i\  Adv.  Vvlt 

Allen,  C.  J.,  and  Weldon  and  Fisher,  JJ.,  now  stated  their 
opini<m  to  be  that  the  order  was  rightly  made,  and  that  the  rule 
should  be  disdiarged. 

Wetmore,  J.  The  Court  having  fixed  the  standard  by  which 
these  costs  were  to  be  taxed,  I  do  not  see  any  right  to  travel 
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out  of  the  oixlinancc  of  fees.     I  think  the  rule  should  be  made 
absolute. 

Duff,  J.     I  have  some  little  doubt,  but  am  dispased  to  agree 
with  my  brother  Wetmore. 

Rule  discharged. 


1877 
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Doe  DEM.  SMITH  v,  SNARR. 

Mortgagee,  <Crc — Tenant  of- —  WJiether  lie  can  set  up  Jm  landlonVtt  titl^,  in 
action  by  mortgagor — Homestead'  Act — Wheth^  it  applies  in 

cases  of  insolvency, 

A  tenant  of  a  mortgagee  has  a  right  to  set  up  the  title  of  tiie  latter  as  a  defence 
to  an  action  of  ejectment  brought  by  the  person  holding  the  equity  of  re- 
demption. 

Semble,  That  the  proTisions  of  the  Homestead  Act  do  not  apply  to  the  real 
estate  of  insolventa  under  the  Insolvent  Act. 

Ejectment  to  recover  possession  of  a  lot  land  in  the  County 
of  Westmorland.  On  the  trial  which  took  place  before  Wet- 
more,  J.,  the  lessor  of  the  plaintiff  claimed  under  a  deed  from 
the  assignee  of  the  defendant's  estate  made  under  the  Insolvent 
Act  of  1869.  The  defendant,  on  the  other  hand,  offered  to  show 
that,  previous  to  his  assignment  in  Insolvency,  the  defendant 
had  mortgaged  the  land  in  question  to  one  Breau,  who,  after 
assignment,  made  the  defendant  his  tenant,  giving  him  the  right 
to  hold  the  property  for  the  benefit  of  his  wife  and  family.  The 
learned  Judge  was  of  opinion  that  the  defendant  was  precluded 
by  the  1  Rev.  Stat.,c.  112,  sec.  17,  from  setting  up  the  title  of  the 
mortgagee,  and  refused  to  receive  the  evidence.  The  defendant 
also  contended  that  to  the  extent  of  $G00  the  property  was  ex- 
empt from  the  operation  of  the  Insolvent  law,  by  viiiiue  of 
the  Act  relating  to  Homesteads.  His  Honor  directed  a  verdict 
for  the  plaintiff,  at  the  same  time  reserving  leave  to  the  defend- 
ant to  move  to  enter  a  nonsuit  or  verdict  for  the  defendant.  At 
a  previous  term  of  the  Court  D,  L,  Hanington  obtained  a  rule 
nisi, 

Feb.  17.  Wvi, ,  /.  Gilbert  shewed  cause,  and  contended,  first, 
that  even  if  the  defendant  could  set  up  a  tenancy  under  the 
mortgagee,  yet  as  ho  had  not  obtained  his  discharge  under  the 
Insolvent  Act,  all  his  interest  in  the  property,  though  acquired 
subsequent  to  the  assignment,  passed  to  the  assignee :  Insolvent 
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Act  of  1869,  sec.  10.  Secondly,  that  the  Homestead  Act  could 
not  be  made  to  apply  to  Insolvents,  because  it  contained  no 
machinery  for  working  it  out  in  such  cases.     In  re  Potter} 

D,  L.  Hanington,  contra,  the  defendant  being  a  tenant  of  the 
mortgagee  could  set  up  his  landlord's  title  :  he  was  an  "  assign  " 
under  the  meaning  of  the  17th  section.    See  Doe  v.  Simpson.^ 

The  lessor  of  the  plaintiff  could  not  now  raise  the  objection 
that  the  defendant's  interest  in  the  land  vested  in  the  assignee, 
because  the  point  was  not  taken  on  the  trial.  Besides,  as  the 
defendant  held  the  land  simply  as  trustee  for  his  wife  and 
family,  his  interest  did  not  pass  to  the  assignee. 

Cur,  Adv.  Vvlt 

The  judgment  of  the  Court  was  now  delivered  by 

Allen,  C.  J.   We  think  there  should  be  a  new  trial  in  this  case. 

When  the  mortgage  from  the  defendant  to  Breau,  and  the 
evidence  of  the  tenancy  between  Breau  and  the  defendant  were 
offered  in  evidence,  no  objection  was  made  by  the  plaintiff's 
counsel  that  the  defendant's  interest  under  the  lease  would  vest 
in  the  assignee  under  the  10th  section  of  the  Insolvent  Act  of 
1809.  Had  such  an  objection  been  then  made,  it  may  be  that 
the  defendant  could  have  shewn  that  his  interest  under  the 
lease  was  such  as  would  not  vest  in  the  assignee ;  but  at  all 
events  until  the  evidence  of  the  tenancy  was  given,  we  do  not 
see  how  the  objection  now  made  by  the  plaintiffs  counsel  could 
well  have  been  taken,  consequently,  the  defendant  should  have 
been  allowed  to  give  the  evidence. 

It  is  unnecessary  to  determine  whether  the  provisions  of  the 
Homestead  Act  (31  Vic,  c.  25,)  will  apply  to  this  case ;  though, 
at  present,,  our  opinion  is  that  the  Act  does  not  apply. 

Rvie  absolute. 


1877 
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V. 
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Attachinent — Affidavit  for — StctietnerU  of  aiime  of  action — Particulars 
—  Whether  defective  afiidnvit  can  he  cured  hy. 

Where  an  affidavit  for  an  atUcbment  under  Die  Act  37  Vic ,  c.  7,  stated  that 
defendant  was  indebted  to  plaintiff  in  a  cenain  sum  upon  a  contmct  bear- 
ing date,  &o.|  whereby  plaintiff  agreed  to  repair  a  building  for  defendant;  and 
/or  extra  toork  upon  the  taid  building^  it  was  held  that  the  affidavit  was  defective 
in  not  Rtating  that  the  extra  work  was  done  at  defendant's  request ;  and,  as 
it  did  tiot  appear  how  much  was  claimed  under  the  coktract,  and  how  much 
for  the  extra  work,  the  attachment  was  set  aside. 

The  Court  will  not  refer  to  the  particulars  to  help  out  a  defective  affidavit  for 
attachment. 

Motion  to  set  aside  an  oixler  of  Weldon,  J.,  made  at  Cham- 
bers, The  facts  necessary  to  be  stated  will  be  found  in  the 
judgment  of  the  Court. 

Oct.  16.  Lugrin  was  hoard  on  behalf  of  the  plaintiff,  and 
Blair  for  the  defendant. 

Car.  Adv.  Vidt. 

Tlie  judgment  of  the  Couit  was  now  delivered  by 

Allen,  C.  J.  Mr.  Justice  Weldon,  on  the  7th  August  last, 
made  an  order  under  37  Vic,  c.  7,  sec.  4.  for  an  attachment  to 
issue  against  the  defendant's  property  for  SI  181 ;  and,  subse- 
quently, on  the  application  of  the  defendant,  and  after  hearing 
affidavits  read  on  her  behalf,  and  counsel  for  both  parties,  he 
rescinded  that  order.  This  is  a  motion  made  to  set  aside  the 
order  of  the  leaiTied  Judge,  rescinding  his  former  one.  We  are 
of  opiilion  he  was  right  in  rescinding  the  order  for  the  attach- 
ment, and  that  this  motion  must  be  dismissed. 

Amongst  other  gi'ounds  taken  before  the  learned  Judge  on 
the  application  to  rescind,  it  was  urged  that  the  affidavit,  upon 
which  the  order  for  attachment  was  made,  did  not  set  forth  a 
sufficient  cause  of  action.  The  cause  of  action  set  out  in  it  was. 
as  follows :  "  I,  Alexander  Mitchell,  of,  etc,  make  oath  and  say, 
"  that  the  defendant  is  indebted  to  me  in  the  sum  of  $1181 
"  upon  a  certain  contract  bearing  date  the  28th  day  of  April, 
"  1874,  whereby  I  agreed  with  the  defendant  to  repair  a  certain 
"  brick  building  for  her,  and  for  extra  work  upon  the  said 
"  building.  This  action  is  brought  to  recover  the  said  amount 
*'  so  due  upon  the  said  contract,  and  for  the  said  work  and  labor." 

A  portion  of  the  amount  (we  are  not  told  how  much)  is  for 
extra  work.     Independently  of  the  express  agieement,  the  law 
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will  noi  imply  a  {M-omise  by  the  defendant  to  pay  for  work  done 
for  her,  unless  it  has  been  done  at  her  request,  or  she  has  ac- 
cepted the  benefit  of  it :  Bei'doc  v.  Sjnttle,^  And  the  affidavit 
is  bad  for  want  of  a  statement  that  the  work  was  done  at  Iier 
reqvimt :  Dvbmford  v.  MeB&iter  ;*  Pitt  v.  Nexv!^  We  have  no 
right  to  refer  to  the  particulars  to  help  out  the  defective  affi- 
davit; and,  it  not.  appearing  on  the  face  of  the  affidavit  what 
portion  of  ttie  indebtedness  was  for  extra  work,  this  objection 
goes  to  the  whole  rf  it. 

It  is  unnecessary  to  allude  to  the  other  objections  taken  to  the 
order  for  the  attachment.  One  of  them,  at  all  events,  would  be 
fatal,  as  we  decided  last  term  in  the  case  of  Davidson  v.  (fCon- 
7iell.^  The  objections  to  the  affidavit  on  which  the  order  was 
gi-anted,  cannot  be  got  over,  and  the  learnfed  Judge  was  right  in 
rescinding  it.     The  motion  must  be  dismissed. 

Motion.  dtfimiHsed. 


RITCHIE,  KT  AL.  u.  SHERIFF. 

BilU  of  iSale — Filing  o/—'Whet/4er  Act  applies  to  hUU  of  wt/c  vutde  f)€' 
tween  its  passage  and  time  of  comitnj  intx)  force, 

Thti  Act  37  Vicl.,  c.  14,  which  required  the  filing  of  Bills  of  Sale  made  after  tho 
passing  of  the  Act,  did  not  come  into  force  until  the  Ist  October,  1874,  though 
it  was  passed  on  ^%  8th  April  preceding.  Held^  That  after  it  came  into  force, 
its  proTisions  then  applied  to  all  Bills  of  Sale  made  after  the  8th  April. 

Appeal  from  the  Noi-thumlmrland  (Jounty  Court.  The  plain- 
tiffs claimed,  under  a  bill  of  sale,  pi-operty  which  had  been 
seized  by  the  defendant  as  Sheriff,  under  an  execution  against 
the  vendor.  The  bill  of  sale  was  made  between  the  8th  April 
(the  date  of  passage  of  the  Bills  of  Sale  Act,  .S7  Vic,  c.  14)  and 
the  day  fixed  for  its  coming  into  force.  The  learned  Judge  of 
the  Court  below  was  of  opinion  that  the  Act  only  applied  to 
bills  of  sale  made  after  it  came  into  force,  and  directed  a  ver- 
dict for  the  plaintiff,  reserving  leave,  however,  to  the  defendant 
to  move  to  enter  a  non-suit.  The  defendant  moved  accordingly 
at  Chambers,  and  the  motion  being  i-efused,  he  now  appealed. 

Feb.  20.  W,  Pugsley  argued  the  case  for  the  appellant,  and 
E,  L.  Wetmore  for  the  Respondent. 

The  Respondent's  counsel  cited  7  Biic,  Ah  v.  J/JS,  Statute  c. ; 
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Witbounie  v.  Evans  /    Divar,  Stat  650 ;   Bex  v.  JiLstices  of 
Middlesex;'^  Peterson  v.  Harding,^ 

Cur.  Adv.  VuU. 

The  judgment  of  the  Court  was  now  delivered  by 

Allen,  C.  J.  The  question  in  this  case  is,  whether  a  bill  of 
sale  of  personal  chattels  made  after  the  passing  of  the  Act  37 
Vict.,  c.  14,  and  before  the  day  fixed  for  its  coming  into  foixje, 
requires  to  be  registered.  The  Act  was  passed  on  the  8th  April, 
1874,  and  came  into  operation  on  the  1st  October  following. 

The  first  section  of  the  Act  declares,  that  "  Every  bill  of  sale 
"  of  personal  chattels  made  after  the  passing  of  this  Act,  *  *  * 
"  shall  be  filed  with  the  Registrar  of  Deeds  and  Wills  of  the 
"  County  or  District  where  the  maker  resides ;  otlierwise  such 
"  bill  of  sale,  as  against  subsequent  purchasei*s,  the 
"assignee  of  the  grantor  under  the  Insolvent,  Abscond- 
"  ing  or  Absent  Debtors*  Acts  respectively,  or  for  the 
"  general  benefit  of  his  creditoi-s,  or  as  against  the  execution 
"  creditors,  or  Sheriffs  and  constables,  and  other  persons  Icvy- 
"  ing  on,  or  seizing  the  property  comprised  therein  under  pro- 
"  cess  of  law,  shall  only  take  effect  from  the  time  of  filing 
"  thereof." 

The  ninth  section  enacts,  that  the  Act  "  shall  come  in  force 
"  upon  the  first  day  of  October  next  (1874)  and  not  sooner." 

It  was  contended  that  the  Act  must  be  read  and  treated 
as  if  it  had  no  existence  till  the  1st  day  of  October,  1874, 
and  therefore  that  the  words  of  the  first  section — "  after  the 
passing  of  this  act" — must  be  construed  to  mean,  after  the  com- 
ing into  force  of  the  Act. 

While  fully  admitting  that,  ordinarily,  an  Act  of  the  Legis- 
lature must  be  treated  as  if  it  did  not  exist  until  the  time  fixed 
for  its  coming  into  operation  ;  that  mle  must  give  way  whiere 
there  is  a  clearly  expressed  intention  that  the  Act  shall  operate 
for  certain  purposes  from  the  time  of  its  passing.  What  we 
have  therefore  to  determine  in  this  case,  is  whether  the  lan- 
guage of  the  first  section  of  this  Act  clearly  shews  that  sucli 
was  the  intention  of  the  Legislature.  The  distinction  between 
the  time  of  the  passing  of  an  Act,  and  the  time  of  its  commenc- 
ing to  operate,  where  they  arc  not  contempomneous,  ds  well 
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known ;  and  both  arc  clearly  refeiTcd  to  in  the  first  and  ninth 
sections,  respectively,  of  this  Act. 

Tliere  are  certainly  some  expressions  in  the  case  of  Peterson 
V.  Harding^  whiqh  support  the  construction  contended  for  here, 
that  the  ''  passing"  of  an  Act  means  the  time  of  its  coming  into 
operation,  and  that  it  cannot  be  looked  at  for  any  purpose  until 
that  time.  But  it  was  not  necessary  for  the  decision  of  that 
case  to  determine  the  point,  and  therefore  we  cannot  think  we 
are  bound  by  it,  if  in  our  opinion  the  language  of  the  Act  under 
consideration  clearly  shews  that  the  intention  of  the  Legislature 
was  that  it  should  apply  to  bills  of  sale  made  before  the  1st 
October. 

The  case  of  Smith  v.  Burke*  was  also  relied  on  by  the  plain- 
tiffs' counsel.  But  we  think  that  case  does  not  apply.  The 
question  there  was  whether  the  Attachment  Act  37  Vict,  c.  7, 
was  to  have  an  ex  post  facto  operation,  and  be  made  applicable 
to  contracts  entered  into  before  the  Act  passed.  Here  we  are 
to  consider  whether  the  Act  applies  to  a  bill  of  sale  made  after 
the  Act  passed,  but  before  it  csime  into  operation.  We  think 
the  words — "  made  after  the  passing  of  this  Act" — should  re- 
ceive their  ordinary  and  natural  construction ;  and  that  we 
should  not  be  .carrying  out  the  intention  of  the  Legislature  if 
we  construe  them  to  mean  "  after  the  Act  comes  in  force." 

Admitting  that  the  Act  did  not  speak  till  the  1st  October,  it 
then  said  that  all  bills  of  sale  made  after  the  8th  April,  and  not 
regi.stered  after  the  Act  came  in  force,  should  be  void  as  against 
subsequent  purchasers,  judgment  creditors,  etc.  We  think  this 
is  the  plain  meaning  of  the  Act,  and  we  can  see  neither  ab- 
surdity or  inconvenience  in  such  a  construction. 

We  thereupon  think  the  appeal  should  be  allowed,  with  costs, 
and  the  cause  remitted  to  the  County  Court,  in  order  that  a 
nonsuit  may  be  entered,  as  agreed  at  the  trial. 

Appeal  allowed  with  costs. 
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New  trial — Evidence — Excessive  damages — Usiny  affiduvits  made 

without  prejudi<ie. 

An  affidavit  of  the  defendant,  Sheriff  of  Westmoriand,  which  had  been  used  on 
an  application  for  an  attachment  against  an  attorney  of  this  court  for  aiding 
in  an  eficape,  which  applid^tion  was  made  by  the  plaiittiffiB'  attorney  free  of 
chargCi  and  without  prejudice  to  either  party,  was  used  on  the  trial  of  an 
action  against  the  Sheriff  fbr  escape. 

Held,  That  this  waq  not  ground  for  a  new  trial,  but  the  propriety  of  using  them 
was  questioned. 

A  paper  written  by  a  defendant  undtr  arrest,  in  the  presence  of  the  Deputy 
&eriff  who  made  the  arrest,  the  contents  of  which  Uie  Deputy  may  be  pre- 
sumed to  have  known,  and  by  the  Deputy  forwarded  to  the  prisoner's  attor- 
ney, was  held  (per  Fishul  and  Witmorb,  JJ.,  Dutf,  J.,  dittentiente^)  to  have 
been  properly  received  in  evidence  in  an  action  against  the  defendant,  Sheriff. 

Thifi  was  an  action  against  the  defendant,  Sheriff  of  West- 
morland, for  an  escape,  tried  before  Mr.  Justice  Fisher  at  the 
Circuit  Court,  for  the  City  and  County  of  St.  John,  in  August, 
1875.     The  facts  are  fully  set  out  in  the  judgments  delivered. 

Weldon,  Q.  C,  in  Michaelmas  Term,  1875,  obtained  a  rule 
nisi  for  a  new  trial  on  the  gi'ounds,  1st.,  of  the  impix>per  admis- 
sion of  evidence,  and,  2nd,  of  excessive  damages.  Palnier,  Q.  C, 
in  a  former  term  shewed  cause,  and  Weldon,  Q,  C,  was  heard  in 
support  of  the  rule. 

CtLj',  Adv,  Vult 

The  following  judgments  were  now  delivered : 
Duff,  J.  This  was  an  action  brought  against  the  defendant 
as  Sheriff  of  the  County  of  Westmorland,  for  an  escape  of  one 
A.  T.  Smith  from  custody  under  a  Ca,  Sa,  On  the  trial  before 
Mr.  Justice  Fisher,  at  the  Circuit  Court  for  the  City  and 
County  of  Si  John,  in  August,  1875,  the  following  piece  of 
paper  was  put  in  evidence  by  the  plaintiff,  subject  to  an  objec- 
tion by  the  defendant's  counsel : 
"  James  A.  James, — 

"  Mr.  Gilbert  has  aii^ested  me.  \ou  and  he  come  up 
*•  to  Mr.  John  Wilbur's  and  we  will  an-ange."  It  was  proved  to 
be  in  Smith's  handwriting,  and  it  was  put  in  evidence  iubject 
to  the  objection  of  the  defendant  s  counsel.  It  was  offered  in 
evidence  by  Mr.  Palrner  for  the  pui-pose  of  shewing  that,  whilst 
under  anest,  and  immediately  before  his  escape.  Smith  was 
negotiating  for  a  settlement  of  the  debt ;  and  with  the  view,  as 
subsequently  appeared,  of  influencing  the  minds  of  the  jury  as 
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t6  the  amount  of  damages.  In  the  course  of  the  cause,  but  after 
it  liad  been  received  in  evidence,  it  appeared  that  a  man  in  the 
employment  of  the  Deputy  Sheriff  had  taken  this  paper  to 
James,  and  on  the  argument  it  was  sought  to  treat  it  as  a 
declaration  of  the  Deputy  Sheriff,  whilst  he  had  Smith  in  his 
custody  und^  the  Ca.  /Sa.,  and  is  therefore  evidence  against  the 
defendant ;  in  support  of  which  doctrine  NorOi  v.  MUes^  and 
JoAxhs  V.  Hyi/m/phrey^  were  cited.  In  my  opinion  this  was  not 
a  declaration  of  the  Deputy  Sheriff  whilst  in  the  discharge  of 
his  duty  imder  the  Ca,  Sa.  It  was  simply  a  statement  made  by 
Smith  to  Jttmes,  which  the  Deputy  Sheriff  could  not,  without 
diseourtesy,  refuse  to  forward ;  but  whidi  was  in  no  way  sanc- 
tioned or  adopted  by  him,  and  which  it  would  be  out  of  the 
qoeertion  to  hold  the  Sheriff  responsible  for.  - 1  think  that  it 
ought  not  to  have  been  received  in  evidence ;  and  that  there- 
fore the  rule  should  be  made  absolute  for  a  new  trial. 

It  is  unnecessary  for  me,  in  the  view  which  I  have  taken  of 
this  piece  of  evidence,  to  express  any  opinion  upon  the  other 
points. 

Wethore,  J.  This  is  an  action  against  the  defendant.  Sheriff 
of  the  County  of  Westmorland,  to  recover  damages  for  the  al- 
leged escape  of  one  Albert  T.  Smith,  who  was  under  arrest  by 
virtue  of  writ  of  Cap.  ad.  Satis,  at  the  plaintifis'  suit. 

The  arrest  of  Smith  was  made  by  one  Wilbur,  the  regularly 
appointed  Deputy  of  the  defendant. 

A  rule  Tim  was  gruited  upon  the  grounds  of  improper  recep- 
tion of  evidence  and  excessive  damages. 

An  alleged  portion  of  improper  evidence  was  an  affidavit  of 
the  defendant  that  had  been  used  before  the  Court  on  an  appli- 
cation against  James  A.  James,  Esq.,  an  attorney  of  this  Court, 
for  an  attachment  by  reason  of  his  aiding  in  the  escape  of  Smith 
from  the  same  arrest,  for  which  this  action  is  brought.  It  was 
alleged  that  these  affidavits  were  prepared  and  were  to  be  used 
on  the  application  against  James  without  prejudice  to  either 
party.  It  was  proved  on  the  trial  that  Mr.  Qilbertj  attorney  for 
plaintiff,  made  the  application  to  the  Court,  on  behalf  of  the  de- 
fendant, against  James,  without  charge,  but  any  matters  in 
these  proceedings  were  not  to  affect  the  plaintiffs'  rights  between 
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the  plaintifls  and  the  defendant:  even  if  Mr.  Gilbert  had  any 
right  to  make  such  an  arrangement  as  was  thought  to  be  estab- 
lished I  do  not  see  from .  the  evidence  on  both  sides  anything 
in  this  particular  to  prevent  an  aifida\dt,  detailing  certain  facts 
duly  signed  and  attested  to  by  the  defendant,  and  filed  in  the 
Court  as  a  public  document  from  being  receivable  as  evidence 
of  the  facts  therein  set  forth. 

Another  ground  was  the  reception  of  a  paper  written  by  Smith, 
as  follows: 

"  James  A.  James, — 

"  Mr.  Oilbert  has  aiTcsted  me ;  you  and  he 
"  come  up  to  John  Wilbur's,  and  we  will  arrange."  Smith's 
name  was  to  the  paper  or  written  across  it.  Wilbur,  the  de- 
fendants' deputy,  after  arresting  Smith,  took  him  to  his,  Wil- 
bur s  residence,  which  was  away  from  the  gaol  and  towards 
Smith's  home.  While  at  Wilbur's,  Smith  wanted  Wilbur  to 
send  for  Mr.  James  and  Mr.  Gilbert,  plaintiffs'  attorney. 
Smith  wrote  the  paper  in  Wilbur's  house  in  Wilbur's  pi-esence, 
and  without  doubt  he  knew  of  its  contents,  and  he,  Wilbur,  for- 
warded it  to  Mr.  James  and  Mr.  Gilbert  by  his,  Wilbur's,  own 
man,  and  after  the  arrival  of  James  at  Wilbur's,  and  while  he 
was  there  Smith  actually  escaped  from  Wilbur's  custody. 

I  do  not  see  of  what  importance  the  paper  really  was,  but  if 
it  were  of  any  moment  it  could  not  have  been  properly  rejected; 
the  Sheriff,  I  think,  had  to  take  the  responsibility  of  all  the  acts 
of  his  deputy,  done  in  the  execution  of  the  process.  Wilbur's 
taking  Smith  to  his  (Wilbur's)  own  house,  away  from  the  gaol, 
was  evidence  of  an  escape;  his  keeping  him  in  his  own  house 
while  he,  Smith,  should  send  for  Mr.  James  and  Mr.  Gilbert 
was  also  evidence  of  escape;  also,  the  purpose  for  which  he  kept 
him  there,  and  it  appears  to  me  a  paper,  such  as  the  present  one 
wiitten  by  Smith,  the  contents  of  which  the  deputy  must  be 
taken  to  have  been  fully  aware  of,  actually  forwarded  by  the 
deputy  was  so  connected  with  both  the  arrest  and  escape  as  to  have 
l)een  admissible:  indeed,  I  think,  imder  all  the  circumstances, 
the  paper  would  have  been  admissible  whether  Wilbur  knew 
its  contents  or  not.  See  North  vs.  Miles  et  al,  ex-Sheriff  of  Mid- 
dlesex}  case  for  false  return  of  non  est  inventuH  to  a  onemie  pi-o- 
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cess  —where  evidence  of  one  Leach,  who  appeared  to  have 
been  accustomed  to  execute  writs  for  the  Sheriff,  though  not 
proved  to  be  a  bound  bailiff,  was  objected  to,  it  was  sought  to 
show  that  Leach,  by  his  own  acknowledgement,  might  have  ar- 
rested the  defendant,  it  was  proponed  to  ask  the  plaintiffs'  at- 
torney what  Leach  liad  said  to  him  when  he  enquired  why  the 
writ  was  not  executed.  Lord  Ellkn borough  iiiled  the  bailiff  s 
general  conversation  ceitainly  was  not  evidence  against  the  Sher- 
iff, but  what  he  said  on  this  occasion,  when  i-einonstrated  with  by 
the  plaintiffs*  attorney,  must  be  considered  as  part  of  his  cict, 
toucliing  the  execution  of  tlie  writ  for  which  the  defendants 
are  I'esponsible.  Wliere  a  thing  is  cariied  on  by  one  as  a  qwusi 
principal,  what  he  says  in  the  coui'se  of  the  transaction  has 
been  held  on  great  oonsidemtion  to  be  evidence  against  those 
he  i-epresents.  The  vritness  then  stated  that  Leach  had  de- 
clared he  dai^ed  not  execute  tlie  writ,  as  the  defendant  named 
in  the  writ  had  threatened  he  would  suspend  any  officer  who 
had  the  audacity  to  anest  him,  but  that  if  he  had  an  indemnity 
from  one  of  the  Sheriffs  he  would  take  him  to-morrow.  The 
plaintiff  had  a  veixlict  for  the  full  amount,  for  which  the  de- 
fendant, in  the  original  writ,  ought  to  have  been  held  to  bail. 

This  case  I  think  is  ample  authority  for  the  admission  of  the 
paper  to  show  that  at  the  time  the  defendant  was  pemiitted  to 
escape  he  was,  with  the  aid  of  the  deputy,  negotiating  to  ar- 
range the  debt.  It  umst  be  considered  as  part  of  the  deputy's 
act,  touching  the  execution  of  the  writ  for  which  the  Sheriff  is 
responsible,  as  in  the  case  cited;  in  fact.  Smith's  being  at  Wil- 
bur's, and  acting  through  Wilbur,  that  is  through  Wilbur  for- 
warding the  paper  with  a  view  of  arranging  the  debt  named  in 
the  execution  (which  undoubtedly  was  what  he  purposed  ar- 
langing)  was  evidence,  qunnhtru  valeaf,  of  his  l)eing  in  custody, 
and  of  his  arrest  under  the  writ. 

It  was  further  urged  that  at  the  time  the  paper  was  admitted 
in  evidence,  it  was  inadmissible.  I  cannot  see  why  a  new  trial 
should  be  gi-anted  if  the  paper  was  established  as  proper  evi- 
dence in  a  subsequent  part  of  the  case,  even  though  it  may  not 
have  been  admissible  when  received  (which  I  think  it  was),  the 
position  of  the  parties  not  having  been  impaired  thereby,  which 

I  clo  not  undewtan^l  U)  have  l>een  suggested  in  the  present  case. 
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Again  it  was  ai^ed  that  the  paper  was  used  by  the  plaintiffs' 
counsel,  in  going  to  the  jury  to  increase  damages ;  the  defendant 
contends  it  was  urged  before  the  jury  that  unless  Smith  had 
wherewith  to  satisfy  the  execution,  he  would  not  have  taken 
steps  to  have  the  matter  arranged,  in  other  words,  that  endeavor- 
ing to  arrange  the  matter  implied  an  ability  to  do  so. 

Assuming  such  was  the  case,  and  such  a  use  of  the  paper  was 
improper,  and  that  the  jury,  by  possibility,  might  have  been  in- 
fluenced by  such  an  argument,  if  there  is  anything  in  the  ob- 
jection, I  think  the  defendants'  counsel  should,  if  he  feared 
such  a  result,  have  called  the  attention  of  the  learned  judge  to 
it  on  the  trial,  so  that  he  might  have  dii-ected  the  jury  specifi- 
cally upon  the  point,  if  he  thought  the  defendants'  position 
tenable,  or  even  supposing  the  judge  should  have  done  so  with- 
out his  attention  being  called  to  the  matter,  his  not  doing  so 
would  only  amount  to  a  non-direction,  which,  in  law,  is  a  mis- 
direction, and  the  rule  nisi  was  not  granted  on  the  ground  of 
mis-direction  ;  in  fact,  the  court  refused  to  grant  the  rule  for  mis- 
direction, under  the  authority  of  McCrae  v.  Clarke}  I  think 
the  defendant  is  not  entitled  to  disturb  the  verdict  on  the  ground 
of  excessive  damages. 

The  rule  nisi  for  a  new  trial,  I  think,  should  be  discharged. 

Fisher  J.  I  agree  with  my  brother  Wetmore  that  the  rule 
for  a  new  trial  should  be  discharged,  and  as  the  case  was  tried 
before  me  I  will  add  a  few  words  to  what  he  has  stated.  With 
legard  to  the  affidavits  that  were  used  on  the  application  for  an 
attachment  against  James,  I  may  observe  that  had  I  been  in 
Mr.  Gilbert's  position  I  would  not  have  used  them  on  the  trial. 
The  use  of  them  was  unnecessary  as  all  the  facts,  requisite  to 
make  out  the  plaintiffs'  case,  were  established  by  other  evidence. 

As  to  the  objection  to  the  paper  written  by  Smith,  and  sent 
to  James,  it  was  written,  in  part,  in  the  presence  of  Wilbur,  the 
deputy  who  had  him  in  custody,  and  Wilbur  sent  it  by  Kinder, 
his  own  man,  to  James  and  Gilbert.  If  the  declamtion  of  the 
deputy  was  receivable  in  evidence  against  the  Sheriff,  under 
such  circumstances  as  are  set  out  in  North  vs.  Miles^  and  Jacob 
vs.  Humphreys,^  I  cannot  see  any  reason  for  the  rejection  of  this 
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paper,  written  in  the  presence  of  the  deputy,  and  acted  upon 
by  him. 

It  is  said  it  was  commented  upon  by  the  plaintifls*  counsel, 
but  I  do  not  think  the  paper  of  itself  influenced  the  verdict  of 
the  jury,  as  Smith  swore  that  his  object  in  writing  the  paper 
was  that  he  presumed  Gilbert  would  let  him  go  home,  as  he  was 
going  to  make  an  assignment  under  the  Insolvent  Act,  being 
unable  to  pay  the  debt,  and  not  having  any  means  in  the  world. 

I  pointed  out  all  these  facts  to  the  jury,  and  I  discussed  every 
proposition  that  the  plaintiffs'  counsel  put  forward  as  bearing 
upon  the  question  of  damages. 

Smith  went  to  Richibucto,  and  made  an  assignment,  and  was 
dischai^ged  from  the  Sherifi^s  custody  at  the  suit  of  Herbert 
Irvine.  He  was  retaken  by  the  Sheriff  of  Westmorland  just 
before  the  return  of  the  execution  in  October,  and  was  discharged 
by  Judge  Botsford.  The  proceedings  in  insolvency  were  all 
put  in  evidence,  and  Mr.  Bliss,  the  assignee,  called  as  a  witness. 
The  plaintiffs'  counsel,  in  his  address  to  the  jury,  argued  that 
these  proceedings  were  all  improperly  received.  I  told  the  jury 
that  even  if  they  were  not  evidence  there  was  still  the  fact  tliat 
Smith  appeared  at  the  time  to  be  hopelessly  insolvent.  It  ap- 
peared that  he  had  carried  on  a  large  business  at  Richibucto, 
and  he  stated  that  before  the  assignment  he  had  conveyed  to 
Messrs.  Berton  all  the  property  he  had,  and  that  the  money  he  had 
with  him  at  the  time  of  the  aiTest  was  Messrs.  Berton's.  He  ad- 
mitted that  he  had  with  him,  when  arrested,  the  gold  watch  he 
wore  at  the  trial,  and  which  had  cost  him  £25  sterling,  and  that 
on  the  day  of  the  arrest  he  had  $25  in  his  pocket,  which  he  was 
taking  up  for  the.  men.  I  commented  upon  this,  and  read  the 
case  of  McCrae  vs.  Clark^  distinctly  charging,  as  in*  that  case, 
that  they  must  estimate  the  damages  by  the  value  of  the  chance 
that  the  debt,  or  any  part  of  it,  would  have  been  extracted  by 
Smith's  remaining  in  custody. 

I  would  not,  myself,  have  given  so  much  damages,  but  as  they 
have  been  found  by  the  jury,  and  they  were  competent  to  judge^ 
I  am  not  disposed  to  interfere  with  the  verdict.     The  rule  for  a 
new  trial  mast  be  dischai^ed. 
Allen  C.  J.,  and  Weldon  J,  took  no  part. 

Rule  discharged. 
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isn  MrLEOD,  Assignee  of  John  C.  Brown,  v,  WRIGHT  — 

Feb,  WRIGHT,  Appellant,  r,  McLEOD,  Respondent. 

[Eqi'tty  Appeal.] 

JiiaolvPiit  Act  of  1869 — Conte^npUUion  of  InAolvencjf — Uvjttst  prefer- 
ence— Security  ffiven  in  jmrtnuince  offtremous  jn-omise — Pressure — 
Vohtnt4iry  cau/veT/OHces — CoiUnicU  wfiereln/  creditors  are  de- 
fefitetl  made  ml^i  parti/  kiiowluy  iiisolven^jf  of  the  person 
emitracthuj — Constmctlon   of  acts — T  Itra   f^ires — 
Practice — Letters  referred  fo  in  nvsirer  vsed 

on  Iiearing, 

In  1869  W.  agreed  to  m%k«  ca«h  advanceK  from  time  to  time  to  B.,  and  B.  prom- 
ised to  give  W.  security  on  bis  property  when  W.  sbould  require  it.  W.  made 
cash  advances  to  a  large  araomit.  In  August,  1872|  B.  being  hopelessly  in 
volved  by  reason  of  giving  accommodation  notes  and  otherwise,  W.,  by  his 
agent  T.,  after  very  considerable  urging,  ol)tained  security  for  W,  upon  almost 
the  entire  property  of  B.  It  did  not  appear  that  W.  knew  the  exact  state  of 
B  's  afiairSyOr  the  full  amount  of  B/s  indebtedness,  but  a  mfyority  of  the 
Court  were  of  the  opinion  that  W.  must  be  considered  to  have  known  that 
B's  affairs  were  desperate.  B.  gave  W.  a  certificate  of  sale  of  the  ship  Oneaia 
on  the  17th  day  of  Angust,  1872.  W.  sold  to  himself,  at  what  was  ad- 
mitted to  be  a  fafar  price  ^  the  ship,  on  the  4th  Sept.  following .  B .  confirmed 
the  sale  on  the  20th  Sept.  following.  B.  mado  an  assignment  for  the  benefit 
of  his  creditors  in  November  of  the  same  year,  and  iiis  assignee  filed  a  Bill  to 
recover  back  the  property  bo  transferred  to  W. 

ffeldf  (by  Allkn,  C.  J.  and  Wildon,  J.,  Wetmobk,  J.,  dUsenUenie,)  that  tlie  trans- 
fer uom  B.  to  W.  was  an  unjust  preference,  made  in  contemplation  of  insol- 
vency, and  therefore  void  under  the  89th  section  of  the  Insolvent  Act  of  1889. 

Allbn,  0.  J.  was  of  opinion  that  the  case  was  also  within  the  provisions  of  tlie 
latter  part  ot  the  86th  section  of  the  said  Act.  Wktmobe,  J.  was  of  opinion 
that  the  case  was  not  within  the  provisions  of  the  86th  section. 

Held^  (by  Allen,  C.  J.  and  Wkldon,  J.,  Wktmork,  J.,  ditsentientef)  that  neither 
the  prevlons  promise  of  B.  to  give  security,  nor  the  pressure  brought  to  bear 
on  him  by  T.,  (W.'s  agent)  made  the  transfer  good. 

Held,  The  transfer  was  not  protected  by  the  Slst  section  of  the  Merchant  Ship  • 
log  Act  of  1854. 

An  Act  of  the  Parliament  of  Canada  must  ba  conitrued  according  to  its  terms, 
and  not  by  the  provision  of  English  Acts,  though  in  many  respects  similar. 

The  words  in  tlie  89th  section  of  the  Insolvent  Act  of  1869,  ^*  in  contemplation 
of  insolvency,''  are  to  be  coostmed  by  the  quo  animo  of  the  grantor. 

The  words  *'  nnjust  preference"  in  the  same  section  are  equivalent  to  the  words 
^'frandnlent  preference"  in  the  Bnglish  Bankrupt  Act  of  1869:  by  Wbldox, 
J.  The  word  "  unjust"  should  be  constaned  in  its  natural  sense,  and  an  **  un- 
just preference"  is  one  that  prevents  an  equal  distribution  of  the  insolvent's 
property  among  all  his  creditors. 
*  By  WiTicoBX,  J.  The  69th  section  of  the  Insolvent  Act  186D  is  uUra  vires  so 
far  as  it  operates  upon  property  lawfully  acquired  by  persons  not  insolvents. 

Where  certain  letters  were  referred  to  in  defendant's  answer,  the  Judge  in  Equity 
required  the  defendant  to  fnoduco  them  for  the  plaintifiPs  inspection,  and  cer- 
tain of  them  were  put  in  evidence  on  the  hearing,  and  the  Judge  made  use  of 
them  is  arriving  at  his  judgment.  By  Wkldon,  J.,  tiiat  the  ruling  of 
the  Judge  in  Equity  was  correct :  by  Witmoib,  J.,  that  at  least  it  was  no 
ground  for  appeal.  If  the  order  of  the  Judge  in  Equity  was  improperly  made, 
it  should  have  been  appealed  from  at  the  time. 

This  was  an  appeal  from  a  judgment  given  in  the  Supreme 
Court  in  Equity  by  Mr.  Justice  Weldon,  at  the  June  sittings, 
1875. 
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The  facts  of  the  case  are  sufficiently  stated  in  the  foUomng 
judgment  of  the  Court  below  : 

This  is  a  suit  by  the  assignee  of  an  insolvent,  J.  C.  Bi-own,  to 
set  aside  a  transfer  of  the  ship  Oneota,  of  1,046  tons,  register^ 
to  the  said  defendant,  William  Wright,  or  that  he  may  account 
for  her  value,  her  earnings,  or  such  other  relief  as  may  be 
deemed  just;  the  said  transfer  having  been  made  under  circum- 
stances in  direct  violati(Hi  of  '*the  Insolvent  Act  of  1869;'' 
whereby  the  said  defendant  obtained,  or  will  obtain,  an  unjust 
preference  over  the  other  creditors  of  the  insolvent. 

The  facts  of  the  case,  as  they  appeared  in  evidence,  may 
be  summarized  thus:  The  insolvent.  Brown,  carried  on  business 
as  a  merchant  ai^  shipowner  in  the  City  of  Saint  John,  and 
had  done  so  for  a  number  of  years.  His  indebtedness  in  the 
summer  of  1872  was  over  $600,000,  of  which  the  defendant's 
firm  of  W.  &  R.  Wright,  of  Liverpool,  were  creditors  for  nearly 
one-third,  besides  an  indebtedness  to  the  Customs  for  duties  up- 
on goods  which  had  been  removed  by  him  from  the  warehouse, 
withoat  passiilg  entries  or  payment  of  duties,  from  Ist  July  to 
&nd  in  Uie  month  of  September,  1872,  to  the  amount  of  928,000. 

The  pn^rty  which  he  had  was  40-64th  shares  of  the  ship 
Oneota,  a  small  vessel  of  278  tons  called  the  Mcdagay  the  equity 
of  redemption  in  a  warehouse  and  wharf,  and  a  dwelling  house 
and  lot  in  Paddock  street,  the  whole  being  of  the  estimated 
value  of  $100,000,  some  stock  of  merchandize,  estimated  at 
S30,000,  which  by  September  was  very  much  reduced,  and  when 
the  Customs  took  charge  thereof  did  not  realize  $2,000,  and 
other  assets,  consisting  of  debts  owing  to  him,  from  which  $20,000 
would  not  be  realized. 

The  insolvent  had  been  doing  business  with  the  defendant's 
firm  since  1857.  On  the  30th  June,  1872,  he  was  indebted  to 
them  £29,000  stg.,  and  upwards,  which  had  increased  £10,000 
more  to  1st  of  August.  The  insolvent  prcnnising  remittances, 
but  failing  to  forward  them,  the  defendants  communicated  with 
their  agent,  George  Thomas,  in  St.  John,  by  cable,  to  ascertain 
the  state  of  the  insolvent's  affairs.  The  defendants,  on  the  30th 
July,  after  receiving  a  reply,  instructed  their  agent  to  obtain 
some  se<!urity.  The  agent,  in  a  letter  of  the  14th  August,  1872, 
to  defendant,  informs  him  of  the  property  the  insolvent  had. 
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and,  in  his  opinion,  of  the  despeiute  state  of  Brown's  affairs,  and 
that  it  would  not  pay  a  dollar  to  the  pound. 

Thomas  urges  Brown,  on  behalf  of  the  defendant,  to  give  se- 
curity upon  his  pi-operty.  Brown  purchases  the  shares  of  the 
other  owners  of  the  Oneotay  being  24-60th  shares  by  the  trans- 
fer of  the  Malaga  which  gives  him  the  sole  ownership  of  the 
Oneota,  and  the  I7th  day  of  August,  1872,  he  executes  a  certi- 
ficate of  sale  granted  at  the  Custom  House  in  the  form  set  out  in 
Schedule  N.,  to  the  Merchants*  Shipping  Act,  1854,  and  thereby 
authorized  the  defendant  and  his  then  co-partner,  Richard 
Wright,  to  sell  the  ship  within  twelve  months  anywhere  out- 
side the  Dominion  of  Canada,  without  limit  as  to  price.  This 
certificate  was  forwarded  to  the  defendant  by  Mr.  Thomas,  on 
the  same  day  to  Liverpool,  Thomas  writing  the  defendant  that,  in 
his  opinion.  Brown  is  insolvent,  and  ho  will  get  all 
the  tangible  property  in  security  he  possibly  can  for  the  de- 
fendant, for  if  his  (Brown  s)  liability  to  the  defendant  was 
known,  bankruptcy  would  soon  follow  and  all  be  used  up.  The 
other  securities  were  obtained  by  Mr.  Thomas  inr  the  month  of 
September.  Upon  the  certificate  of  sale  reaching  the  defendant 
in  Liverpool,  he  on  4th  day  of  September,  1872,  under  the  pow^ 
contained  in  the  certificate  of  sale,  conveyed  the  vessel  Oneota 
to  hvnisdf,  for  the  consideration  of  £8,000  expressed  therein, 
which  would  be  the  fair  value  of  the  vessel  as  shewn  by  the  evi- 
dence. Brown  on  the  20th  or  21st  September  signs  the  confir- 
mation of  sale,  having  previously  conveyed  all  his  real  estate  to 
the  defendant  So  soon  as  the  transfer  of  the  Oneota,  and  the 
insolvent's  interest  in  a  ship  which  was  then  in  progress  of 
building,  and  his  interest  in  all  his  real  estate  was  registered 
and  known,  Brown's  credit  ended,  his  notes  went  to  protest,  and 
bankruptcy  followed,  ajid  on  the  18th  day  of  November,  1872, 
he  made  an  assignment  under  the  Insolvent  Act  of  1869  to  the 
plaintiff  as  official  assignee. 

The  plaintiff  contends  that  the  transfer  by  the  Insolvent  to 
Wright  was  made  in  contemplation  of  Insolvency — Uiat  the 
knowledge  of  Brown's  state  of  indebtedness  was  known  to  the 
defendant  and  his  agent,  and  the  defendant  thereby  obtained, 
or  would  obtain,  an  unjust  preference  over  his  other  creditors — 
the  whole  was  a  contrivance  to  obtain  a  prefei-ence  of  all  the 


HILARY  TERM,  XL.  VIOT. 


71 


property  which  Brown  had — that  the  sale  by  the  defendant 
under  the  certificate  of  sale  to  himself  was  not  warranted  by  the 
power  in  such  certificate,  and  which  he  well  knew,  and  had  to 
obtain  the  Insolvent's  confirmation  of  such  sale,  when  Brown's 
credit  had  entirely  failed  and  his  notes  gone  to  protest,  which 
made  it  invalid  and  void  under  the  Insolvent  Act  of  1869  with 
respect  to  his  other  creditors.  Defendant  contends  the  transfer 
of  the  Oneoia  relates  back  to  the  l7th  August,  1872,  when  the 
certificate  of  sale  was  given,  that  having  given  the  security, 
under  pressure,  in  good  faith,  without  any  intention  of  going 
into  insolvency,  feeling  confident  he  would  be  enabled  to  get 
through  his  difficulties,  his  credit  at  that  time  being  good,  and 
not  to  defeat  or  delay  his  other  creditors,  and  having  expecta- 
tions he  would  realize  from  Oulton  Brothers,  there  was  no  fraud 
in  fact,  nor  any  intention  to  give  the  defendant  an  unjust  pre- 
ference. 

Two  questions  arise  in  this  case : — First,  Whether  the  trans- 
fer of  the  ship  Oneota  to  the  defendant,  under  the  circumstances 
appearing  in  this  case,  was. void  \mder  the  provisions  of  the  In- 
solvent Act  of  1869,  as  being  done  in  contemplation  of  insol- 
vency, whereby  the  defendant  obtained  an  unjust  preference 
over  the  other  creditors  of  the  insolvent. 

Second,  WheUier  the  sale  of  the  ship  by  the  defendant  to 
hvmsdf  on  the  4th  of  September,  was  invalid  or  voidable — the 
relation  in  which  he  stood  to  the  insolvent  as  trustee  or  agent 
prevented  his  so  transferring. 

The  89ih  section  of  the  Insolvent  Act  of  1869, ''  makes  all 
sales,  deposits,  pledges,  and  transfers  of  property,  real  or  per- 
sonal, by  any  person  in  contemplation  of  insolvency  by  way  of 
security  for  payment  to  any  creditor  *  *  *  whereby  such  credi- 
tor obtains,  or  will  obtain,  an  unjust  preference  over  the  other 
creditors,  such  sale,  deposit,  pledge,  or  payment  shall  be  null  and 
void."  In  the  absence  of  any  decided  cases  upon  this  section  as 
to  the  meaning  of  the  words  "  in  contemplation  of  insolvency," 
and  "  unjust  preference,"  I  shall  endeavor  to  give  the  construc- 
tion which  the  plain  meaning  of  the  words  will  convey.  The 
Elnglish  Bankruptcy  Acts  from  1  James,  cap.  15,  down  to  the 
Bankruptcy  Act  of  1869,  speak  of  fraudulent  grants  or  convey- 
ances to  the  iofvterd  of,  ot4  with  the  intent  of  ffiving  a  creditor 
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preference  over  other  creditore,  and  the  decisions  founded  on 
the  seveml  Acts  are  not  very  uniform — the  facts  in  every  case 
vaiy  more  or  less,  upon  which  different  conclusions  may  be 
drawn.  The  92nd  section  of  the  Bankrupt  Act  of  1869  reads 
thus  :  "  Every  conveyance  or  transfer  of  property,  or  charge 
"  thereon  made,  every  pajrment  made,  every  obligation  incurred, 
"  and  every  judicial  proceeding  taken  or  suffered  by  any  person 
"  unable  to  pay  his  debts,  as  they  become  due,  from  his  own 
"  moneys,  in  favor  of  any  creditor  or  pei'son  in  trust  for  any 
*•  creditor,  virith  a  view  of  giving  such  creditor  a  preference  over 
"  the  other  creditors,  shall,  if  the  person  making,  taking,  pajring 
"  or  suffering  the  same,  become  bankrupt  within  three  months 
''  after  the  date  of  making,  taking,  paying  or  suffering  the  same, 
''  be  deemed  fraudulent  and  void  as  against  the  Trustee  of  the 
''  bankrupt  appointed  under  this  Act ;  but  this  section  shall  not 
"  affect  the  rights  of  a  purchaser,  payee  or  incumbrancer  in  good 
"  faith  and  for  valuable  consideration." 

The  section  in  our  Insolvent  Act  of  18G9  is  somewhat  differ- 
ent and  more  comprehensive,  it  neither  limits  the  time  or  quali- 
ties the  transfer  in  certain  cases.  It  i*eads  thus,  sec.  89  :  "  If 
"  any  sale,  deposit,  pledge  or  transfer  be  made  of  any  property, 
"  real  or  pei-sonal,  by  any  person  in  contemplation  of  insolvency 
"  by  way  of  security  for  payment  to  any  creditor,  or  if  any 
"  property,  real  or  personal,  moveable  or  immoveable,  goods, 
"  effects,  or  valuable  security,  be  given  by  way  of  payment  by 
"  such  pei-son  to  any  ci'editor,  whereby  such  creditor  obtains  or 
"  will  obtain  an  unjust  preference  over  the  other  creditors,  such 
"  sale,  deposit,  pledge,  transfer,  or  payment  shall  be  null  and 
"  void,  and  the  subject  thei^eof  may  be  recovered  back  for  the 
''  benefit  of  the  estate  by  the  assignee  in  any  Couit  of  competent 
"jurisdiction;  and  if  the  same  be  made  within  thirty  days  next 
"  before  the  execution  of  a  deed  of  assignment  or  the  issue  of  a 
"  writ  of  attachment  under  this  Act,  it  shall  be  presumed  to  have 
"  been  so  made  in  contemplation  of  insolvency." 

It  will  be  seen  by  reference  to  these  two  sioctions  that  they 
differ  very  materially — the  92  section  of  the  English  Bankrupt 
Act  describes  what  the  person  making  the  conveyance  should  be 
one  unable  to  pay  his  debts  as  they  become  due,  and  it  should 
be  made  "  with  a  view  of  giving  such  ci-editor  a  preference  over 
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other  creditors/*  if  he  becomes  a  bankrupt  within  three  months 
shall  be  deemed  "  fraudulent  and  void  " —  with  a  "  but  this  sec- 
tion shall  not  effect  the  rights  of  a  purchaser  or  incumbrancer 
in  good  faith  arid  for  vahuible  consideration" 

The  words  of  section  89  of  our  Insolvent  Act  are  "  whereby 
such  creditor  obtains  or  will  obtain  an  unjust  preference  over 
other  creditors,  such  sale,  deposit,  pledge  or  transfer  shall  ba 
null  and  void." 

The  words,  with  a  view  of  giving  suck  creditor  a  preference, 
are  the  same  as  in  the  former  act ;  the  intent  or  design  of  the  in- 
solvent in  making  the  transfer^ — and  as  the  Chief  Judge  in  Bank- 
ruptcy, in  Ex  parte  BlacMmrny  says  of  the  92nd  sec- 
tion the  words  "  in  favor  of  any  creditor  with  a  view  of  giv^ 
ing  such  creditor  a  preference  over  the  other  creditors" — is  the 
very  life  and  essenoe  of  the  ermctment  The  Insolvent  Act  of 
1869  passed  by  the  Dominion  Parliament,  states  that  if  a  per-' 
son  in  contemplation  of  insolvency,  (which  I  take  to  mean  is  one 
who  is  unable  to  paj^  his  debts,  and  who  knows  himself  to  be 
insolvent,  and  that  bankruptcy  will  in  all  human  probability 
follow  from  the  state  of  his  affairs)  makes  a  sale  whereby  a  credi- 
tor obtains  or  wiU  obtain  an  unjust  preference,  such  sale  shall  be 
null  and '  void.  TTvis  requires  no  iTitent  to  be  shewn  on  the  part  of 
the  insolvent,  nor  is  it  necessary  with  what  view  he  made  the 
transfer,  the  fact  of  his  making  such  a  transfer  of  his  property, 
while  in  such  a  state  of  insolvency,  whereby  a  preference  is  or 
may  be  obtained,  renders  the  transfer  invalid.  The  policy,  ob- 
ject, and  intention  of  the  Insolvent  Act  was  to  make  an  equal 
distribution  of  the  Insolvent's  estate  to  and  among  all  his  credi- 
tors, and  he  should  not  be  permitted  to  give  a  preference  to  onfe 
over  another.  The  three  monthii  limitation  in  the  English  Act 
relating  to  bankruptcy  was  not  in  the  former  Acts.  The  time' 
within  which  if  a  party  committed  an  act  of  bankruptcy-^and 
the  question  frequently  arose  what  assignments  and  transfers 
were  acts  of  bankruptcy — a  transfer  would  be  void,  was  formerly 
indefinite;  it  is  now  limited.  The  Insolvent  Act  of  Canada 
makes  nd  limit,  but  the  being  in  a  state  of  insolvency  at  the  time, 
and  that  bankruptcy  or  insolvency  shall  follow  immediately, 
or  within    a   reasonable    time,   whereby    the    creditor    may 
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obtain  an  unjust  preference  over  the  other  creditors.  The 
88tl\  section  of  the  Insolvent  Act  speaks  of  acts  done 
with  intent  frauchilently  to  impede  or  delay.  The  89th 
omits  the  words  intent y  rinpedcy  or  delay.  The  Parliament  hatl 
doubtless  some  object  in  omitting  these  w^ords  in  this  section, 
but  declai*es  sales  or  tmnsfei-s,  made  by  the  person  in  a  state  of 
irvsolvency  or  in  contemplation  of  insolvency,  which  means  that 
insolvency  must  follow  within  a  reasonable  time  after  the  fact 
of  such  sale  or  traasfer,  whereby  the  creditor  has  or  will  obtain 
by  such  «^  pf  tfhe  insolvent  a  preference  over  other  creditors, 
shall  b^  void..  The  section  has  no  (fualifying  words  // 
done  in  good  faiths  and  does  not  affect  the  transfer  or  sale 
whether  i4;  is  obtai/ned'  by  [rressnrp  or  urgency  of  the  creditor  if 
the  party  was  insolvent,  and  the  immediate  consequences  fol- 
lowing from  such  transfer  was  insolvency ;  the  object  and  ob- 
vious intention  of  the  Act  was  to  make  it  unjust  for  a  party, 
wholly  unable  to  pay  his  liabilities  and  knowing  it,  on  the  eve 
of  bankruptcy  or  insolvency  to  make  a  disposition  of  his  prop- 
erty in  favor  of  a  particular  creditor,  leaving  the  mere  husk  to 
the  rest,  and  therefore  a  tmnsaction  made  at  such  a  period,  and 
under  such  circumstancas  as  evidently  shewed  it  must  have  been 
in  contemplation  of  bankmptcy  or  insolvency,  and  whereby  a 
preference  is  given  to  a  particular  creditor,  should  lx>  void. , 

The  Parliament  of  Canada  in  passing  the  Insolvent  Act,  con- 
sidering the  many  decisions  not  always  reconcilable  as  to  the 
construction  to  be  given  to  the  various  enactments  of  bankrupt 
law,  as  to  the  intention  and  object  of  a  party  in  disposing  of  his 
property  to  creditors,  and  soon  after  becoming  banknipt,  enacts 
the  89th  section  of  the  Insolvent  Act,  without  any  qualifying 
words,  other  than  the  party;  contemplating  insolvency.  If  a 
person  is  hopelessly  unable  to  pay  his  debts,  he  must  contem- 
plate insolvency;  and  if,  being  in  such  a  state,  he  makes  a  trans- 
fer whereby  he  gives  the  creditor,  or  may  give  him,  an  unjust 
preference  over  the  other  creditors,  such  transfer  shall  be  null 
and  void.  The  Imperial  dictionary  gives  the  meaning  of  unjust 
as  not  just,  not  equitable,  not  proportioned  ;  the  meaning  there- 
by is  made  plain. 

Thi)3  case  was  ably  argued  on  the  part  of  the  defendant,  and 
if  the  I^nglish  authorities  and  decisions  are  to  govern  me  in  the 
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decision  of  this  case,  the  cases  decide  the  tmnsfer  must  be  vol- 
untary on  the  part  of  the  insolvent,  which  I  can  hardly  say  it 
was  in  this  case,  as  the  witness,  Geoi-ge  Thomas,  the  a^nt  of  the 
<lefendant,  follows  the  insolvent  up  from  day  to  day  after  the 
10th   August,  when   he   discovered   Brown's   indebtedness   to 
Wright,  to  obtain  the  securities.     The  insolvent  at  first  says, 
when  applied  to,  he  thinks  he  will  get  through,  and  demui^s, 
fearing  it  will  injure  his  credit.     Thomas  says,  "  I  was  trying 
to  get  all  the  security  I  could  for  Wiight.     I  might  have  had  a 
feeling  that  Brown  would  get  into  the  insolvent  court.     The 
Urst  intimation  of  Brown's  liabilities  to  Wright  was  theif  letter 
of  the  30th  July  received   on  the  10th  August.     I  pressed  for 
security,  and  I  got  further  security  on   the  wharf  property, 
house,  and  the  ship  building,  known  as  the  Parkfield,  and  the 
lease  of  the  yard,  and  the  account  against  the  builders."     The 
intention  of  the  insolvent,  if  that  is  necessary  to  be  ascei*tained, 
luiLst  be  judged  from  the  state  and  circumstances  of  the  affairs 
of  the  insolvent  at  the  time  he  made  the  assignment  and  trans- 
fer, his  knowledge  thereof,  and  the  result  which  must  neces- 
sarily follow  the  coui-se  of  his  dealings.     The  assignment  and 
ti-ansfer  of  the  insolvent's  propei*ty,  excepting  liis  book  debts 
and  what  stock  he  had,  with  the  knowledge  and  infoimation 
which  the  defendant  had  of  Brown's  indebtedness,  would,  by 
some  of  the  English  decisions,  have  l>een  an  act  of  bankruptcy. 
Martin   B.   in    Smith,  ass.,   v.   Finis,^   thus   states   the    law : 
law  :     "  Now  the  law  upon  this  snlyect  is  this,  by  a  •  veiy  early 
''  decision  at  the  least.     In  the  time  of  Lord  Mansfield  it  was 
"  declared  that  a  trader  who  made  a  conveyance  of  all  his  prop- 
**  erty,  whatever  his  motive  might  be,  committed  an  act  of  bank- 
"  ruptcy.     It  was  lield  that  the  act  itself  was  a  fraudulent  act 
"within  the  meaning  of  the  bankrupt  laws,  and  of  itself  consti- 
'•  tuted  an  act  of  bankiniptcy  without  more,  and  I  take  that  to 
"  be  binding  law  in  all  the  couits  of  this  country,  as  much  as  if 
"  it  were  enacted  in  an  Act  of  Parliament  that  such  a  convey- 
"  ance  should  be  an  act  of  bankruptcy — and  again,  there  was 
"  added  to  that,  that  if  there  be  a  conveyance  of  all  a  man's 
*'  property,  with  a  colourable  exception,  it  should  make  no  dif- 
'*  fei*ence.     These  are  the  only  two  cases  in  which  the  convey- 
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*'  ance  of  property  separately  is  of  itself  an  act  of  bankruptcy." 
In  Smith  v.  Canaan,^  Jervis,  C.  J.,  says :  "  I  am  inclined 
"  to  think  that  inasmuch  as  such  a  conveyance  most  have 
**  the  effect  of  defeating  or  delaying  creditors — ^and  every  man 
''  must  be  taken  to  intend  the  necessary  consequences  of  his  own 
*'  acts — the  party  who  executed  it  must  be  presumed  to  have 
"  that  intent,  and,  therefore  there  was  no  question  for  a  jury." 
And  Parke  B.  says  ;  "  But  in  considering  what  constitutes  an 
'*  act  of  bankruptcy,  the  true  question  is  not  whether  the  effect 
**  of  the  assignment  is  to  oblige  the  assignor  to  cease  to  carry  on 
*'  his  trade,  but  whether  it  makes  him  incapable  of  paying  his 
"creditors  in  the  ordinary  way,  and,  in  the  words  of  Lord 
*'  Ellsnbobough,  in  Newton  v.  Glianter^  prevents  them  from 
"  pressing  their  present  ordinary  remedy  against  him  for  the 
"  payment  of  their  demands." 

Could  any  one  hearing  the  evidence  given  in  the  course  of 
the  examination  of  the  insolvent  and  others  have  any  doubt 
that  insolvency  was  pending  over  him  at  the  very  time  when 
Mr.  Thomas  made  the  first  application  to  Brown  ?  Could  Mr. 
Thomas  when  he  knew  of  the  extent  of  his  liabilities  to  the  de- 
fendant, that  all  his  tangible  property  would  not  pay  one  half 
of  his  indebtedness  to  the  defendiwit  Wright,  that  his  other 
liabilities  which  Brown's  bill  book  shews  (notes  maturing) 
amounted  to  more  than  half  a  million  of  dollai-s  ?  What  had 
he  left  ?  It  was  argued  that  Brown  did  not  contemplate  going 
into  insolvency,  that  his  notes  had  never  been  dishonored — but 
how  was  he  kept  afloat,  and  on  what  credit  ?  simply  by  increas- 
ii^  the  issue  of  promissory  notes  and  putting  them  on  the  street 
for  sale,  at  a  discount  of  one  to  three  per  cent,  a  montli.  What 
must  this  lead  to  but  insolvency  ?  Can  it  be  possible  that  any 
question  could  arise  in  the  mind  of  a  jury,  that  a  business  car- 
ried on  in  such  a  manner  would  not  lead  to  that  which  must  be 
"  contemplation  of  bankruptcy  or  insolvency  ;"  and  Brown  knew 
it.  It  was  urged  by  the  defendant  s  counsel  that  when  the 
insolvent  commenced  doing  business  with  Messrs.  Wright  in 
1867  and  1869  he  owed  Wrights,  that  they  pressed  him,  and  he 
then  promised  security,  and  he  was  influenced  by  this  when  he 
^ve  them  the  security  in  1872.  I  will  refer  to  the  correspond. 
U7  Jurist,  9Ur  ^  7  gast,  163. 
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ence  and  what  ihen  took  place.     The  first  letter  is  from  W.  & 
R  Wright  to  Brown  regarding  the  indebtedness  of  the  latter. 

Liverpool,  May  2M,  1869, 
"  John  C-  Bbown,  Esq.,  Saint  John  : 

Dear  Sir, — We:  are  duly  favoned  with  yours  of  the  30th  ult., 
and  4th  inst.,  with  a  remittanee  for  £500  which  is  passed  to 
you?  credit  on  account    The  draft  for  £6000  has  been  presented 
imd  honored ;  due  date  l7th  Aug.    We  regret,  with  the  remit- 
tances which  have  lastly  come  forward,  drafts  for  acceptance 
have  also  come  for  a  similar,  or,  as  above,  for  a  larger  amount. 
On  this  system  wje  need  hardly  point  out. to  you  that  the  large 
amount  now  running  will  not  only  continue  unreduced,  but 
must  gradually  become  larger.    We  trust,  therefore,  that  you 
will  write  us  fully  on  this  subject,  explain  to  what  extent  you 
wish  us  to  become  Jiablcj  for  how  long,  and  on  what  conditions. 
We  may  also  mention  that  for  a  longer  or  shorter  time  you  ask 
us  to  c<mtinue  the  present  risque,  we  must  either  have  security, 
or  be  so  fully  advised  as  to  the  nature  and  position  of  your 
business  from  tune  to  time  as  to  justify  us  in  taking  the  liability 
unsecured.     We  are  wishful  to  meet  you  to  the  fullest  extent, 
and  in  proof  of  this  we  have  only  to  refer  you  to  our  past  tran- 
sactions together,  in  which  we  have  more  than  once  made  large 
cash  advances,  contrary  to  our  original  agreement,  and  have, 
m<»:eover,  accepted  to  an  extent  which  is  now  three  times  as 
kige  as  we  first  stipulated  for.;:  at  the  same  time  we  are  thus 
desiious  of  carrying  out  your  wishes,  we  feel  sure  you  will  not 
expect  us  to  continue  our  accommodation  without  having  it 
placed  on  a  different  basisi,  and  knowing  exactly  what  we  are 
X  expected  to  do.    We  are  glad  to  learn  from  your  favor  of;  the 
20tii  ult,  that  the  draft  in  fayor  of  B.  Wier  and  Co.,  was  in 
order.      The  Igama  should  now  be  ready  to  leave  Pensacola. 
We  have  effected  iusuitiuace.  according  to  your  instructions, 
£2fiOO  on  ship  @  40s.,  £1^400  on  freights  @  40s.    We  have  ac- 
cepted Capt.  McArthur's  dmft  at  Savannah,  £614   lis.  lOd. 
We  regret  to  advise  the  NioUm  spoken  dismasted.     Referring 
you  to  our  commercial  article  of  the  Jovi/mal  of  Covimerce  for 
information  about  our  freight  market  which  remains  still  in  the 
same  inanimate  condition,  we  are  etc., 

W.  &  R.  Wbiqht,  &  J.  Chadwick," 


1877 


McLiOD 

9, 

Wbiqht. 


78 


CASES  IN  THE  SUPREME  COURT, 


1877 

McLeod 

t'. 
Wrigut. 


"  (Private.)     St.  John,  N.  B..  16th  Juno,  1869,  via  Quebec. 
Messrs.  W.  &  R.  Wright,  Liveipool. 

I  intend  leaving  for  your  side  about  the  middle  of  July;  be- 
fore doing  so  will  remit  you  to  cover  the  West  India  bills  ma- 
turing up  to  September.  The  amounts  running  will  now  be 
£13,000 ;  besides  this  sum  there  are  £3,500  of  bills  used  here 
which  I  expect  the  diflPerent  vessels  now  bound  from  your  side 
will  leave  enough  to  cover,  and  do  not  expect  to  have  to  run 
any  moix)  bills  this  season  in  connection  with  my  West  India 
business. 

I  shall  be  happy  to  give  you  the  fullest  infoniiation  with  re- 
gard to  the  nature  of  my  business,  and  quite  agi'ee  with  your 
remarks  as  to  the  proof  of  your  willingness  to  afford  me  a 
reasonable  amount  of  accommodation.  I  may  remark  the 
amounts  I  have  invested  in  shipping,  besides  what  I  have  in 
the  West  India' business,  is  from  $80,000  to  $90,000,  all  of  which 
is  paid  for  and  perfectly  free,  and  would  be  quite  willing  you 
should  have  security  on  the  same  if  you  i-equire  it,  and  also 
keep  the  vessels  insured  with  you  so  as  you  might  feel  perfect- 
ly safe. 

For  me  at  the  same  time  I  also  have  West  India  goods  to  re- 
present the  bills  I  diuw,  and  keep  eveiything  insured  against 
marine  and  fire  risques. 

I  am  holding  a  very  heavy  stock  of  produce,  but  am  not  al- 
together depending  on  realizing  from  it  to  meet  the  bills  I  draw. 
Will  leave  for  your  side  before  I  can  get  an  answer  to  this, 
and  will  go  prepai-ed  to  furnish  you  with  security  for  any 
future  accommodation  you  may  think  proper  to  grant  me  in  the 
way  of  drawing  upon  you. 

Yours  truly,  J.  C.  Brown." 

Soon  after  these  letters  were  written  Brewn  goes  to  England, 
and  the  convei-sation  which  took  place  between  the  parties,  it 
was  urged,  was  a  binding  agreement,  or  at  least  a  binding  moral 
obligation.  Brown  says:  "  I  had  these  letters  in  my  hotel  at 
"  Liverpool,  and  was  prepared  to  pay  them  oft*  if  I  could  not 
"  succeed  in  the  aiTangements  I  wanted  to  make.  I  took  home 
"  with  me  £7,500  stg.,  and  powers  of  sale  of  two  ships.  I  left  for 
"  England  on  the  13th  July,  1869.  These  amounts,  including  all 
"bills  I  had  dmwn,  amounts  to  £10,667  18s.  6d.  stg.,  this  was 
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"more  than  their  account  to  the  1st  July,  1860,  sent  to  me.  To 
"  meet  this  I  had  £7,500,  and  freights  of  three  ships,  £10,000, 
"£11,000.  I  referred  to  the  letters  that  had  passed  between  us 
"  which  were  produced.  I  told  them  I  wanted  to  extend  my 
"  business.  My  vessels  were  all  clear,  and  I  had  written  them 
"  fully  before  I  left.  I  told  them  what  tonnage  I  had,  and  no 
"  daim  against  it,  and  I  would  give  them  security  at  any  time 
"  I  was  asked  it,  and  then,  if  they  wanted  it.  Mr.  Richard 
"  Wright  said :  We  wrote  you  to  know  what  position  you  wero 
"  in,  and  to  have  some  definite  understanding  on  what  basis  wo 
"were  doing  business;  he  said  they  were  satisfied,  and 
"  when  they  wanted  security  they  would  ask  for  it.  William 
*•  Wright,  after  it  was  through,  took  no  particular  part,  told  me 
"  not  to  do  too  much.  I  told  them  I  would  always  keep  the 
''ships  fully  insured,  and  the  insurance  papers  in  their  hands 
"and  gave  them  instructions  to  that  efiect,  and  Mr.  Chadwick 
"  was  called  in,  and  I  gave  him  the  value  of  the  vessels,  to  the 
"amount  to  be  kept  on  each  vessel  until  I  changed;  and  I  ad- 
"  ded,  I  wish  to  keep  the  vessels  fully  insured.  That  ended  the 
"  conversation.'*  The  witness  further  added  the  letter  of  22d 
May,  1869,  and  his  letter  in  reply  had  not  been  entered  in  his 
letter  book,  nor  had  he  handed  them  over  to  his  assignee  in  in- 
solvency ;  he  had  only  found  them  the  day  l)efore.  The  testi- 
mony of  Joseph  Chadwick,  the  confidential  clerk  and  book- 
keeper of  the  defendant,  was  taken  under  a  commission.  In 
speaking  of  the  agreement  he  says,  in  answer  to  the  4th  inter- 
rogatory: "The  agreement  was  in  December,  1867 — letter  of 
"  Brown  to  Wright — and  confinned  on  a  personal  interview  be- 
"  tween  John  C.  Brown  and  Richard  in  July,  1869.  At  that  in- 
"  terview  John  C.  Brown  stated  that  his  requirements  lately 
"  had  been  heavier  than  he  anticipated,  owing  to  his  importing 

his  West  India  produce  rather  soon,  but  he  paid  W.  &  R. 

Wright  at  that  interview  £7,520  6s.  Id.  stg.,  bank  bills,  and  he 
"  stated  he  did  not  inquire  any  important  cash  advances  in 
''  future,  that  he  might  not  always  remit  to  the  exact  date  as 
"  bills  matured,  but  that  he  would  not  require  any  important 
"  cash  advances.  W.  &  R.  Wrights  letter  of  22  May,  1869,  and 
•*  Brown's  reply  of  June  16,  were  spoken  of.  In  this  intci-xuew 
"  at  Liverpool  to  which  I  have  referred,  reference  was  made  to 
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"  the  correspondence  which  had  taken  place,  and  John  C.  Brown 
"  at  that  time  stated  that  he  would  be  quite  willing  at  any  time 
*'  to  give  W.  &  R.  Wright  security  on  his  ships  or  other  property 
"for  whatever  liability  they  might  themselves  come  under 
"  in  connection  with  their  transactions;  had  no  knowledge  of 
"  the  solvency  or  insolvency  of  Brown,  in  July,  1869,  nor  prior 
*'  to  October,  1872,  when  he  came  to  St.  John."  The  cross  in- 
terrogatories are  not  answered  by  the  witness  except  in  reply- 
ing to  what  he  had  already  stated,  and  adding,  "  John  C.  Brown 
"  made  no  offer  to  give  security  to  W.  &;  R.  Wright  beyond  that 
"  contained  in  his  letter  of  16th  June,  1865),  and  the  present  in- 
terview is  already  referred  to." 

WilHfem  Wright,  in  the  defendant's  statement  tff  the  agreement, 
states :  "  There  was  an  agreement  pArtly  verbal  and  partly  in 
"  writing,  between  my  firm  of  W.  &  R.  Wright  and  Johii  C. 
*  Brown,  by  which  he  agreed  to  give  security  whenever  he  re- 
*'  quired  it,  and  we  agreed  to  accept  his  bills,  he  imdertaking  to 
"remit  in  time  to  keep  us  out  of  cash  advances.  I  had  no 
**  knowledge  that  Brown  Was  insolvent  on  the  30th  July  or  1st 
"  August,  1872,  as  he  was  unable  to  meet  his  engagements,  and 
"  the  letters  of  that  date  were  written  in  consequence  of  his  not 
"  sending  forward  remittances  promised  in  Brown's  letter  of  the* 
15th  June,  1872." 

On  his  cross-examination  he  says  :  "  In  my  answers  in  chief, 
"  I  have  spoken  from  my  own  knowledge,  from  information  ob- 
"  tained  by  me  from  the  books  and  papers  of  my  firm,  and  from 
"  information  from  Richard  Wright  as  to  what  took  place  be- 
"  tween  him  and  the  said  John  C.  Brown.  Richard  Wright  was 
"  the  partner  who  looked  after  the  money  part  of  the  business 
"  with  the  assistance  of  Joseph  Chadwick.  I  had  nothing  to  do 
"  with  it.  I  had  no  conversation  with  the  said  John  C.  Brown 
"  with  reference  to  his  giving  security ;  that  was  not  my  depart- 
"  ment ;  I  refer  to  the  letter  on  that  subject,  and  Joseph  Chad- 
"  wick's  evidence.  After  July,  1869,  no  letters  were  received 
"  from  Brown  oflfering  security  until  the  17th  August,  1872, 
"  with  power  of  sale  of  the  Oneota.  I  sold  the  Oneota  to  myself, 
"  for  £8000,  on  the  4th  September,  1872,  and  lodged  thecortifi- 
"  cate  in  the  Custom  House  9th  September,  which  was  subse- 
"  quently  confirmed  by  Brown." 
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There  was  more  said  by  these  witnesses,  but  not  referred  to 
as  not  coming  fi\)m  matters  within  their  own  knowledge,  and 
being  objected  to,  I  do  not  refer  to  it,  as  I  only  take  the  evi- 
dence that  I  conceive  is  legal ;  but  if  all  the  evidence  objected 
to  was  taken  into  consideration,  it  would  not,  in  my  opinion,  alter 
the  main  facts.     This  is  the  only  testimony  which  beai*s  on  the 
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and  evidence  so  given  to  discover  any  agieement  whicji  was  en- 
forcible  in  equity,  or  the  terms  of  any  agreement :  the  letters 
are  no  agreement.  What  transpired  in  July,  18G9,  between  the 
firm  of  W.  &  R.  Wright  and  the  insolvent,  is  differently  stated 
by  the  verbal  testimony  of  the  parties — no  reference  thereto 
when  in  August,  1872,  except  unless  what  Thomas  says  "  he 
thinks  Brown  said  he  was  in  duty  bound  to  give  it,"  (the  certi- 
ficate of  sale)  "  and  if  they  wanted  money  to  sell  the  ship  at 
auction  ;  he  would  not  object  to  it"  They  urged  through  Mr. 
Thomas  for  security.  In  July,  18G9,  when  the  agreement  was 
alleged  to  have  been  made,  the  insolvent  had  paid  off  his  indebt- 
edness, he  had  given  instructions  to  insure  his  ships  and  to  keep 
them  insured,  retaining  the  policies  until  further  orders,  and  the 
conversation  ended.  Chadwick  says  the  agreement  was  in  De- 
cember, 1867,  and  he  expressed  his  willingness — no  offer  made 
beyond  the  letter  of  the  IGth  June,  18G9,  so  that  as  to  there 
being  any  agreement  in  18G9  which  could  be  enforced  in  equity 
it  is  clear  there  was  none.  From  the  letters  and  the  conversa- 
tion which  the  evidence  shews  took  place  at  the  interview  in 
July,  1869,  could  any  agreement  be  spelled  out  of  it  whereby 
the  most  astute  pleading  could  have  framed  a  bill  in  equity  to 
enforce  the  performance  with  any  prospect  of  being  successful  ? 
I  should  think  not,  and  therefore  I  am  of  the  opinion,  upon  this 
ground — ^the  transfer  to  the  defendant  cannot  be  sustained  and 
held  valid  imder  the  Insolvent  Act  of  1869.  As  to  securities  on 
ships,  I  refer  to  Duncan  v.  Tyndall^  and  Hughea  v.  Morris ;' 
V.  ch.  Bruce's  observations  as  to  agreements  made  for  transfer- 
ring ships  and  vessels,  shews  the  rule  to  be  the  same  in  equity 
as  at  law. 

The  acts  relating  to  bankruptcy,  and  upon  which  the  Eng- 
lish decisions  are  founded  until  the  last,  (32  and  33  Vic.)  left  it 
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doubtful  what  were  acts  of  bankruptcy,  or  when  a  debtor  was 
in  a  state  of  bankruptcy :  the  section  92  defines  what  is  being 
in  a  state  of  bankruptcy,  and  states  if  done  vnth  a  view  of  giv- 
ing such  a  creditor  a  preference,  and  n^t  to  affect  the  right  of 
the  creditor  if  done  in  good  faith,  and  not  after  three  "months : 
all  these  are  subjects  of  inquiry,  and  each  case  requires  certain 
facts  to  be  ascertained — the  most  important,  the  intention,  and 
with  what  views.  The  Insolvent  Act  of  1869,  the  89th  section 
of  which  must  govern  me  in  my  decision  in  this  case,  makes  the 
transfer  by  a  debtor  to  a  creditor  void,  if  he  is  in  a  state  from 
which  it  may  fairly,  and  without  doubt,  be  inferred  insolvency 
must  follow,  and  the  creditor  obtain  a  preference  over  the  other 
creditors:  that  was  the  decision  which  the  Supreme  Court 
came  to  in  Marsh,  assignee,  v.  Sweeny} 

The  case  of  Smith  v.  Carpenter^  lays  down  the  same  doctrine 
as  that  which  was  arrived  at,  though  it  was  not  cited  or  refer- 
red to. 

The  case  of  Smith  v.  Carpenter  was  an  appeal  from  the  de- 
cision of  the  Supreme  Court  of  the  Cape  of  Good  Hope  upon 
the  Insolvent  law  of  that  colony.  The  84th  section  of  the  ordi- 
nance 1843  of  the  Cape  of  Good  Hope  is  in  these  terms  :  "  And 
"  be  it  enacted  that  every  alienation,  transfer,  delivery,  mort- 
"  gage,  or  pledge  of  any  goods,  or  effects,  moveable  or  immov- 
"  able,  personal  or  real,  and  every  pajrment  made  by  any  insol- 
"  vent  to  any  creditor — such  insolvent  at  the  time  contemplating 
"  the  sequestration  either  voluntary,  or  otherwise,  of  his  estate, 
"  and  intending  thereby  to  prefer  directly  or  indirectly  such 
"  creditor  before  his  other  creditors,  shall  be  deemed  to  be  an  im- 
"  due  preference,  and  is  hereby  declared  to  be  null  and  void ; 
"  and  every  such  alienation,  transfer,  cession,  delivery,  mortgage 
"  or  pledge,  as  aforesaid,  made  by  any  insolvent  to  any  person 
"  whatever,  such  person  at  the  time  contemplating,  as  aforesaid, 
"  the  sequestration  of  his  estate,  and  intending  thereby  to  prefer 
"  directly  or  indirectly  any  creditor  before  his  other  creditors, 
"  shall  be  deemed  to  be  an  undue  preference  of  such  creditor  in 
"  so  far  as  he  shall  be  benefitted  thereby,  and  the  trustee  or 
"  trustees  shall  be  entitled  to  recover  the  amount  or  value  of 
"  such  undue  preference  from  the  creditor  so  preferred."    Under 
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this  ordinance  it  was  held  that  a  mortgage  bond  given  by  debtors 
in  &vor  of  a  creditor  to  secure  a  debt,  at  a  time  when,  from  the 
hopeless  state  of  the  debtor's  affairs,  and  by  great  pressure  of 
the  creditor,  sequestration  was  inevitable,  was  void  under  the 
said  Insolvent  Law  Ordinance  of  the  Cape  of  Good  Hope.  The 
case  having  been  appealed  from  the  Supreme  Coui*t  of  the  Cape 
of  Good  Hope  to  the  Privy  Council,  many  of  the  cases  referred 
to  before  me  at  the  hearing  in  this  case,  were  cited  in  that  case, 
it  being  urged  on  the  part  of  the  appellant,  and  contended  by 
him,  it  was  not  intended  as  a  preference,  but  was  given  in  con- 
sequence of  pressure  on  the  14th  February,  1856,  and  the 
sequestration  did  not  take  place  until  the  June  following ;  while 
on  the  part  of  the  respondent  it  was  urged  that  the  insolvent 
must  be  supposed  to  have  foreseen  and  intended  such  conse- 
quences, and  the  presumption  therefore  of  a  contemplation  of 
sequestration  and  intention  necessarily  arises. 

Their  Lordships'  judgment  was  pronounced  by  the  Lord 
Justice  Eniqht  Bruce,  which  I  cite  in  full :  "  In  the  month  of 
"  February,  1856,  Charles  Slack  Taylor  and  his  son  .Charles 
"  Taylor,  then  carrying  on  business  in  partnership  together  as 
"  bakers  at  Port  Elizabeth,  in  the  Colony  of  the  Cape  of  Good 
"  Hope,  executed  a  power  of  attorney  to  Edward  Hall,  author- 
"  izing  him  to  execute  a  bond  and  mortgage  of  property  belong- 
''  ing  to  them  at  Port  Elizabeth.  In  pursuance  of  the  power 
"  Hall  for  Messrs.  Taylor  executed  at  Cape  Town,  and  caused  to 
"  be  repstered  there  in  the  same  month  of  February,  the  instru- 
''ment  in  question  called  a  mortgage  bond."  (Read  by  his 
Lordship.) 

"  The  debt  of  £858,  Os.  6d.  thus  provided  for  appears  to  be 
"  greatly  due  partly  from  Charles  Slack  Taylor  alone,  but  chiefly 
"  from  him  and  Charles  Taylor  to  a  company  called  the  Steam 
"  Mill  Company,  in  which  Slack  was  probably  interested,  and  in 
"*  which  Smith,  the  appellant  before  us,  was  also  interested ;  and 
"  by  some  arrangement  between  them,  the  mortgage  bond  and  the 
"  debt  which  it  secured,  became  the  property  of  the  appellant 
"  subject  to  this ;  that  the  sum  of  £217, 14fS.  6d.  appears  to  have 
"  been  paid  by  the  Taylors  upon  the  1st  April,  1856,  to  Slater 
"  or  the  appellant  or  the  company  on  account  of  the  debt,  which 
"  sum  of  £217, 14s.  6d  was  the  amount  of  the  first  of  a  series 
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of  promissory  notes  dated  1st  January,  1856,  given  by  Taylor 
to  Slater  in  February,  1856  for  the  debt  recovered  by  the 
mortgage  bond.  The  notes  fell  due  on  1st  June,  1st  August, 
and  1st  October  in  the  same  year.  It  was  scarcely,  or  not  at 
all,  contended,  nor  was  there  any  ground  for  contending,  that 
the  appellant's  title  to  or  under  the  bond,  was  better  or  sub- 
stantially other  than  that  of  Slater.  Messrs.  Taylor  were  for 
some  months  next  before  and  the  first  half  year  of  1856  in 
circumstances  of  insolvency,  but  they  carried  on  their  business 
as  bakers  until  they  publicly  and  formally  declared  their  in- 
solvency the  5th  day  of  June  in  that  year,  when  they  surren- 
dered their  estate  as  insolvents  in  the  manner  usual  at  the 
Cape,  and  became  accordingly  subjected  to  sequestration  under 
the  Cape  of  Good  Hope  Ordinance  of  1843,  relating  to  insol- 
vency. 

"Carpenter,  the  respondent,  was  appointed  trustee  of  the 
estate  under  the  sequestration, and  the  effect  of  the  bond  if  valid, 
having  been  to  give  to  the  appellant,  a  priority  at  the  Cape  for 
the  unpaid  debt  secured  by  it  over  other  creditors,  under  the 
sequestration,  a  suit  was  instituted  against  them  in  the  colony 
by  the  respondent,  for  the  purpose  of  having  the  bond  declared 
void  under  the  84th  section  of  the  Ordinance  of  1843.  Judg- 
ment was  against  the  appellant  on  the  84th  section,  but  for 
him  in  the  applicability  or  inapplicability  to  the  case  of  the 
88th  section.  In  the  latter  respect  the  Judges  were  unani- 
mous, though  not  so  on  the  point  decided  against  him. 

"  The  question  upon  which  we  are  to  advise  the  crown  is, 
whether  the  judgment  of  the  Supreme  Court  upon  this  dispute 
of  fact,  namely,  as/  to  the  bond  falling  or  not  falling  within 
the  provisions  of  the  84th  section  ought  to  be  revei-^ed.  Now 
it  is  clear  that  when  the  bond  was  authorized  to  be,  and  when 
it  was  executed,  the  Taylors  were  in  a  state  of  insolvency — a 
state  which  the  amount  of  their  debts — that  of  their  assets, 
their  position  in  life,  and  the  nature  of  their  business  consid- 
ered, may,  as  their  Lordships  think,  be  justly  represented  as 
one  of  deep  insolvency.  Their  Lordships  are  also  of  opinion 
that  the  evidence  authorizes  that  state  to  be  described  as  not 
merely  deep,  but  as  likewise  hopeless.  Ought  it  then  from 
the  evidence  to  be  inferred  that  when  the  bond  was  authorized 
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"  to  be,  and  when  it  was  executed,  the  Taylore  were  conscious  ^Q*^^ 
"  that  they  were  so  circumstanced  ?  We  are  of  opinion,  not-  McLkod 
"  withstanding  what  they  have  deposed,  and  notwithstanding 
"  their  probable  ignorance  of  book-keeping,  and  want  of  skill  in 
"  matters  of  account,  that  this  question  must  be  answered  in  the 
.  "aflirmative;  and  in  their  Lordships*  view,  the  Taylors  must 
"  be  taken  to  have  known  when  the  bond  was  authorized  to  be, 
"and  when  it  was  executed,  that  a  public  and  avowed  insol- 
"  vency,  and  a  sequestration  were  impending  and  substantially 
"  inevitable. 

"  Was  the  motive  then  one  of  the  motives  by  which  the  Tay- 
"  lors  were  consenting  to  execute,  and  in  executing  the  power 
"  of  attorney,  were  influenced  in  a  desire  to  favor  the  person,  or 
"  persons,  or  one  or  more  of  the  persons  then  entitled  to  the 
"  debt  for  which  the  bond  was  given  ?  To  favor  that  person, 
"  or  those  persons,  in  respect  of  the  debt  by  way  of  preference 
"  over  the  Taylors'  other  creditors  ?  Their  Lordships  consider 
"  that  question  as  one  to  which  an  affirmative  answer  is  rendered 
"  necessary  by  the  materials  before  them,  though  the  materials 
"  include  the  testimony  of  the  witness,  Owen,  which  testimony 
"  being  considered,  it  may  well  be  that  if  the  Bankrupt  Law  of 
"  England  or  the  Insolvency  Law  of  England  were  applicable 
"  to  the  controversy,  there  is  not  any  Act  of  Parliament  taking 
"  away  from  the  applicant  that  for  which  he  contends.  For  the 
"  witness,  Owen,  may  perhaps  be  justly  thought  to  prove  an 
"  amount  of  preasure  sufficient  by  the  English  law  to  protect 
"  the  transaction.  He  thus  expresses  himself  :  *  I  am  clerk  to 
"  the  defendant ;  I  have  had  many  times  to  call  on  the  insol- 
'*  solvents  for  the  account  they  owed  to  the  defendant.  The 
"  first  time  I  called  was  the  end  of  November,  or  early  in  De- 
cember, 1855.  I  merely  gave  in  the  amount ;  they  said  it 
would  be  looked  at.  In  January,  185G,  I  asked  and  pressed 
"  for  a  settlement.  I  saw  Charles  Taylor  once  or  twice  ;  he  said 
"  his  father  was  not  in.  Nothing  more  passed.  I  saw  tlie 
"  father  at  last,  and  I  told  him  I  wanted  the  titles  of  his  house 
"  to  pass  a  mortgage  bond  for  the  amount  of  the  debt.  I  rather 
"  think  I  had  not  then  the  four  promissory  notes  shewn  to-day, 
"  but  others  for  the  like  amount,  with  a  slight  difierence  as  to 
"  interest.     Taylor  said  he  would  not  give  the  papei-s  up.     Sub- 
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"  sequently  I  saw  him,  and  told  him  that  unless  the  bond  was 
"  passed,  judgment  of  the  Court  would  be  got/  He  is  cross- 
"  examined  by  the  plaintiff,  and  says  :  *  I  did  not  make  any 
"  memorandum  of  what  passed  at  my  call  on  Taylor.  When  I 
"  first  called,  Taylor  did  not  make  any  reference  to  a  conversa- 
"tion  he  had  with  Smith  ;  nor  did  he  so  at  any  other  time,  nor 
"did  I  refer  to  it.  Though  I  am  clerk  for  Smith  I  do  many 
"jobs  for  Slater.  I  was  sent  by  Smith,  not  by  Slater,  but  I  was 
"  sent  many  times  by  Slater  too.  Defendant  is  a  director  of 
"  Port  Elizabeth  Bank.' 

"The  present  dispute,  however,  must  be  determined, 
"  not  by  English  law,  not  upon  English  decisions,  but  ac- 
"  cording  to  a  just  interpretation  of  the  84th  section  of 
"  the  Cape  Ordinance  now  before  us,  one  of  the  provisions  con- 
"  tained  in  which  that  differs  from  the  English  law,  is  in  their 
"  Lordships'  view,  that  the  84th  section  intended  to  leave  the 
"  question,  what  was  the  intention  of  the  debtor  in  making  the 
"  alienation  or  payment  open  to  be  determined  upon  all  the  cir^ 
"  cumstances  of  the  case,  as  well  with  respect  to  pressure  as  in 
"  other  respects  :  on  the  one  hand  the  pressure  might  be  so  ex- 
"  treme  as  to  negative  the  intention  to  prefer ;  on  the  otiiier 
"  hand  it  might  be  so  slight  as  even  to  furnish  the  influence  of 
"  that  intention.  It  would  be  for  the  Court  or  jury  to  judge  of 
"this.  The  section  does  not,  it  seems  to  their  Lordships,  re- 
"  quire,  as  the  English  Insolvent  Laws,  1  and  2  Vic,  cap.  110, 
"  sec  59,  in  terms  requires,  and  as  decisions  in  the  English  Bank- 
"  rupt  Law  seem  also  to  require,  thaiT  in  order  to  constitute  a 
"  fraudulent  preference  the  transactions  should  be  voluntary. 
"  By  force  of  the  84th  section  of  the  ordinance,  a  debtor  yield- 
"  ing  apparently  or  seemingly  to  a  pressure  neither  severe  nor 
"  terrifjdng  on  the  part  of  a  creditor  (though  such  creditor  is 
"  acting  sincerely  and  in  good  faith),  gives  the  creditor  a  secu- 
"  rity,  the  debtor  at  the  time  knowing  himself  to  be  in  a  state 
"  of  insolvency,  knowing  that  his  early  stoppage  and  failure  are 
"  morally  certain,  contemplating  that  stoppage  and  that  failure, 
"  feeling  no  alann  from  what  the  creditor  has  said,  but  friendly 
"  towards,  and  desiring  favor  and  preference— -that  transaction 
"  is,  in  their  Lordships'  opinion,  cut  down,  and  such  substantially 
"  in  their  judgment  was  the  transaction  now  under  consideration. 
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"The  result  is,  that  although  differing  from  Mr.  Justice 
"  Cloete,  whose  reasons  we  have  read  with  very  great  atten- 
"  tion,  due  to  their  ability  and  the  weight  of  his  opinion,  we 
**  agree  in  the  conclusion  of  the  majority  of  the  Court  of  which 
"^  he  is  a  member ;  nor  is  it  the  habit  of  this  tribunal,  unless  in 
"a  case  that  seems  clear,  to  revise  a  judgment,  depending  for  its 
"correctness  upon  a  question  of  disputed  fact. 

"  Their  Lordships,  however,  will  recommend  to  Her  Majesty 
"  the  dismissal  of  their  appeal  without  costs." 

Taking  the  decision  of  the  Privy  Council  upon  the  construc- 
tion of  the  Ordinance  of  the  Cape  of  Good  Hope,  upon  facts  in 
a  case  not  dissimilar  to  the  one  now  under  consideration,  I  am 
bound  by  it,  unlesss  then  the  section  84,  of  the  Ordinance  of 
1843,  upon  which  that  judgment  was  founded,  differs  from  the 
section  89  of  our  Insolvent  Act  of  1869.  I  will  therefore  care- 
fully examine  them  and  see  wherein  they  do  differ.  The  ordi- 
nance **  every"  alienation  "  down  to  every  payment"  accords 
with  the  section  89  to  "  by  way  of  security  of  payment ;"  then 
it  says  at  the  time,  contemplating  the  sequestration,  either  vol- 
untarily or  otherwise,  of  his  estate  ;  our  89th  section,  "  in  con- 
t^nplating  insolvency  ;"  ordinance  84,  "  and  intending  thereby 
to  prefer  directly  or  indirectly  such  creditor  before  his  other 
creditors,  shall  be  deemed  to  be  an  undue  preference,  and  is 
h^eby  declared  to  be  null  and  void ;"  section  89,  "  whereby 
such  creditor  obtains  an  unjust  preference  over  the  other  credi- 
toiFB,  audi  sale,  deposit,  pledge,  transfer,  or  payment  shall  be  null 
and  void."  The  remainder  of  the  Ordinance  merely  repeats 
what  had  been  before  stated,  while  section  89  of  our  Insolvent 
Act  makes  a  transfer  within  thirty  days  before  the  execution 
of  a  deed  of  assignment  or  writ  of  attachment,  ^*ima/aoi6  evi- 
dence of  the  transfer  having  been  so  made  in  contemplation  of 
insolvency. 

With  this  judgment  before  me  I  have  to  ascertain  and  be  sat- 
isfied of  the  fact  that  the  transfer,  etc.,  was  made  by  Brown  in 
contemplation  of  insolvency,  and  the  creditor,  the  defendant, 
did  obtain  an  unjust  preference  over  the  other  creditors.  I  have 
already  in  a  previous  part  referred  to  two  cases  as  to  contem- 
plation of  insolvency,  and  what  is  meant  by  it.  I  will  refer  to 
a  few  moro ;  f  pZond,  assignee,  v>  Qlyn}    Bayley,  J.    "  It  is  a 
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rule  of  law  that  if  a  man  bo  in  such  a  situation  that  he  must  l>e 
presumed  to  tliink  bankruptcy  probable."  Gthbon^^  v.  Pk'dlipa  / 
Graftavi  v.  Clmpiiian;''  Woodhoui^e  v.  Murray;^  Aldred  v. 
Coad(0)li'  ;*  unto  the  same  effect,  Skhert  v.  Spooaer.^  No 
one  can  take  the  state  of  Brown's  affaii-s  in  the  months 
of  June,  July,  August,  and  September,  1872,  the  large 
demands  which  he  recpiired  to  raise  to  pay  the  defend- 
ant and  otheis,  the  excuses  he  had  to  make,  and  did 
make,  to  the  d(;fendant  to  procui'e  delay,  his  giving  and  I'oncw- 
ing  notes,  ante-dating,  to  make  them  appear  as  having  been  given 
some  time  and  nearly  maturing,  tlien  being  discounted  on  the 
streets  at  ruinous  rates,  as  one  of  the  brokers  testified,  one  to 
three  per  cent,  a  month,  to  retire  and  pay  those  falling  due, 
knowing  that  if  his  liability  to  the  defendant  was  known,  bank- 
i-uptcy  mast  inevitably  folhjw,  infonning  Mr.  Thomas  "  that  he 
hoped  to  get  tlirough,"  though  no  enquirj'^  was  made  to  draw 
forth  any  such  remark,  not  knowing  the  extent  of  his  liabilities, 
no  statc^ment  kept  in  the  books  of  the  post-dated  checks :  in 
short  the  business  had  got  beyond  the  insolvent's  control.  His 
liabilities  increased  during  those  months,  and  over  four  hundred 
and  fifty  thousand  dollai-s  of  notes  became  due  in  those  months, 
and  there  was  a  heavy  discount  off  his  notes  which  he  was  daily 
renewing  to  obtain  money;  he,' to  use  the  language  of  Baron 
GuRNEY,  in  the  trial  of  Godard  v.  Ingram^  at  the  Leicester 
assizes  in  1841,  in  his  charge  to  the  juiy,  was  "  in  the  jaws  of 
bankruptcy,"  and  can  any  one  doubt  that  insolvency  w^as  feared, 
and  Avas  constantly  in  his  mind  from  the  first  day  of  August 
down  to  the  very  day  he  made  an  assignment  ?  And  however 
he  might  strive  to  avoid  or  delay  it,  insolvency  was  cei-tain.  I 
therefore  cannot  escape  from  the  conclusion  that  the  assign- 
ments he  made  under  the  certificate  of  sale  and  the  transfer  to 
the  defendant  wx*re  done  in  contemplation  of  insolvency.  That 
the  effect  of  the  assignment  was  to  withdraw  from  the  estate  of 
Brown  a  large  and  valuable  ship,  and  from  an  equitable  dis- 
tribution to  and  among  all  his  creditors,  and  thereby  an  unjust 
pi^eference  was  given  to  the  said  defendant  over  his  other 
creditors. 


1  7  B.  &  C.  529.  2 12  C.  B.  86,  »  2  Q,  B.  L.  B,  634. 
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As  to  the  second  point.  The  oonveyance  or  transfer  of  the 
ship  Oneota  by  William  Wright,  under  the  power  of  sale,  unto 
himself  was,  in  my  opinion  invalid,  but  the  confirmation  of  this 
act  by  Brown  on  the  21st  September  rendered  it  valid,  and 
placed  the  property  in  the  same  state  as  if  he  had  assigned  and 
transferred  the  ship  on  that  day.  The  certificate  of  sale,  under 
the  Merchants'  Shipping  Act,  conveys  no  title  to  the  property  ; 
it  provides  how  any  sale  can  be  made  by  any  registered  owner 
if  desirous  of  disposing  by  way  of  sale  of  the  ship,  or  share  in 
respect  of  which  he  is  registered  at  any  place  out  of  the  country 
in  which  the  port  of  registry  of  such  ship  is  situate,  and  he  may 
apply  to  the  registrar  who  will  thereupon  enable  him  to  do  so  by 
granting  him  a  certificate  of  sale.  The  schedule  to  the  Mer- 
chants' Shipping  Act,  form  N,  furnishes  the  form  of  the  certificate 
of  sale,  according  to  which  at  a  minimum  price,  the  ship  is  to 
be  sold  :  in  this  case  Brown  fixed  no  price,  so  that  it  would  be 
left  to  the  discretion  of  his  agents  what  they  would  sell  the 
vessel  for.  The  Slst  section  of  the  Act  enacts  that  certain  rules 
shall  be  observed  as  to  certificates  of  sales.  By  the  second  rule 
"  the  power  (meaning  the  power  of  sale)  shall  be  executed  in 
conformity  with  the  directions  contained  in  the  certificate."  In 
this  case  the  defendant  did  not  make  a  sale  in  conformity  with 
the  directions  contained  in  the  certificate.  He  took  the  ship 
himself,  for  a  sale  by  him  to  himself  cannot  be  called  a  sale 
There  is  no  complaint  of  the  price,  £8000,  which  he  allowed, 
which  may  be  considered  a  fair  price.  But^  and  this  the  de- 
fendant well  knew,  the  law  does  not  allow  a  trustee  or  agent  to 
dispose  of  property  to  himself.  In  Bently  v.  Craven^  the  Master 
of  the  Rolls  observes :  "  Two  principles  which  relate  to  the 
"  doctrine  of  principal  and  agent  have  been  recognized  from  the 
"  earliest  times ;  one  is,  that  an  agent  employed  to  purchase 
"  cannot  legidly  buy  his  own  goods  for  his  principal,  neither  can 
^^  an  agent  employed  to  sell  himself  purchase  the  goods  of  his 
"  principal.  If  he  should  do  so  and  thereby  make  a  profit,  the 
"  principal  may  either  repudiate  the  transaction  altogether,  or, 
"  adopting  it,  may  claim  for  himself  the  benefit  made  by  the 
••  agent.  The  same  principle  is  applicable  to  a  great  many  others 
"  as  to  that  of  trustee,  cestwi  que  trust  and  others.     It  is  founded 
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"  on  this  principle,  that  an  agent  will  not  be  allowed  to  place 
"  himself  in  a  situation  wliich,  under  ordinary  circumstances, 
"  would  tempt  a  man  to  do  that  which  is  not  best  for  his  prin- 
"  cipal.  I  have  no  doubt  that  many  pei-sons  act  in  ignorance  of 
"  this  rule  in  equity,  for  otherwise  these  cases  would  not  come  up 

so  frequently  into  Court, 
In  Atkin  v.  CavipheW  Vice  Cli.  Wood  says :    **  Any  person  in 

the  position  of  an  agent  or  trustee  must  so  regulate  his  actions 
"  and  conduct,  as  that  his  private  interest  as  an  individual,  and  his 
"  duty  as  a  trustee,  shall  never  be  in  conflict.  However  high 
"  and  honorable  his  character  may  be,  he  shall  not  be  allowed  to 
"  be  put,  or  put  himself  in  such  a  position.  There  cannot  be 
"  any  dealings  between  a  man  and  himself,  having  to  deal  with 
"  himself  in  j-ef erence  to  the  interests  of  others."  Brown  had  to 
confirm  the  sale,  which  was  incomplete  until  the  20th  Septem- 
ber. When  Brown  executed  the  transfer  at  this  time  his  insol- 
vency was  publicly  known.  A  sale  or  assignment  of  property 
under  such  circumstances,  is  clearly  within  the  89th  section  of 
the  Insolvent  Act  of  18G9. 

I  have  carefully  gone  over  all  the  authorities  cited  in  the 
learned  arguments  of  tlie  counsel  for  the  defendant,  and  if  I  had 
not,  after  the  fullest  consideration,  arrived  at  the  conclusion 
that  the  89th  section  of  the  Insolvent  Act  of  18G9  was  to  decide 
this  case,  and  the  fair  construction  under  Smith  v.  Carpenter ^ 
as  decided  by  the  Privy  Council,  was  to  be  given  to  it ;  but  that 
the  Bankrupt  Laws  of  England,  or  those  relating  to  insolvency 
in  England,  and  the  decisions  which  have  followed  them  must 
govern  me,  I  might  have  arrived  at  a  difierent  conclusion.  But 
by  the  case  in  the  Privy  Council  of  Sviiih  v.  Carpenter,  whicli 
I  have  referred  to  as  being  a  decision  upon  a  Cohmial  Insolvent 
Law,  similar  in  its  provisions  to  the  Act  passed  by  the  Parlia- 
ment of  this  Dominion,  I  am  confirmed  in  my  opinion  to  follow 
their  judgment,  which  is  applical^le  to  the  facts  of  this  case,  and 
bear  a  striking  analogy  to  the  same.  The  English  Bankrupt 
Acts,  until  32  and  33  Vic.,  cap.  71,  did  not  limit  the  time  to 
three  months,  as  the  92d  section  of  that  Act  now  does,  but  left 
it  uncertain,  and  made  a  transaction  voidable  from  the  time  an 
act  of  bankruptcy  was  committed,  and  the  fraudulent  preference 

» 1  Jur ,  N.  8.  131.  ' 
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assentingly  the  act  of  the  banki-upt,  the  cognizance  or  privity 
of  the  creditor  being  immaterial ;  and  it  is  said  the  later  deci- 
sions have  a  tendency  to  be  more  favorable  than  of  old  to  interest 
of  particular  creditors  as  opposed  to  that  of  the  creditors  at 
large,  and  Crompton,  J.,  in  Edwards  v.  Glynv)  says  that  "  The 
"  tide  has  changed  very  often  in  mattci*s  of  bankruptcy,  and  I 
"  have  known  a  person  cast  upon  what  was  thought  to  be  the 
"  established  principle  and  find  another  was  set  up.  I  wish  to 
"  keep  myself  within  the  principle  of  the  decided  cases  on  the 
"  last  turn  of  the  tide."  The  more  modem  decisions  in  the  Eng- 
lish Courts  of  Law  and  Equity  are  mainly  based  upon  the  latter 
clause  of  the  92d  section  of  the  Bankruptcy  Act  of  18G9,  which 
is,  "  That  this  section  shall  not  aflect  the  rights  of  a  purchaser, 
•*  payee,  or  incumbrancer  in  good  faith  and  for  valuable  consid- 
"eration."  The  section  of  our  Act  of  Insolvency  makes  the 
transfer  and  unjust  preference  void  if  made  within  thirty  days 
before  an  assignment  or  issue  of  attachment  in  insolvency.  If 
earlier,  then  the  burthen  of  proof  is  on  the  person  attacking  the 
transfer. 

The  89th  section  of  the  Insolvent  Act  appeal's  to  have  been 
framed  with  the  object  of  covering  every  case  not  coming  within 
the  three  preceeding  sectioas. 

I  have  given  my  construction  of  the  89th  section  of  the  In- 
solvent Act  of  1869  upon  the  most  careful  consideration  of  this 
important  case,  the  amount  involved  being  large  and  the  ques- 
tions important.  The  same  section  89  is  repeated  in  the  Insol- 
vent Act  of  1875.  There  being  no  fraud  in  fact  the  conduct  of 
the  defendant  is  in  no  wise  impugned  other  than  pressing  for 
security  after  Brown's  neglecting  and  omitting  to  make  the  re- 
mittances promised  in  his  letter  of  16th  June,  1872,  and  after 
this  obtaining  through  his  agent,  George  Tliomas,  the  transfer 
complained  of,  and  which  this  suit  is  instituted  to  set  aside  as 
void. 

This  case  presents  itself  fairly  and  squarely,  whether  any 
person  in  a  state  of  insolvency,  (which  Brown  undoubtedly  was, 
and  it  may  legally  be  considered  that  in  contemplation  of  insol- 
vency, and  within  a  reasonable  time  thereof,  he  made  an  assign- 
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ment  under  the  Insolvent  Act  of  1869)  can  make  a  transfer  of 
nearly  the  whole  of  his  property  to  one  creditor,  leaving  noth- 
ing, or  only  a  few  cents  on  the  dollar,  to  the  remainder  of  his 
creditors,  whereby  such  a  creditor  obtains  an  unjust  preference 
over  his  other  creditors.  I  have  arrived  at  the  conclusion  he 
cannot.  I  hope  this  case  will  not  rest  here,  but  that  it  will  re- 
ceive the  consideration  of  an  appellate  court,  so  that  the  con- 
struction may  be  given  to  the  Insolvent  Act  of  this  Dominion, 
and  establish  a  principle  by  which  creditors  may  act  safely  in 
obtaining  a  transfer  of  property,  whereby  they  may  obtain  a 
preference  from  the  debtors  over  other  creditors. 

I  therefore  decree  that  the  sale  and  transfer  of  the  Oneota 
under  the  certificate  of  sale,  dated  l7th  August,  1872,  by  Wil- 
liam Wright  to  himself,  on  the  4th  September  following,  and 
confirmed  by  J.  C.  Brown  on  20th  September,  was,  under  the 
Insolvent  Act  of  1869,  null  and  void,  as  against  the  plaintiflf  as 
assignee  of  the  insolvent  under  the  provisions  of  the  said  Act, 
as  having  been  made  in  contemplation  of  insolvency,  and  that 
the  defendant,  as  creditor,  did  thereby  obtain,  or  would  obtain 
an  unjust  preference  over  the  other  creditors  of  the  insolvent. 
That  this  defendant  must  account  to  the  plaintiflf  for  the  ship 
Oneota,  that  as  it  appears  the  defendant  allowed  the  price  at 
which  he  took  her,  £8000  stg.,  which  it  appears  in  evidence  was 
the  fair  value  of  the  ship,  the  plaintiflf  is  at  liberty  to  accept  that 
sum,  less  a  commission  to  be  allowed  the  defendant  as  if  the  sale 
was  valid  ;  if  the  parties  do  not  agree  upon  this,  that  then  in 
such  case  it  must  be  referred  to  a  barrister  to  take  an  account 
of  the  ship  Oiieota  and  her  earnings.  I  reserve  further  consid- 
eration of  this  part  of  the  case  and  costs,  upon  whith  directions 
will  be  hereafter  given. 

The  following  grounds  of  appeal  were  delivered  ; 

1.  That  the  learned  Judge  improperly,  at  the  hearing,  ordered 
the  defendant  to  produce  the  documents  referred  to  in  the  41st 
section  of  the  defendant  s  answer  for  inspection  of  the  plaintiflTs 
counsel,  and  after  the  defendant,  in  obedience  to  such  order  so 
improperly  made,  had  produced  such  documents,  and  the  plain- 
tiflTs counsel  had  selected  and  put  in  evidence  such  of  them 
(certain  letters  from  Thomas  to  Wright)  as  he  pleased,  the  learned 
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Judge  improperly  made  use  of  the  said  documents  in  arriving  at 
a  judgment  in  this  cause. 

2.  That  the  transfer  of  the  Oneota  was  not  made  in  contem- 
plation of  insolvency  under  the  provisions  of  the  Insolvent  Act 

of  1869. 

3.  That  the  defendant  did  not,  by  the  transfer  of  the  ship 
Oneota,  obtain  an  unjust  preference  over  the  other  creditors  of 
the  insolvent,  John  C.  Brown,  under  the  provisions  of  the  In- 
solvent Act  of  1869. 

4.  That  the  confirmation  of  the  transfer  of  the  (hieota  by  the 
said  John  C.  Brown  on  the  20th  September,  1872,  had  relation 
back  to  the  sale  of  the  Oneota  on  the  4th  day  of  the  bame 
month,  on  which  day,  (Sept.  4th)  and  before  any  act  of  bank- 
ruptcy on  the  part  of  the  said  John  C.  Brown,  the  title  of  the 
said  William  Wright  to  the  said  vessel  became  complete. 

5.  That  the  certificate  of  sale  of  the  Oneota  was  given  by  the 
said  John  C.  Brown  to  William  Wright  as  security  in  pursuance 
of  an  undertaking  or  agreement  made  by  the  said  Brown  with 
W.  &  R.  Wright  in  the  year  1869,  and  before  they  had  come 
under  any  cash  advances  to  said  Brown,  and  on  the  faith  of  this 
agreement  cash  advances  were  made. 

6.  That  the  certificate  of  sale  of  the  Oneota  was  not  given 
voliuitarily  by  the  said  John  C.  Brown,  but  under  pressure  from 
the  defendant  William  Wright. 

7.  That  under  the  evidence  the  confirmation  of  the  sale  of 
the  Oneota  by  Brown  had  relation  back  to  the  date  of  the  cer- 
tificate of  sale,  and  any  sale  of  said  vessel  made  at  that  time  by 
the  said  William  Wright  cannot  be  impeached. 

8.  That  bills  of  exchange  drawn  by  Brown  upon  W.  &  R. 
Wright  were  accepted  by  them  upon  the  faith  of  Brown^s  pro- 
mise that  security  would  be  given  on  the  ship  Oneota. 

9.  That  the  defendant  was  a  bona  fide  purchaser  under  the 
certificate  of  ^e  of  the  Oneota  for  a  valuable  consideration, 
without  notice  of  the  bankruptcy  of  the  said  John  C.  Brown, 
and  therefore  the  sale  cannot  be  impeached. 

Feb.  15th  and  16th,  1876.  Tuck,  Q,  C,  and  Barker,  Q.  (7., 
were  heard  in  support  of  the  appeal  and  cited  the  following 
cases: 
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18'^  llamDtermnitk  tO  Crity  lixdhvay  Co,  v.  Bnmdy  EaMern  Coan- 

MoLkod      ties  Railway  Co.  v.  Marriage,'^  Ex  parte  Bolland^  Ex  j)<trte 
^'  Craveiiy*  Ex  parte  Tempe-nt'^   Gaslight  Company  v.    Turner^ 

Bank ofxi u.^itrailasia  v.lhirrlsy'  McWhirter  v.  Tlionie^ Strachan 
V.  Barton^  Morgan  v.  Brandrett,^^  Van  Castecl  v.  Bookery^^  Smith 
V.  Tintin^y^  Johnson  v.  Fesemeyery^  Ashtonv.  Corrigan^^  Mercer 
V.  Peterson^^  Jones  v.  Harhery^^  Carman  v.  Fisher^'  Vai^har  v. 
CoolcSy""  Bills  V,  Smithy'^  Ex  parte  IIo)iian^  Atkinson  v.  Brin- 
dully^^  Allen  v.  Bonnettf'  Lomax  v.  Baxtoni'^  Bell  v.  Simpson y'* 
Montejiorc  v.  Enthovenf"  Evans  v.  ILdl'^  Hocking  v.  Acraman^'' 
McMahons  In^.  Act  of  lS7oy  pp.  197y  100  and  20Jy  Archi- 
bald y.IIahlany'*'  Roe  v.  Smithy^  Curtis  v.  Dale,^  McWhirter \, 
Royal  Canadian  Banky^  City  Bank  v.  Smith  y^^  Ex  parte  Black- 
Imrn^  Ex  [Hirte  Topham^^  Belcher  v.  Prittiv^  Brown  v.  Kemp- 
tony^  Ilutton  V.  CritweUy^'  Harris  \,  Rickdt^  Hunt  v.  Morti- 
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Feb.  I7tli  and  18th,  187G.  KayCy  Q.  C.^and  Weldony  Q.  0.,  wore 
lieard  for  the  respondent,  and  cited  tlie  following  autliorities  : 

Bumps  Bankruptcy, pp,  70r^,  706y  HOOy  S(L\  Sl.Jy  <S7,^,  H 17 and 
819 y  2  Phil  Ev,  300 y  1  James  7,  Smith  v.  Carpenter y'''  Forbes  v. 
Ho^ve*^  Hardman  v.  Ellames^^  Drake  v.  SynwSy*^  White  v.  Wil- 
liamsy**  2  Cokes  Rep.,  4S.3y  25  tt,  2  R.  S.y  72y  Princess  of  Wale^n 
V.  Earl  of  Liverpool y^^  Evans  v.  Richard,*^  Orr  v.  Dickinson y*^ 
Heart  of  Oaky*^ Fishers  Dig.  lS7()y  p.  ^/;,  Thurburn  v.  Steward,^ 
Aid  red  v.  Constable  y^  Bird  v.  i^/,ss/*  Edmirds  v.  Glyn'^^ 
Ex   parte    Norton f^    Ex    paiie   Totten;^^    Belcher    v.    JoneSy^ 


iL.  R.  4  11.  L.  Cas.  l7l.  ^SH.  L.  Cas.  32.  ^L.R.  17  Eq.  116. 

<  L.  R.  10  Eq.  648.  ^  l.  k.  q  ch.  App.  70      «  6  Ring.  N.  C.  666. 

'  16  Moore's,  P.  C.  C.  97.  «  19  C.  P.  U.  C.  302.        Ml  Ex.  647. 

w  6  B.  A  Ad.  289.  »  2  Ex.  691.  '^  1  H.  &  C.  849. 

»  25  Beav.  88.  '*  L.  R.  13  Ex.  76.  »i  L.  R.  3  Ex,  104. 

^•L.  R.  6Q.  B.  77.  "Cowp.  117.  "*  1  B.  &  Ad.  145. 

»•  34  L.  J.  Q.  B.  68.     ^  L.  B.  12  Eq.  598.    ^i  2  Bing.  N.  C.  225,  2  Scott  369. 

«L.R.  6Ch.  App.  577.  ^^l  r  gc   p,  io7.        2*2H.&  N.  410. 

»L.  R   5Eq.36.  «L.  R.  0  Q.  B.  610.        "  12  M.  &  W.  171. 

M  31  Q.  B.  U.  C.  295.  »  15  Grant  346.  *>  2  «h.  Cham.  184. 

»»16Grant547, 17  Grant  480.  =»-20C.  P.  U.  C.  93.        "  L.  R.  12  Eq.,  358. 

^  L.  R.  8  Ch.  App.  614.  » 10  Blng.  408.  »  19  L.  J.  C.  P.  169. 

'TlE.AB.lS.  *'4H.&N.l.    »5  M.AR.  12,  lOB.&C.  44 

«» 12  Moore's  P,  C.  C.  114.  *^  102  Mass.  Rep.  437.    «  2  M.  &  K.  732. 

«  Johns  647.  "  8  Ves.  193.  « 1  Swanston  114 . 

<«  1  Swanston  7.  «Uohnson  1.  *»  29  L.  J.  Ad.  78. 

»L.  R.  8  P.  C.  478  &  518  ^6  Q.  B.  370.  "  6  M.  &  G.  143. 

M 2 El.* £.29.  WL.B.16Eq.397.  WL.R.8  CJi.  App.eU.  »2M&W,^58, 
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Taylor  v.  ThmasoUy^  Hunfs  Law  Frauds,  Conv.,  142-3,  Etxirts 
V.  Jones^  Toun/f  v.  Fletcher,^  Graham  v.  Chapman,^  Goodricke 
V.  Taylor^  Bittlestone  v  Cooked 

Subsequently  the  Court  directed  a  further  argument  as  to  the 
eflfect  of  the  86th  section  of  the  Act  upon  the  transfer  in  ques- 
tion. 

Oct  19th  and  20th,  1876.     T^ick,  Q,  C,  and  Barker,  Q.  C,  ap- 
peared for  the  appellant,  and  Kaye,  Q.  C,  Thomson,  Q.  C,  and 
Weldoii,  Q.  C,  for  the  respondent. 
The  following  additional  cases  and  authorities  were  cited  : 
McFarlane  v.  McDonald,^  Ex  parte  Lomndes^  Venezuela  Rail- 
%iKiy  Co.  V.  Klsch*  Leroitx  v.  Brown^^  Jones  v.  Calkin^^  The 
AUce^^  Newton  v.  Ontario  Bank^^  Marsh  v.  Sweeny,^*  Ex  pmie 
Fisher:' 

Car.  Adv,  Vult, 
The  following  judgments  were  now  delivered  : 
Weldon,  J.     The  defendant  appeals  from  the  decision  of  the 
Ekjuity  Court  in  tliis  cause  upon  the  grounds  : 

1st.  That  the  learned  Judge  improperly  decided  that  the 
documents  referred  to  in  the  41st  paragraph  of  the  defendants 
answer  and  plaintiffs'  bill  and  inteiTogatories  were  a  part  of  the 
answer ;  that  they  must  be  produced,  and  when  produced  they 
were  put  in  evidence  and  used  in  arriving  at  a  judgment  in  this 
cause. 

2nd.  That  the  transfer  of  the  ship  0?i^o/^,  by  the  insolvent  to 
the  defendant,  was  not  in  contemplation  of  insolvency  ;  that  the 
defendant  did  not  obtain  an  unjust  preference  over  the  other 
creditors  of  the  insolvent  in  violation  of  the  provisions  of  the 
Insolvent  Act  of  1869.  The  sale  and  traasfer  of  the  said  One- 
otit  to  the  defendant  was  in  pursuance  of  an  understanding  or 
agreement  made  long  before,  viz.,  in  1809,  for  a  valuable  consid- 
eration, without  notice  of  the  insolvency  of  the  said  John  C. 
Brown,  and  therefore  cannot  be  impeached.  The  first  objection 
is  more  of  a  technical  character  than  one  going  to  the  merits  of 
the  case.     The  defendant  is  residing  in  Liverpool,  England,  and 
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»  4  Ir.  C.  P.  449. 
M2C.  B.  85. 
•21  Grant  319. 
>»12C.B.  824. 
» 13  Grant.  652 


>3H.  &C.  423. 
6  2DeG.J.  AS.  122. 
»1  Mont.  24. 
»*3Pug8.  350. 
"  2  Pugs.  464. 


3  3  H.AC.  732. 
«6E1.  &  B.  296. 
»L.  R.  2  H.  L.  99. 
"L.  R.  2  P.  C.  245. 
»M  L.R.  7Ch.  App.  636 
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his  transactions  with  Brown  regarding  the  transfcft*  and  assign- 
ment, are  conducted  through  his  agent,  George  Thomas,  in  Saint 
John.  Various  letters  are  set  out  in  the  defendant's  answer,  and 
the  transfers  are  referred  to ;  and  the  defendant  is  required  by 
the  plaintiffs  interrogatories  to  state  if  he  had  not  information 
and  knowledge  of  the  embarrassment  of  Brown,  and  that  such 
knowledge  was  obtained  from  the  said  George  Thomas  by  letter 
or  cable  telegram,  to  which  the  defendant  in  his  answer  at  para- 
graph numbered  39  says  :  "  he  had  no  such  information  by  letter 
or  telegram,  and  such  letters  and  telegrams  which  had  been 
received  from  George  Thomas  are  in  the  possession  of  the  said 
George  Thomas,  to  whom  they  have  ]x>en  sent  for  the  purpose 
of  these  proceedings  ;"  and  in  the  41st  paragraph  he  states : 
I  admit  such  mortgages  were  given  to  secure  the  payment  of 
the  amount  due  from  the  said  John  C.  Brown  to  my  firm  of 
W.  &  R.  Wright,  and  that  such  indentures  are  now  in  the  pos- 
session, custody  and  control  of  my  said  agent,  the  said  George 
Thomas,  who  acts  for  me  in  Saint  John  in  reference  thereto. 
The  said  agent,  so  acting  on  my  l)ehalf ,  communicate<l  with 
me  both  by  letters  and  by  cable  telegi*ams,  and  I  in  like  man- 
ner directed  and  instructed  him.  The  original  documents  are 
now  in  the  possession  of  my  said  agent  at  New  Brunswick  for 
the  purposes  of  this  suit,  and  I  crave  leave  to  refer  to  the  same 
when  produced,  and  save  as  appears  therefrom,  and  by  the 
verbal  communication  between  the  said  Joseph  Chadwick 
and  the  said  George  Thomas  while  the  former  was  in  Saint 
John  in  the  latter  end  of  September  and  beginning  of  October, 
I  deny  that  I  at  any  time  or  in  any  manner  communicated 
with  him,  and  I  say  that  such  letters,  telegrams,  directions  or 
instructions  as  passed  between  us  are  in  his  possession."  Upon 
reading  the  pleadings  the  plaintiff  claimed  that  these  papers  so 
referred  to  and  mentioned  in  the  said  paragraphs  should  be  read 
with  the  answer  which  the  defendant  contended,  though  refer- 
red to,  were  not,  and  should  not  be  so,  considered.  The  learned 
Judge  appears  to  be  of  opinion,  that  by  the  reference  made  to 
them  in  the  answer  of  the  defendant  they  were  engrafted  as 
part  of  the  same,  and  the  same  will  have  to  be  produced  and 
filed  with  the  clerk  for  reference  when  necessary,  unless  coun$e^ 
should  agree  upon  some  other  course.     The  papers,  or  copies  of 
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them,  were  produced  by  the  defendant's  counsel  and  read  in  evi- 
dence ;  the  principal  objections  are  to  the  copies  furnished  by 
Mr.  Thomas  from  his  letter  book,  the  originals  having  been  mis- 
laid.    There  did  not  appear  to  be  any  other  letters,  and  all  were 
read  that  were  oflfered.    Mr.  Thomas  was  examined  for  the  de- 
fendant, and  he  referred  to  them,  he  did  not  speak  of  any  others. 
The   defendant  did  not  in  his  answer  claim  any  protection 
or  privilege  for  them,  and  as  the  Act  17  Vic,  c.  18,  chap.  2, 
88.  4  and  8  states  "  Documentary  evidence  shall  only  be  refer- 
red to  in  the  answer  in  the  same  manner  as  the  bill,  except  it 
be  necessary  in  order  fully  to  answer  the  interrogatories,*  he 
had  declared  they  were  sent  out  to  his  agent  for  the  purposes 
of  the  suit,  and  were  referred  to  in  the  answer  as  directed  by 
the  said  Act.     I  am  of  the  opinion  the  ruling  of  the  Court  be- 
low was  correct.     The  plaintiflf  could  have  obtained  them  (if  the 
learned  Judge  had  decided  otherwise)  by  a  more  circuitous  way, 
as  directed  by  the  17th  section  of  the  said  chapter.     They  were 
Intimate  evidence  in  the  cause,  and  why  should  they  not  be 
referred  to  by  the  learned  Judge  if  he  deemed  it  necessary  to  do 
so  to  enable  him  to  arrive  at  a  conclusion  ?    The  facts  of  this 
case  are  undisputed  so  far  as  regards  Brown's  insolvency,  and 
that  he  was  in  a  state  of  hopeless  insolvency  on  the  first  of 
August,  1872,  and  his  condition  was  in  no  wise  improved  or 
altered  for  the  better  from  that  time  until  he  closed  on  the  20th 
September,  and  when  the  Collector  of  Customs  seized  the  stock 
he  had  on  hand  in  the  warehouse  for  his  indebtedness  to  the 
Crown  of  $28,000,  and  which  only  realized  $1,986.91,  or  when 
he  made  an  assignment  under  the  Insolvent  Act  of  1869  to  the 
official  assignee.     That  during,  that  period,  and  for  some  months 
previous,  he  was  kept  afloat  by  drawing  bills,  making  notes  to 
Oulton  Bros,  and  others  and  having  them  discounted  on  the 
streets  at  ruinous  rates,  giving  post-dated  checks,  ante-dating 
notes,  and  in  various  ways  raising  money  to  remit  to  the  defend- 
ant, and  drawing  upon  them  for  large  sums  and  using  the  funds 
which  ought  to  go  to  the  defendant.      Brown  says :  "  I  drew 
very  heavily  in  June  to  retire  the  paper  I  made  for  Oulton. 
Onlton's  drain  was  no  stopping.      I  could  not  tell  where  I  was. 
I  did  not  know  fully  the  extent  of  my  liabilities.     I  cannot  tell 
what  amoirnt  of  checks  wq^  afloat ;  my  books  won't  show.     ^ 
U 
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memorandum  was  put  on  the  file  of  bank  notices.  My  books 
will  shew  the  amount  of  notes  made  by  me  and  indorsed.  I 
could  not  tell  what  my  liabilities  were." 

It  appeared  by  the  evidence  of  Mr.  Thomas,  the  agent  for  the 
appellant  Wright,  that  the  insolvent  told  him  he  thought  by 
giving  security  it  would  affect  his  credit.  He  made  no  inquiry 
of  Brown  of  his  affairs.  Brown  told  him  the  Honorable  John 
Robertson  had  been  pressing  him  for  security  by  a  second  mort- 
gage. When  Thomas  knew  of  the  indebtedness  of  Brown  to 
the  Wrights  he  thought  his  case  hopeless  ;  he  did  not  allude  to 
Brown's  indebtedness  outside  of  what  he  owed  Wright.  He 
had  his  doubts  from  what  he  heard.  He  (Thomas)  said,  "  I  was 
"  trying  to  get  all  the  security  I  could  for  Wright.  It  was  no 
matter  to  me  how  much  he  owed  outside.  I  knew  what  prop- 
erty he  had  and  I  wanted  to  get  it  for  Wright.  After  being 
"  aware  of  Brown's  indebtedness  to  Wright  I  would  not  have 
"  trusted  him  any  sum  whatever  after  the  1st  of  August."  It 
was  urged  by  the  counsel  for  the  appellant  Wright  that  this  sale 
to  Wright  cannot  be  impeached  as  Brown  was  under  a  moral 
obligation  by  an  agreement  or  understanding  in  1867  or  1869, 
to  give  security  whenever  Wright  required  it;  \\ot  having  re- 
quired it,  and  Brown  giving  it,  takes  it  out  <'■  the  Insolvent 
Act  as  a  preference  void  under  the  said  Act.  Hunt  v.  Morti- 
vier^  was  cited,  but  I  think  the  facts  in  that  case  tear  r.j 
analogy  to  this.  Mercer  v.  Pet^raon^  was,  partly  in  respect  of 
an  original  agreement,  and  subsequent  advance  actually  made 
was  a  substantial  equivalent  for  the  assignment.  Jones  v. 
Ilarbei^  was  decided  upon  the  Bankrupt  Act,  12th  and  13th  Vic, 
c.  106,  ss.  77  and  88.  Lord  Denman,  C.  J.,  in  Marshal  v. 
Larnh*  says,  "  Suppose  the  bankrupt  had  borrowed  or  obtained 
"  money  from  the  defendant  on  the  joint  and  several  note  of 
"  himself  and  a  perfect  sufficient  and  solvent  8ecurity,and  hadvol- 
"  untarilyand  in  contemplation  of  bankruptcy,paid  off  the  note  in 
"  order  to  relieve  the  surety,  the  defendant  would  derive  no  benefit, 
"for  the  solvent  security  would  be  as  good  to  him  as  money; 
"  yet  would  not  this  be  a  fraudulent  preference  ?  There  would  be 
"  a  moral  obligation  to  relieve  his  surety;  but  is  not  the  credi-. 
"  tx)r  pref eiTcd  ?     He  receives  out  of  the  estate  twenty  shillings 

'  10  B.  AC.  44.     -'  lTb.  3  }^%,  105.    =  23  L.  J.  N.  8,  606.     *5Ad.  &E,  113. 
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"  to  the  pound,  whereas  the  other  creditors  do  not,  and  he  is 
preferred  fraudently  quoad,  the  bankrupt's  intention."  It 
would,  to  my  mind,  be  in  fraud  of  the  Bankrupt  Laws  should 
such  a  contention  avail;  it  would  be  productive  of  all  the  evils 
of  secret  conveyances,  and  allow  a  person  to  be  held  out  to  the 
world  as  having  property  whereby  he  would  obtain  credit,  and 
when  a  reverse  comes  the  whole  of  his  property  swept  away  by 
a  secret  promise  made  years  before.  In  In  re  Ash,'  Lord 
Justice  Mellish,  in  delivering  the  judgment  of  the  Court,  said, 
"  Although  we  do  not  dispute  the  rule  that  whei'e  a  sum  of 
"  money  is  advanced  on  the  faith  of  a  promise  that  a  bill  of  sale 
"  shall  be  given — such  sum  is  treated  as  a  present  advance  on  the 
"  security  of  a  bill  of  sale  — we  do  not  think  the  rule  protects 
"  transactions  where  the  giving  of  bills  of  sale  is  purposely  past- 
"  poned  until  the  trader  is  in  a  state  of  insolvency,  in  order  to 
"prevent  the  destruction  of  his  credit  which  would  result  from 
"  registering  a  bill  of  sale.  We  think  that  such  a  postponement 
"  is  evidence  of  an  intention  to  commit  an  actual  fraud  against 
"  the  general  creditors." 

Sointhiscase,if  the  defendant  had  promised  the  Wrights  to  give 
them  security  whenever  they  required  it,  if  they  thought  proper 
to  lay  by  and  require  no  security  to  be  given  until  the  defend- 
ant was  hopelessly  in  a  state  of  insolvency,  any  security  given 
would  be  tainted  with  fraud,  if  not  actually  fraudulent  against 
the  general  creditors  of  the  insolvent.  In  L.  R  8,  Ch.  643, 
Ex  parte  McKay ,  In  re  Jeavons,  an  agreement  for  a  bill  of  sale 
to  be  given  whenever  Brown  &  Co.  should  have  reasonable 
grounds  for  believing  it  was  necessary  for  their  security,  in  such 
case  Jeavons  would  execute  the  bill  of  sale  immediately.  This 
was  in  March,  1872,  and  in  May  following  Brown  &;  Co  tendered 
a  biU  of  sale  to  Jeavons  for  execution  on  the  29th  July. 
Jeavons  filed  a  petition  for  liquidation.  Brown  &  Co.  applied 
to  the  Court  for  an  order  declaring  their  lien,  but  being  re- 
fused Brown  &  Co.  appealed. 

Sir  W.  M.  James,  L.  J.,  in  giving  judgment  says,  "  If  it  wero^. 
"  permitted  that  one  creditor  should  obtain  a  preference  i^  this  ^^ 
"  way  by  some  particular  security,  I  confess  I  do  not  see  why  it 
"  could  not  be  done  in  every  case,  why  in  fact,  every  article  sold 

1  41  L.  J.  Bank.,  L.  B.  7  Ch.  App.  636.  ~ 
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to  a  bankrupt  should  not  be  sold  under  a  stipulation  that  the 
price  should  be  doubled  in  the  event  of  his  becoming  a  bank- 
rupt. It  appears  to  me  to  be  a  clear  attempt  to  evade  the 
operation  of  the  bankrupt  laws,  and  that  this  contention  is 
most  unreasonable.  It  either  is  or  is  not  an  assurance  of  the 
goods.  It  is  admitted  it  is  not  assurance  at  law,  but  it  is  con- 
tended it  is  an  assurance  in  equity,  that  is  to  say  that  the  cred- 
itors have  acquired  an  equitable  right  to  the  goods.  I£  it  is  an 
equitable  assurance  of  the  goods  it  requires  registration.  I  am 
therefore  of  the  opinion  the  contention  wholly  and  entirely 
fails,  and  that  the  appeal  ought  to  be  dismissed  with  costs." 
"  It  is  certainly  remarkable  that  there  is  apparently  no  re- 
ported case  in  which  this  has  been  decided  with  reference  to  a 
creditor  in  an  ordinary  mercantile  transaction,  but  that  it 
seems  to  me  to  be  an  a  foiiiori  case.  In  the  simple  case  of  a 
man  lending  a  sum  of  money  on  mere  personal  security,  and 
making  a  bargain  that,  in  the  event  of  his  debtor  becoming 
bankrupt,  he  should  have  a  security  upon  a  certain  portion  of 
his  property,  it  would  really  be  an  absurd  contention  that  he 
should  be  allowed  to  have  the  benefit  of  the  security  under  the 
bankrupt  law." 

Sir  George  Mellish,  L.  J.  "  I  am  of  the  same  opinion.  The 
same  doctrine  is  laid  down  by  Lord  Eldon  in  Hi<jginhothxvni  v. 
Holmey  that  is  to  say,  as  I  understand  it,  a  person  cannot  by  a 
secret  imderstanding  make  it  a  part  of  his  agreement  that  in 
'  the  event  of  insolvency  he  is  then  to  get  some  additional  ad- 
"*  vantage  which  prevents  the  property  being  distributed  under 
"  the  law  relating  to  insolvency." 

From  these  authorities  I  am  of  the  opinion  the  contention  on 
behalf  of  the  appellant  cannot  be  sustained,  the  moral  obligation 
to  the  Messrs.  Wright  was  no  more  than  the  same  obligation  to 
pay  his  other  creditors  —  it  cannot  be  any  higher.  The  obli- 
gation is  the  same  to  all  his  creditors,  and  there  can  be  no  moral 
obligation  to  prefer  one  at  the  expense  of  the  otjiers;  the  la- 
solvent  Law  req  uires  them  to  be  treated  all  alike.  It  was  also  argu- 
ed that  the  defendant  was  protected  in  the  transfer  of  the  Oneota 
by  the  insolvent,  under  the  81  st  section  of  the  Merchant's  Ship- 
ping Act.      This  contention  was  not  raised  in  the  Court  below, 
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nor  if  it  had  been  could,  I  think,  be  raised  with  any  hope  of 
success.  This  objection  may  be  answered  by  the  manner  in  which 
the  defendant  below  (the  appellant  here)  became  the  purchaser: 
the  Merchants  Shipping  Act  prescribes  the  mode  and  manner  in 
which  persons  may  sell  ships  outside  of  the  Province.  A  power 
to  sell  under  the  said  Act  is  prescribed  in  Form  N.  to  the 
schedule  of  the  said  Act,  and  fixes  the  minimum  price  at  which 
the  ship  is  to  be  sold.  The  81st  section  lays  down  the  rules. 
The  defendant,  William  Wright,  disposes  of  the  ship  to  himself 
is  this  in  conformity  with  the  rules  so  laid  down?  Is  it  not  a 
well  known  rule  of  law  and  equity  that  a  man  cannot  dispose 
of  property  to  himself?  How  can  he  be  the  buyer  and  seller? 
Mr.  Wright  in  his  letter  to  the  insolvent  of  the  7th  September, 
1872,  says,  "  We  have  transferred  the  Oneota  to  the  ownership 
"of  our  Mr.  William  Wright,  at  the  valued  price  of  £8,000  ster- 
"ling,  which  is  very  full,  but  please  understand  we  are  not  at 
"all  desirious  of  retaining  the  ship,  having  as  much  tonage  now 
"as  we  care  to  have.  We  wish  you  to  repurchase  at  the  same 
"price  as  soon  as  possible.  In  the  event  of  such  repurchase  we 
'would  give  you  the  benefit  of  all  profits,  sulyect  of  course  to 
"  the  liquidation  of  our  debt.  We  wish  it  clearly  understood  we 
"want  payment  in  money,  not  in  ships  or  anything  else." 

This  shewshowtheship  was  held  and  it  was  quite  competent  for 
a  Court  of  Elquity  to  deal  with  the  ship  and  manner  in  which  she 
was  held  by  the  defendant.  See  Orr  v.  Dickinson;  Holdemess 
V.  McLeod.  In  the  present  case,  though  there  is  certainly  what 
would  be  fraud  in  an  ordinary  case,  as  it  amounts  to  this,  Wright 
knew  the  state  of  Brown's  insolvency,  and  that  delay  in  finding 
a  purchaser  for  the  Oneota  might  prejudice  his  security,  he 
adopted  the  extraordinary  mode  of  transfering  the  ship  to  him- 
self. A  Court  of  Equity  would  not  refuse  to  treat  the  sale  as 
a  nullity  notwithstanding  the  Registry  Acts. 

Many  cases  were  cited  to  shew  the  construction  given  by  the 
Courts  upon  voluntary  assignments,  what  were  acts  of  bank- 
ruptcy, and  to  shew  how  far  the  acts  of  an  insolvent  or  bank- 
rupt giving  creditors  upon  pressure  a  preference  without  vio- 
lating or  being  in  contravention  of  the  bankrupt  laws;  but  in 
order  fully  to  understand  the  several  cases  we  must  refer  to  the 
several  acts  relating  to  bankruptcy  in  England  from  13  Eliz. 
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c.  7,  down  to  6  Geo.  4,  c.  IG.  The  test  of  an  act  of  bank- 
ruptcy, "  was  the  deed  voluntarily  made  to  give  a  preference  to 
"  particular  creditors?"  and  in  some  cases  it  was  held  a  deed 
whereby  a  debtor  being  pressed  conveyed  estates  in  trust  to  sell 
to  pay  the  pressing  creditor  with  a  f  uither  trust  to  pay  his  debts 
to  certain  relatives,  in  order  to  give  them  an  undue  preference 
in  contemplation  of  bankiiiptcy,  was  an  act  of  bankiniptcy,  even 
although  the  bankrupt  subsequently  continued  to  carry  on  his 
trade  for  three  years  })efore  a  commission  issued  against  him. 
By  the  Act  0,  Geo.  4,  c.  10,s.  3,  it  was  enacted,  "That  if  any 
"  trader  should  make  any  fi^audulent  gi^ant  or  conveyance  of 
"  any  of  his  lands,  tenements,  goods,  or  chattels,  etc.,  or  make  any 
"  fi-audulent  gift,  delivery  or  transfer  of  any  of  his  goods  or  chat- 
"  tels  with  intent  to  delay  or  defeat  his  creditoi-s,  he  shall  be 
"  deemed  to  have  thereby  committed  an  act  of  bankruptcy.'*  In 
giving  a  construction  on  this  statute  in  Gibbons  v.  PhiWp8y 
Bayley,  J.  "  If  the  party  so  securing  the  debt  had  been  sol- 
"  vent  the  transaction  would  not  have  been  deemed  fraudulent, 
"although  it  might  have  the  effect  of  delaying  other  creditors; 
"  but,  if  he  knew  himself  to  be  in  such  a  situaticm  that  he  must 
"  have  been  supposed  to  have  anticipated  that  bankruptcy  would, 
"  in  all  human  probability,  follow,  then  I  think,  it  was  fraudulent 
"within  the  meaning  of  6  Geo.  4,  e.  10.  In  this  sense, 
"  contemplation  of  bankiiiptcy  has  ahvays  been  considered  evi- 
"  dence  of  fraud,  although  the  party  may  not  have  expected  the 
"  actual  and  immediate  issuing  of  a  commission." 

So  that  under  this  statute  a  conveyance  of  a  part  of  a  trader  s 
property  to  a  particular  creditor  to  be  an  act  of  bankruptcy 
within  the  section  must  be  voluntary  and  given  in  contempla- 
tion of  bankruptcy,  both  of  which  were  necessary  to  make  an 
act  of  bankruptcy  and  a  fraudulent  conveyance.  Then  came 
the  12th  and  13th  Vict.  c.  lOG,  s.  07.  "  If  any  trader,  liable  to 
"  become  Imnkrupt  shall  make  any  fraudulent  grant  or  convcy- 
"  ance  of  any  of  his  lands,  goods,  or  chattels,  or  shall  make  any 
"  fraudulent  gift,  delivery  or  transfer  of  any  of  his  goods  or 
"  chattels,  with  intent  to  defeat  or  delay  his  creditoi's  he  shall 
"  be  deemed  to  have  committed  an  act  of  bankruptcy,"  and  this 
limits  the  term  to  which  the  bankruptcy  relates  back  to  the 
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period  of  twelve  months  next  preceeding  the  order  of  ad- 
judication, but  left  the  law  the  same  as  in  the  preceeding  acts. 
In  the  Bankruptcy  Act,  32nd  and  33rd  Vict.  c.  71,  which  consoli- 
dated and  amended  the  laws  relating  to  bankruptcy,  consider- 
able changes  were  made  for  the  avoidance  of  fraudulent  prefer- 
ences, although  such  conveyances,  payments  in  contemplation 
of  bankruptcy  or  after  an  act  of  bankruptcy  had  been  commit- 
ted, these  questions  were  generally  left  to  the  Jury,  of  the  in- 
tent, and  to  decide  questions  of  fraudulent  preference,  but  it  was 
the  first  which  made  fraudulent  preference  the  creature  of  en- 
actment; it  had  grown  on  the  bankrupt  laws  by  fraudulent 
assignments  at  common  law  under  13  Eliz.  c.  5,  and  by  fraud- 
ulent assignments  of  the  whole  or  a  part  of  the  debtor's  property. 
Fraudulent  assignments  within  the  two  latter  cases,  are  legally 
fraudulent,  and  as  such  being  acts  of  bankruptcy,  whenever 
they  are  preferences  to  particular  creditors  in  contravention  of 
the  principles  under  which  the  assets  are  distributed  under  the 
bankrupt  laws.  In  Belcher  v.  Jmies^  Lord  Denman  says,  "  It 
"  ia  admitted  that  the  doctrine  of  fraudulent  preference  was  in- 
"  grafted  on  the  bankrupt  laws  by  judicial  decisions,  more  es- 
"pecially  by  those  of  Lord  Mansfield,  whence  it  has  been  im- 
"ported  into  the  statute  6  Geo.  4,  c.  IG.  There  had  been  a 
"  divergence  from  the  principle  acted  on  by  Lord  Mansfield,  but 
"  latterly  there  has  been  a  recuirence  to  the  proper  principle.** 
Si^htrt  V.  Spooner.^ 

In  Ex  parte  Bayhy;  In  re  Buri^ll^  a  bankrupt  appeal  in 
Chanceiy,  from  the  decision  of  commissioner  Goulbom. 

This  was  an  appeal  from  the  decision  of  Mr.  Commissioner 
Goulborn,  whereby  he  had  refused  to  allow  the  claim  of  the 
petitioners,  under  a  deed  of  assignment  of  the  principal  part  of 
the  banki-upt  8  estate  and  effects,  executed  to  them  by  the  bank- 
rupt very  shortly  before  the  adjudication.  This  was  done  upon 
pressure  by  the  petitioners  and  upon  an  intimation  by  them 
upon  the  >>ankrupt  that  unless  he  did  so  they  would  take  steps 
to  recover  the  debt  due  to  them  from  him,  and  he  executed  the 
deed  in  question  in  their  favor.  The  petitioners  were  the  trus- 
tees of  the  Barnstable  and  Chafford  Benefit  Building  Society, 
of  which  the  bankrupt  had  been  duly  appointed  treasurer  from 
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the  2nd  March,  1847,  to  the  20th  December,  1851,  when  it  ap- 
peared the  bankrupt  was  indebted  to  the  petitioners  in  the  sum 
of  £777 14s.  9d  for  moneys  received  by  him  on  account  of  the  peti- 
tioners as  trustees  of  the  Society.  The  deed  was  dated  the  20th 
December,  1851,  and  granted  to  the  said  trustees  all  his  right 
to  certain  messuages,  etc.,  subject  to  certain  mortgages  thereon, 
and  was  to  be  a  security  for  a  debt.  There  were  also  assigned 
the  rents  and  some  policies  of  insurance.  It  appeared  from  the 
evidence  that  the  mortgages  upon  the  freehold  mentioned  in 
the  deed  were  equivalent  to  the  value  of  the  property  mort- 
gaged, or  nearly  so,  and  that  the  only  property  of  any  substan- 
tial value  comprised  in  the  deed,  consisted  of  the  policies  of  As- 
surance and  the  debts.  The  only  property  of  the  bankrupt  not 
comprised  therein,  viz.;  his  stock-in-trade  and  furniture  at 
B.,  where  he  carried  on  his  trade  as  grocer  and  tallow 
chandler.  The  deed  of  assignment  was  prepared  by  the  peti- 
tioners* solicitor,  and  tendered  to  the  bankrupt  for  execution. 
The  evidence  did  not  shew  that  the  bankrupt  was  aware  of  an 
execution  which  was  upon  the  point  of  being  enforced  which 
had  been  recovered  against  him  some  years  back,  which  was 
placed  in  the  Sheriff's  hands  the  same  evening.  The  sum  of 
£413  had  been  realized  upon  the  property  in  the  assignment, 
but  the  commissioner  refused  to  allow  the  claim  on  tnc  ground 
that  the  assignment  of  the  20th  December,  1851,  under  which 
the  petitioners  made  their  claim,  was  a  conveying  away  of  so 
great  a  part  of  the  estate  and  effects  of  the  bankrupt  as  to  ren- 
der him  incapable  of  carrying  on  his  trade,  and  was  therefore 
an  act  of  bankruptcy. 

Sir  J.  L.  Knight  Bruce,  L.  J.  says:  "\\ath  the  doctrine,  how- 
"  ever,  of  fraudulent  preference,  at  least  in  its  ordinary  sense — 
"  that  is  the  technical  sense  of  the  expression — ^we  have  nothing 
"  to  do,  for  the  transaction  was  not  of  the  bankrupt's  seeking. 
The  deed  was  obtained  under  pressure  on  the  part  of  the 
creditors,  who  obtained  it,  and  was  his  unwilling  rather  than  big 
willing  act — a  state  of  things  consistent,  nevertheless,  with  the 
possibility  that  the  deed  may  have  been  an  act  of  bankruptcy  with- 
in the  67th  section  of  the  Bankrupt  Consolidation  Act  of  1849 
"  or  it  may  be  void  as  against  the  respondents,  as  contrary  to  the 
"  policy  of  the  Act.     *     *     *     It  is  clear  the  bankrupt  at  th^ 
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"  time  when  he  executed  the  deed,  was  to  his  most  ceitain  know- 
"  ledge  doubly  insolvent,  and  then  he  was  subject  to  two  judg- 
ements which  would  be  put  in  force  against  him  on  the  22nd. 
"The  deed  was  prepared  by  Woodwai'd  who,  throughout  the 
"transaction  had  acted  for  the  appellants  as  their  solicitor.  Mr. 
"Woodward  had,  down  to  the  19th  December,  acted  as  the 
"bankrupts'  solicitor,  and  he  must  have  prepared  the  instrument 
"  with  a  general,  if  not  a  particular  knowledge,  of  the  insol- 
"vency  of  the  bankrupts'  affairs,  or  at  least  to  have  had  reason- 
"able  grounds  for  suspecting  them  to  have  been  desperate.  *  * 
"Being,  as  I  am,  of  the  opinion  that  the  execution  of  the  deed 
"and  the  delivery  of  the  books  formed  a  part  of  the  same 
"transaction;  being,  as  I  am,  of  the  opinion  that  when  the  bank- 
"  nipt  put  his  hand  to  the  instrument  he  could  not  but  have  known 
"that  all  chance  of  continuing  in  trade  fairly  or  substantially,  or 
"otherwise  colorably,  was  by  that  act  destroyed.  Consider- 
"ing  the  well-known  decisions  before  those  of  Paler  y.  Walker 
"and  London  v.  Shaft,  hud  considering  those  two  decisions  also, 
"I  am  satisfied  that  to  hold  this  deed  void  as  against  the  re^ 
"  spondents,  the  assignees  under  the  bankruptcy  is  not  only  right 
"  morally,  as  between  the  immediate  parties  to  the  present  con- 
"troversy,  and  not  only  for  the  general  interests  of  society,  but 
"  warranted  both  by  authority  and  reason.  I  am  of  opiiiion, 
"therefore,  that  this  appeal  should  be  dismissed  with  costs." 

Sir  G.  L.  Turner,  L.  J.  "I  concur  in  the  opinion  that 
"  this  d^ed  is  void  as  against  the  respondents.  Two  points  were 
"relied  on  in  support  of  the  deed,  the  first  that  a  considerable 
''part  of  the  estate  of  the  bankrupt,  viz.,  his  stock  in  trade  and 
"  furniture  were  not  effected  by  the  deed ;  second,  that  there 
"was  no  proof  of  an  intention  on  the  part  of  the. bankrupt  to 
"defeat  or  delay  his  creditors.  As  to  the  first  point  it  was  ad- 
"  mitted,  that  if  all  his  estate  had  been  comprised  in  the  deed  it 
"would  hiive  been  void ;  but  it  was  argued  that  a  substan^/ial 
"part  of  the  estate  not  having  been  comprised  in  the  deed,  the 
"case  did  not  fall  within  the  principal  of  the  decisions  as  to  the 
"*  assignment  of  the  entire  estate.  I  apprehend  that  the  true 
"  principal  is,  whether  there  was  such  an  assignment  as  to  pre- 
"  vent  tike  bwikrupts'  trade  being  carried  on.     I  agree  with  the 

"  commissioner,  that  carrying  on  his  trade  means  carrying  it  on 
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"  in  the  ordinary  and  usual  course.  This  doctrine  was  laid  down 
"  by  Lord  Mansfield  in  Hoopei*  v.  Smith, ^  where  he  says :  '  In- 
"  deed  if  a  man  makes  over  so  much  of  his  stock  in  trade  as  to 
"  disable  himself  from  being  a  ti-ader,  this  would  be  fraudulent, 
"it  would  be  an  assigrmient  of  his  solvency/  This  doctrine 
"  might  now  be  considered  as  going  a  little  too  far,  but  itnever- 
"  theless  shew^s  the  principle  upon  which  the  cases  proceed :  for 
"  the  reason  why  the  assignments  of  the  entire  estate  constitute 
"  an  act  of  bankruptcy  is  because  the  bankrupt  is  thereby  pre- 
"  vented  from  carrying  on  his  trade." 

In  Aldred  v.  Constable^  the  Court  thus  lays  down  the  rule 
regarding  contemplation  of  bankruptcy,  by  which  the  jury 
should  be  instructed,  (Lord  DENMAN)^"and  it  seems  to  us 
"  that  on  a  new  trial  the  jury  ought  to  }jQ  told  that  the  contem- 
"  plation  of  insolvency  is  by  no  means  inconsistent  with  that  of 
"  bankruptcy.  And  that  if  the  debtor  at  the  time  of  giving  the 
"  warrant  of  attorney  considered  he  was  likely,  from  the  condi- 
"  tion  in  which  he  then  stood,  to  become  a  bankrupt,  and  that 
"  he  gave  the  warrant  of  attorney  with  the  intention  of  secur- 
"  ing  his  father's  debt,  when  he  knew  his  assets  were  inadequate 
"  to  the  payment  of  all  his  creditors  that  the  proof  of  fraudulent 
"  preference  would  be  complete." 

It  has  been  held  in  this  Court  in  Marsh  v.  Sweeny*  that 
contemplation  of  insolvency  did  not  necessarily  mean  contem- 
plation of  an  assignment  under  the  Act,  but  might  refer  to  the 
knowledige  of  the  insolvent  that  he  could  not  carry  on  his  busi- 
ness after  the  transfer  in  question. 

From  these  and  similar  authorities  certain  principles  are  de-^ 
dudble  to  shew  when  transfers  are  acts  of  bankruptcy  and 
fraudulent  when  made  to  creditors. 

Ist.  An  assignment  of  all  his  property,  or  so  much  as  disabled 
him  from  carrying  on  his  business  in  the  ordinary  way,  whether 
the  assignment  be  obtained  by  pressure  or  be  voluntary,  or  that 
his  creditors  are  impeded,  obstructed  or  delayed  thereby,  or  any 
oonveyance  which  has  the  effect  of  defeating  or  delaying  credi-* 
tors,  np  matter  what  the  motive  may  be  for  such  conveyance  or 
transfer,  it  must  be  taken  to  be  with  such  intent,  and  therefore 
fraudulent,  and  an  act  of  bankruptcy— when  the  state  of  such 
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persons'  affairs  is  such  as  to  make  bankruptcy  inevitable,  what 
other  object,  intent  or  motive  could  a  debtor  have  than  to  give 
a  preference  ? 

The  appellants*  counsel  contended,  from^a  number  of  cases  de- 
cided since  the  passing  of  the  Bankrupt  Act,  32nd  and  33rd  Vic.,c. 
71,  which  were  cited,  that  the  law  favored  transfers  made  in  good 
faith.  I  admit  the  decisions  in  Englandfeo  very  far  and  extend 
the  doctrine  of  transfers  in  good  faith,  but  those  cases  are  based 
upon  the  words  of  the  section  which  differ  very  materially  from 
the  section  in  the  Insolvent  Act  of  this  Dominion.  I  will  quote 
the  section  92  of  the  Bankrupt  Act,32nd  and  33rd  Vic.,and  a  lead- 
ing case  decided  upon  it,  to  shew  it  can  have  no  bearing  on  the 
case  to  be  decided  upon  the  Insolvent  Act  of  this  Dominion. 

The  Bankruptcy  Act  of  1869,  s.  92,  reads  thus:  "Every 
■"  conveyance  or  transfer  of  property  or  charge  thereon  made, 
"  every  payment  made,  every  obligation  incurred,  and  eveiy 
"  judicial  proceeding  taken  or  suffered  by  any  person  unable  to 
pay  his  debts  as  they  become  due  from  his  own  moneys  in 
favor  of  any  creditor,  or  any  pei-son  in  trust  for  any  creditor, 
with  a  view  of  giving  such  creditor  a  preference  over  the 
"  other  creditors  shall,  if  the  person  making,  taking,  paying  or 
"  suffering  the  same  become  bankrupt  within  three  months  after 
the  date  of  making,  taking,  paying  or  suffering  the  same,  be 
deemed  fraudulent  and  void,  as  against  the  trustee  of  the 
"  bankrupt  appointed  under  this  Act ;  but  this  section  ahaU  not 
"  affect  the  rights  of  ajywrcJiaaer.iJayee  or  hicuvibrancer  in  good 
**  faith  andfai'  valuable  consideration" 

The  latter  clause  of  this  section  is  a  very  extraordinary  quali- 
fication to  the  first  part  thereof,  and  upon  which  decisions  have 
been  given  extending  preferences,  whether  voluntary  or  not, 
farther  than  any  of  the  previous  Bankrupt  Acts  did.  See  the 
case  of  Ex  parte  Blackburn,^  which'  is  recognized  inT^o;  parte 
Topha/ni,  In  re  Walker*  and  where  Sir  G.  Mellish,  L.  J.,  says  in 
his  "  opinion  that  is  a  perfectly  accurate  description  of  the  state 
of  the  law,"  based  upon  92nd  section  of  the  Bankrupt  Act  of  1869, 
That  Act  rather  extended  the  power  of  the  debtor 
to  make  preferences,  and  protected  a  creditor  7when  he 
obtained  a  transfer.    The  case  of  Butcher  v.  Steads  in  the  House 

~»  LTBTI 2^Xq.  358:  '  ^hTBlTs^Teuili^LrjTBmk.  57. 
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of  Lords,  June,  1876,  seems  to  confirm  this  view.  The  facts  of 
the  case  were  these:  Meldrum  &  Wydler  in  December, 
1873,  filed  a  petition  in  liquidation  when  the  appellant 
was  apjpointed  trustee.  The  estate  was  indebted  to  trade 
creditors  £1200,  to  three  bankers  £5000,  and  to  Messrs.  S.  &  Co. 
about  £37,000.  In  October,  1873,  the  bankrupts  took  stock 
and  found  they  were  largely  insolvent,  and  between  that 
time  iajid  the  filing  of  their  petition  they  had  realized  what 
they  could  from  their  estate  and  paid  to  their  trade  creditors. 
The  trade  creditors  had  not  pressed  for  their  payment,  but 
Meswrs.  S.  &;  Co.  were  pressing  for  payment  of  the  large  amount 
duo  them.  The  amount  then  paid  by  preference  to  these  trade 
creditors,  between  October  and  December,  was  over  £3000.  The 
respondent  was  one  of  their  trade  creditors,  and  the  amount  of 
the  preferential  payment  thus  made  without  any  pressure,  was 
£186,  148.  9d.  It  was  admitted  the  respondents  had  no  know- 
ledge at  the  time  this  payment  was  made  that  the  debtors  were 
insolvent,  or  that  their  affairs  were  likely  to  be  wound  up  in 
bankruptcy.  The  statement  of  the  bankrupts'  affairs  shewed 
liabilities  £40,317, 12s.  7d.,  assets  estimated  £13,475, 2s.  3d.  The 
trustee  claimed  to  have  the  £186,  14s.  9d.  repaid  to  the  estate 
by  the  respondent.  The  County  Court  Judge  decided  that  the 
payment  was  a  fraudulent  preference,  and  that  the  money  must 
be  restored  to  the  estate.  The  Chief  Judge  reversed  this  de- 
cision. The  Lord  Justice  confirmed  his  decision  on  the  ground 
that  the  respondent  was  protected  by  the  92d  section  of  the 
Bankrupt  Act  of  1869.  The  liquidator  now  appealed  to  the 
House  of  Lords ;  all  the  cases  bearing  on  the  subject  were  cited. 
The  Lord  Chancellor  said :  "  I  cannot  doubt  that  there  was  in 
"  this  case,  within  the  meaning  of  the  92d  section  of  the  Bank- 
"  ruptcy  Act  of  1869,  a  paympnt  made  by  a  person  unable  to  pay 
"  his  debts  as  they  become  due  from  his  own  moneys  in  favor  of 
"  a  creditor,  with  a  view  of  giving  that  creditor  (along  with  seve- 
"  ral  others,)  a  preference  over  other  creditors,  and  if  there  was 
'*  nothing  more  in  the  case,  inasmuch  as  the  person  making  thq 
'*  payment  became  bankrupt  within  three  months,  the  payment 
"  should  be  deemed  fraudulent  and  void  as  against  the  tinisteea 
"  of  the  bankrupt.     I  do  not  forget  the  observation  made  by  thg 
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"counsel  for  the  respondent  that  the  goods  supplied  to  the 
"  bankrupts  in  respect  to  which  the  debt  arose,  were  supplied  in 
"  order  to  enable  him  to  cany  on  his  trade,  and  after  he  had 
"fallen  into  the  state  of  insolvency  contemplated  by  the  section 
"  in  question.  If  the  goods  had  been  supplied  for  ready  money, 
"  if  the  money  had  been  taken  in  exchange  for  the  goods,  it 
"might  well  be  that  the  exchange  of  goods  for  ready  money 
"would  have  negatived  the  inference  of  a  fraudulent  preference. 
"But  the  goods  here  were  supplied  on  credit,  and  although  the 
"  bankrupt  by  obtaining  credit,  on  the  pretence  of  carrying  on 
"  business,  might,  if  that  pretence  was  false,  and  if  a  jury  should 
"  not  be  satisfied  he  had  no  intent  to  defraud,  have  made  him- 
"  self  liable  to  punishment  for  a  misdemeanor.  The  subsequent 
"payment  for  the  goods  so  supplied  on  credit  might  not  less  be 
"  a  preference  of  a  particular  creditor  which  would  be  deemed 
"  fraudulent  and  void." 

"  The  question,  and  the  only  question,  appears  to  me  to  be, 
*'  whether  the  transaction,  being  a  fraudulent  preference  so  far 
"  as  the  bankrupt  was  concerned,  is  by  the  last  words  of  the 
"  92nd  section  protected  quoad  the  respondent,  the  recipient  of 
"  the  payment,  who  is  admitted  to  have  had  no  knowledge  of  the 
**  fraudulent  preference  which  was  intended.  There  is  no  doubt 
"  the  92nd  section  of  the  Act  of  I8G9  introduced  a  considerable 
"  change  in  the  law  on  this  subject.  Before  the  Act  of  1869  pay- 
"  ments  by  way  of  fraudulent  preference  were  held  to  be  void, 
but  were  not  forbidden  by  any  express  enactment,  and  the  Act 
of  1869,  possibly  because  the  administration  of  bankruptcy  was 
for  the  future  to  be  in  great  part  taken  away  from  the  Courfc 
and  placed  in  the  hands  of  trustees,  appears  in  the  case  of 
"  fraudulent  preferences,  and  many  other  similar  cases,  to  have? 
**  endeavored  to  reduce  into  definite  propositions  the  law  that, 
**  hitherto  had  to  be  derived  from  a  comparison  of  decided  cases.. 
The  Act,  however,  did  not  profess  to  express  the  existing  law 
without  making  considerable  changes  in  it.  In  the  case  of 
"  fraudulent  preferences,  for  example,  in  place  of  raising  an  en- 
"  quiiy  whether  it  was  done  in  contemplation  of  bankruptcy 
"  the  Act  provided  certain  definite  tests,  namely  :  that  the 
bankrupt  should  have  been  at  the  time  unable  to  pay  his 
'*  debts  s^  th^y  became  duQ  from  his  owp  moijeys,  and  that  kie 
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should  become  bankrupt  within  three  months  from  the  date  of 
payment.  The  Act  appears  to  have  left  the  question  of  pres- 
sure as  it  stood  under  the  old  law,  and  indeed,  the  use 
of  the  word  preference,  implying  an  act  of  the  free  will, 
would  of  itself  make  it  necessary  to  consider  whither  pressure 
had  or  had  not  been,  and  this  appears  to  have  been  the  opinion 
of  the  Lords  Justices  in  the  case  of  Ex  lyarte  Topham. 

"  The  section,  however,  contains  a  provision  which  appears  to 
me  to  introduce  a  new  ingredient  into  the  consideration  of  frau- 
dulent preferences.  Before  the  Act  of  18G9  if  a  payment  were 
made  of  a  debt  without  pressure  it  was  a  fraudulent  preference 
even  although  the  person  receiving  the  payment  did  not  know 
that  he  was  being  fraudulently  preferred.      *       *       * 

"  The  argument  of  the  appellant  fails  however  to  give  any 
effect  to  this  provision  at  the  end  of  the  92nd  section,  and  it 
appears  to  me  to  be  a  provision  intended  to  have  a  specific  and 
particular  effect,  and  I  am  unable  to  see  that  any  meaning  or 
effect  can  be  given  to  it  except  that  given  to  it  by  the  Lords 
Justices.  I  think  it  was  the  intention  of  the  Legislature  in 
defining  for  the  first  time  the  law  as  to  fraudulent  preferences 
and  to  changing  the  old  rule  as  to  contemplation  of  bank- 
ruptcy into  a  rule  which  exposed  the  payment  to  be  impeached 
for  a  period  so  long  as  tliree  months,  to  accompany  and  tempef 
this  enactment  by  a  provision  of  gi'eat  convenience  in  mer- 
cantile dealings,  and  giving  a  protection  when  it  is  obviously 
much  required  to  those  who  in  good  faith  take  money  that 
ought  to  be  paid  to  them  without  notice  that  the  person  paying 
is  doing  anything  injui'ious  to  his  other  creditors.  In  my 
opinion  the  judgment  of  the  Court  of  Appeal  in  Chancery 
ought  to  be  confiiTOed. 

Lord  Selborne:  "The  judgement  of  your  Lordships  con- 
cuning,  as  it  does,  with  that  of  the  Lord  Justice  and  the  Chief 
Judge  in  Bankruptcy  is  probably  correct,  and  ought  to  settle 
the  law.  For  my  own  part  I  am  bound  to  say  that  I  have 
felt  ( more  than  the  rest  of  your  Lordships  appear  to  have 
done  )  that  the  construction  of  the  92nd  section  of  the  Act  of 
1869,  which  your  Lordships  think  necessary,  opens  a  very  wide 
door  to  fraud  upon  the  bankrupt  law,  every  voluntaiy  prefer- 
enee  of  favortd  creditors  by  Q,p  insolvent  debtor  upon  the  eve 
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"and  in  contemplation  of  bankruptcy  being,  as  I  conceive,  in 
"  its  own  natare,  and  not  by  positive  law,  a  f mud  upon  the 
"administration  of  bankruptcy." 

"  After  a  careful  consideration  of  the  92nd  and  95th  sections 
I  have  been  unable  to  satisfy  myself  that  it  really  was  the  in- 
tention of  the  Legislature  in  such  cases  to  give  effect  to  prefer- 
ences by  the  debtor  of  favored  creditors  (  being  creditors  for 
valuable  consideration )  as  against  the  principle  of  equal  distri- 
"  btition  in  bankruptcy  merely  on  the  ground  of  passive  good 
**  faith  on  the  part  of  such  favored  creditors.  The  95th  section 
"  seems  to  me  to  be  that  which  was  intended  to  draw  the  line 
"  between  these  bona  fide  dispositions  of  the  bankrupt's  property 
"  by  payment  or  otherwise,  which  ought  generally  to  be  pro- 
"  tected,  and  fraudulent  preferences ;  and  I  should  have  been 
"  myself  very  much  disposed  to  think  that  the  words  a  *  pur- 
"  chaser,  or  payee  or  incumbrancer  in  good  faith  and  for  valuable 
"  consideration',  in  the  92nd  section  might  properly  be  construed 
"  as  requiring  to  constitute  the  rights  thereby  intended  to  be 
"  saved,  not  merely  passive  good  faith  on  the  part  of  any  creditor 
''for  value,  but  some  distinct  consideration  for  the  purchase, 
**  payment  or  incumbrance,  distinct  I  mean  from  the  original  debt, 
**  and  which  new  consideration  might  proceed  from  the  creditor 
"^  himself  or  from  any  person  claiming  (in  good  faith)  under  him 
the  old  law  as  to  the  effect  of  preference  by  the  creditor  remain* 
ing  unchanged,  and  bona  fide  payments  and  dispositions  of  pro- 
perty by  the  debtor  being  protected  by  the  95th  section.  Such  a 
'*  construction  of  the  92nd  section  would  have  appeared  to  me  to 
do  full  justice  to  the  creditor  in  every  other  case  in  which  his 
protection  could  be  reconciled  with  the  principles  and  objects 
of  the  law  of  bankruptcy." 
I  have  referred  to  this  case  as  having  been  decided  in,  the 
final  Court  of  Appeal  in  England  on  the  construction  to  be 
given  to  the  Bankruptcy  Act  of  1869,  particularly  section 
92,  which  I  have  quoted  to  shew  to  what  extent  decisions  on 
the  previous  Acts  of  Bankruptcy  have  been  extended  regard- 
ing voluntary  payments  giving  |)ref erence  ta  particular  credi- 
tors— ^that  while  one  part  of  the  section  92  would  sustain  pre- 
^ous  decisions  the  concluding  part  of  the  section  completely 
extends  the  right  of  protecting  volxmtary  payments  without 
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pressure,  and  a  new  nile  of  law  is  adopted  which  Lord  Sel- 
BORNE  says  "  opens  a  very  wide  door  to  frauds  upon  the  Bank- 
rupt Law."  But  as  observed  by  the  Privy  Council  in  the  case 
of  Smith  V.  Carpenter  -}  "  The  present  dispute  must  be  deter- 
mined, not  by  English  law,  not  upon  English  decisions,  bul 
according  to  a  just  interpretation  of  the  84th  section  of  th< 
Cape  Ordinance  now  before  us."  That  being  the  case  I  shal 
endeavor  to  fairly  consider  the  true  intent  and  meaning  of  th< 
Insolvent  Act  of  1869,  and  whether  a  transaction  such  as  the 
case  now  appealed  from  the  decision  of  the  Judge  in  Equity  U 
this  Court  id  to  be  determined  upon  all  the  circumstances  oi 
the  case,  ad  well  as  to  pressure,  if  the  Act  contempla 
ted  pressure,  and  to  what  extent,  seeing  that  our  decision  of  thii 
case  must  be  based  and  founded  upon  a  fair  construction  of  th< 
Insolvent  Act  passed  by  the  Parliament  of  this  Dominion,  foi 
it  is  upon  that  Act,  and  that  Act  alone,  this  case  is  to  b< 
^decided.  It  is  a  construction  of  the  statute  passed  by  the  Do 
minion  Parliament,  not  based  upon  any  other  act,  but  to  mcei 
the  necessity  of  the  trading  community  of  this  Confederation 
Now  what  is  the  natural  construction  of  the  words  used  b} 
the  Legislature  ?  To  arrive  at  the  meaning  of  the  languag< 
contained  in  the  89th  section  it  may  be  well  to  refer  to  th< 
three  preceding  sections  and  ascertain  what  the  Legislature  in 
tended  to  guard  against  so  as  to  obtain  for  the  creditors  oi 
an  Insolvent  a  fair  and  equitable  distribution  of  the  estate 
The  86th  section  refers  to  gratuitous  contracts  or  conveyances 
or  contracts  and  conveyances,  without  consideration  or  only  i 
nominal  consideration,  whether  it  be  to  a  creditor  or  not 
within  three  months  next  preceding  the  date  of  assignment  o: 
writ  of  attachment,  and  all  contracts  by  which  creditors  ar< 
injured  or  delayed  made  by  a  person  unable  to  meet  his  en 
gagements,  with  a  person  knowing  or  having  probable  cause  f o; 
believing  such  inability  to  exist  are  presiuned  to  be  f raudulen' 
and  void.  By  the  87th  section  contracts  by  which  creditor 
are  injured  or  obstructed  by  a  debtor  with  a  person  ignorant  o 
a  debtor's  inability  to  pay  his  debts,  whether  such  person  be  i 
creditor  or  not,  but  within  thirty  days  of  the  execution  of  a  dee( 
of  assignment  or  writ  of  attachment  imder  this  Act  are  voidable 
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and  may  be  set  aside  by  any  Court  of  competent  jurisdiction 
upon  terms.  The  88th  section  makes  all  contracts  or  convey- 
ances with  intent  fraudulently  to  impede,  obstruct  or  delay 
creditors,  or  with  intent  to  defraud  his  creditors  with  the  know- 
ledge of  the  person  so  contracting,  whether  he  be  a  creditor  or 
not,  and  which  may  have  the  effect  of  impeding,  obstructing  or 
delaying  the  creditors  of  their  remedies  or  injuring  them,  are 
prohibited,  and  are  null  and  void. 

Then  comes  the  89th  section  under  which  the  respondent 
claims  to  have  this  transfer  of  the  Oneota  set  aside.  This  section 
declares  that  all  sales,  transfers,  &c.,  by  any  person  in  contem- 
plation of  insolvency  by  way  of  security  for  payment  to  any 
creditor  whereby  such  creditor  obtains  or  will  obtain  an  un- 
just preference  over  the  other  creditors,  shall  lie  null  and  void, 
and  the  subject  thereof  shall  be  recovered  by  the  assignee 
for  the  benefit  of  the  estate ;  and  if  done  within  thirty 
days  it  shall  be  presumed  to  have  lx*.en  s(3  made  in  con- 
templation of  insolvency.  In  this  section  no  intent  is  re- 
quired to  be  sho^vn  but  that  it  was  in  contemplation  of  insol- 
vency. When  may  it  be  said  a  person  was  in  contemplation  of 
uisolvency  ?  It  arises  when  a  trader  knowing  himself  to  Ix* 
wholly  imable  to  meet  his  engagements  and  the  inevitable  re- 
sult of  being  unable  to  pay  his  creditors,  and  that  insolvency 
or  bankruptcy  was  sure  to  follow,  when  he  did  not  know  the 
extent  of  his  liabilities,  and  that  when  it  wa^  known  he  had 
made  such  transfer  his  credit  was  done,  then  being  in  that 
state  he  transfers  all  his  tangible  property,  all  that  can  be  got 
hold  of,  to  one  creditor,  leaving  nothing  for  the  others.  Is  not 
that  not  only  a  preference,  but  an  unjust  preference  over  the 
other  creditors  ?  Can  such  transfer  1x3  anything  else  but  a  pre- 
ference in  violation  of  the  Insolvent  Act,  which  provides  for  an 
equal  distribution  and  division  of  the  estate  to  and  among  all 
his  creditors  ?  The  giving  a  preference  is  the  necessary  conse- 
quence of  a  payment  by  a  del)tor  to  one  of  his  creditors.  Tlie 
creditor  is  preferred  because  he  has  received  his  debt  and  the 
other  creditors  have  not.  The  debtor  being  insolvent  has  not 
the  means  to  pay  his  creditors,  and  by  paying  one  in  full,  or 
transferring  all  his  tangible  property  to  one  creditor  leaving 
nothing  for  the  rest,  has  defrauded  others  of  thfs  just  proportion 
13 
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of  his  estate.  Other  motives  may  have  actuated  the  debtor, 
hut  that  makes  the  transfer  (jr  payment  none  the  less  a  prefer- 
ence. Indeed  he  may  expect  to  become  able  to  pay  all  his  cre- 
ditors in  full,  and  may  intend  to  do  so  as  soon  as  he  can,  but 
this  does  not  affect  the  question.  The  creditor  wlio  has  obtain- 
ed the  transfer  of  the  insolvents  property  or  been  paid  his 
debt  is  nevertheless  preferred.  But  it  is  urged  that  "  unjust 
preference"  must  be  read  as  if  it  had  been  fraudulent  prefer- 
ence, and  then,  according  to  the  English  decision.s,  it  could  not 
be  a  fraudulent  preference  if  there  was  pressiure,  and  the  appel- 
lant contends  the  calling  upon  the  insolvent  by  Thomas  on  their 
behalf  was  such  pressure.  There  is  nothing  in  the  section 
which  shows  the  words  should  ])C  reatl  otherwise  than  in  their 
natui-al  sense,  and  "  unjust"  cannot  me»ia  other  than  preventing 
an  equal  distribution  of  what  he  wa .  transfeiring  among  all 
his  creditors,  and  was  not  a  just  prefoionce. 

The  Legislature  has  chosen  the  wor  1  "  unjust"  and  the  mean- 
ing to  be  given  to  it  is  what  that  word  implies,  not  being  jast 
to  the  insolvent's  other  creditors.  The  Court  is  not  at  liberty 
to  substitute  another  word  to  distort  a  meaning  which  Parlia- 
ment thought  proper  to  define  by  fin  apt  and  proper  word.  If 
the  transfer  is  made  within  thirty  days  next  before  the  assign- 
ment it  shall  be  presumed  to  be  in  .contemplation  of  insolvency, 
and  it  is  clear  would  under  such  circumstances  be  null  and  void; 
if  before  thirty  days  it  ordy  places  the  proof  on  the  assignee  of 
the  insolvent  to  show  the  insolvent  was  in  a  state  of  insolvency 
and  the  transfer  being  by  him  when  in  that  statt^  comes 
within  the  meaning  of  "  in  contemplation  of  insolvency. 

The  Legislature  by  the  Jatter  part  of  the  section  makes  tlio 
being  in  a  stat-e  which  is  described  as  being  "  in  contemplation 
of  bankruptcy,"  avoid  all  subsequent  transfers  and  preferences. 
As  being  in  such  a  state  avoids  the  transfer  no  intent  is  ne- 
cessary to  be  shown  on  the  part  of  the  debtor  U)  give  a  pre- 
ference. 

Wlien  the  insolvent  was  f idly  aware  the  effect  of  making  the 
transfer  to  the  appellant  would-be  to  affect  his  credit,  in  short 
to  destroy  it,  and  the  appellant  was  also  aware  of  it,  could  the 
transfer  )h;  other  than  an  act  of  bankruptcy  under  the  English 
authorities,  and  much  more  so  and  void  imder  the  Insolvent  Act 
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of  1869  ?  The  necessary  consequences  of  his  so  making  the 
transfer  was  to  destroy  his  credit.  Brown  says  :  "  Oulton  went 
"  on  TTii^Tfing  promises  and  I  had  to  rely  on  them.  I  could  do 
"  nothing  else.  In  August  I  was  getting  ruined  by  it."  Tlioma^ 
says :  "  He  (Brown)  demurred  to  giving  security.  He  stated 
"  that  his  credit  was  good  generally,  and  at  the  Bank,  and  if  he 
"  gave  secmrity  and  it  got  afloat  it  would  injure  his  crtnUt."  Did 
not  Brown  know  even  if  he  could  have  collected  his  a'^sots  these 
were  insufficient  to  pay  his  other  creditors  ? 

It  is,  I  apprehend,  quite  clear  that  the  transfer  an<l  assign- 
ment by  Brown  of  all  his  tangible  property  to  Wright  under  the 
Bankruptcy  Acts  previous  to  1869  would  be  invalid  as  being  an 
act  of  bankruptcy  :  indeed,  it  was  not  urged  to  the  contrary,  for 
the  appellants'  counsel  ingeniously  urged  that  the  property  trans- 
ferred was  not  required  by  the  insolvent  in  the  business  in 
which  he  was  engaged — the  West  India  and  fruit  trade — that 
he  retained  all  his  property  outside  his  ships  and  landed  prop- 
erty. It  is  true  he  retained  what  stock  he  had  in  the  ware- 
house, but  how  much  was  that  ?  Mr.  Ruel,  the  Collector  of 
Customs,  in  his  evidence  states  :  "  In  September,  1872,  in  con- 
"  sequence  of  what  I  heard,  I  directed  an  investigation  and  seiz- 
ure of  all  the  goods  in  the  warehouse  for  duties.  I  stated  to 
him  (Brown)  after,  I  think,  the  23d  of  September,  his  indebted- 
"  nes8  was  about  828,000,  and  he  handed  me  all  his  goods  in  the 
"warehouse,  and  I  sold  them;  they  realized  81,986.91.  This 
was  "  all  that  remained  there.  I  have  received  on  the  notes 
82,496.69,  being  two  instalments  **  from  the  Oulton  notes." 

Thomas  Bustin,  locker  of  Brown's  warehouse,  in  his  evidence 
says :  "  I  was  in  charge  four  or  five  years.  In  July,  1872, 1  was 
'•  in  charge  until  1st  August.  I  was  away  two  or  three  weeks 
"  in  August  on  leave.  There  was  a  large  quantity  in  the  ware- 
"  house  when  I  left — bonded  goods  these  were.  At  tlie  end  of 
"  July  it  was  as  full  as  usual,  and  during  August  it  had  quickly 
••  disappeared  or  gone."  From  these  statements,  the  stock  which 
he  had  in  the  warehoase  was  nothing,  for  it  did  not  pay  a  fi^ur- 
teenth  part  of  the  duties  due  the  Crown  for  stuff  which  had 
been  taken  therefrom  without  entry  by  the  remissness  of  the 
waxehouse-keoper.  Brown  states  in  his  evidence  :  ''  I  pushed 
"  my  stuff  at  the  31st  July  for  sale  to  re<luco  my  liabilities." 
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The  only  resource  he  had  left  was  the  making  of  notes  to  be  dis- 
counted on  the  street,  and  they  depended  upon  his  credit  which, 
he  informed  the  agent  of  the  appellant,  would  be  affected  by  the 
transfer  to  him  so  soon  as  it  was  known,  and  so  it  proved.  His 
credit  ended  when  it  became  known  he  had  made  a  transfer  of 
all  he  had.  It  was  all  and  more  than  the  insolvent  had,  for  he 
purchased  26-64  shares  in  the  Oneota.oi  Millidge,  Hamilton  and 
Smith,  to  transfer  to  the  appellant,  retaining  the  Malaga,  which 
he  sold  subsequently,  whether  to  pay  for  the  shares  of  the  One- 
ota  or  not  did  not  distinctly  appear ;  the  purchase  of  the  shares 
in  the  Oiieota  was  the  voluntary  act  of  the  insolvent.  The  in- 
solvent says  :  **  I  sold  the  Malaga  on  the  19th  September,  for 
account "  and  notes,  being  balance  I  owed  Smith  for  the  Oneota 
I  bought "  from  Millidge.  It  was  not  done  by  request  of  Thomas." 
This  was  purely  Brown's  voluntary  act,  and  with  the  intention  to 
transfer  these  shares  to  the  appellant.  Brown  says  he  reduced 
his  liability,  but  how  did  do  it  ?  He  remitted  the  appellant 
£7,700,  and  drew  from  them  £5,750.  He  increased  his  liability 
to  the  crown  828,000,  less  the  stock  $1,986.91.  His  indebted- 
ness for  the  shares  of  the  Oneota  was  about  814,500,  and  what 
he  sold  the  Malaga  for  does  not  appear.  Taking  all  the  insol- 
vent had  left,  was  there  anything  remaining  for  him  to  carry  on 
trade  with  ?  If  these  figures  are  correct  he  had  nothing  left, 
and  his  insolvency  was  inevitable,  for  he  had  notes  maturing 
every  day,  and  was  only  kept  afloat  by  renewals  at  heavy  dis- 
counts, taking  this  case  in  the  most  favorable  view  of  the  in- 
solvent's position,  yielding  to  the  wishes  of  the  appellant  as  ex- 
pressed by  Mr.  Thomas.  As  to  the  insolvent  coming  to  the  wit- 
ness in  1867  when  he  washed  to  open  accounts  with  the  appel- 
lant's firm,  and  what  took  place  then  between  Brown  and 
Thomas — Brown  says  that  at  one  of  the  interviews  with 
Thomas  he  said  to  nic  "  you  know  how  Wrights  have  treated 
"  you  and  you  can  depend  on  them  to  help  you  out  of  your  diffi-' 
"  culties,"  and,  he  added,  "  they  must  be  secured." 

Lord  Ellenbgrouoh,  C.  J.,  in  Tftoimton  v.  HargreaveB^  says: 
"  The  only  difficulty  which  lies  on  the  plaintifi*  in  this  case  is  to 
"  make  out  that  this  was  a  voluntary  payment  on  the  part  of 
"  the  bankrupt,  for  that  bankruptcy  was  contemplated  by  him 

17  East  541. 
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"  when  he  made  the  bill  of  sale  all  the  evidence  strongly 
shows.  But  tdce  the  conversation  reported  between  the  de- 
fendant and  the  bankrupt  to  be  a  threat  of  process  if  they  did 
not  receive  payment  or  security  for  their  demand.  I  do  not 
see  how  the  execution  of  such  a  threat  could  put  the  bank- 
rupt in  a  worse  situation  than  the  actual  transfer  of  the  goods 
did,  for  that  left  him  without  any  property  and  he  was  imme* 
diately  obliged  to  break  up  his  business.  This  would  rather 
shew  that  he  did  not  make  the  transfer  by  dint  of  the  threat, 
for  he  did  not  redeem  himself  from  any  present  difficulty  by  . 
"  doing  the  act,  which  is  the  motive  for  such  an  act  when  really 
done  under  the  pressure  of  a  threat ;  and  if  he  got  nothing 
by  evading  the  threat  I  should  say  it  was  rather  a  voluntary  . 
act  and  preference  on  his  part  as  to  the  particular  creditor." 
Lawrence,  J.  "  If  the  bill  of  sale  swept  all  away,  as  it  is 
said  the  whole  of  the  bankrupt's  property,  it  would  be  diffi- 
cult to  say  it  was  not  made  in  contemplation  of  ^bankruptcy, 
because  it  would  be  in  itself  an  act  of  bankruptcy,  and  if  so 
made  in  contemplation  of  bankruptcy  he  inust  have  intended 
to  give  a  preference  to  the  particular  creditor," 
This  case  shows  if  a  man  transfers  all  his  property,  although 
done  by  pressure,  it  is  not  the  less  an  act  of  bankruptcy,  and 
is  a  preference  to  the  particular  creditor  in  violation  of  the 
bankrupt  laws,  and  is  consequently  fraudulent. 

The  case  of  the  Bank  of  Australasia  v.  Hai^'is^  was  cited 
by  the  appellants'  counsel  for  the  purpose  of  giving  a  meaning 
to  the  word  "  preference."  By  the  Colonial  Insolvency  Act  of 
New  South  Wales,  5  Vic  No.  17.  s  8,  it  is  provided :  "  That  all 
alterations,  transfers,  gifts,  summonses,  deliverances,  mortgages, 
or  pledges  of  any  estates,  goods  or  effects,  real  or  personal, 
warrants  of  attorney,  cognovits  actionem  and  judgments  entered 
up  thereupon,  made  by  any  person  being  insolvent  in  contem- 
plation of  surrendering  his  estate  as  insolvent,  or  knowing 
tiiat  legal  proceedings  for  obtaining  an  order  for  the  seques- 
''  tration  of  his  estate  as  insolvent  have  been  commenced  or 
''  within  sixty  days  preceding  the  making  any  order  for  seques^ 
**  tration  of  his  estate  as  insolvent,  or  having  the  effect  of  pre-* 

"  f erring  any  then  existing  creditor  to  another  shall  be  and  are 

1  S  Jnr.  N.  8. 181, 16  Moore  P.  0.  C.  97. 
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"  hereby  declared  to  be  absolutely  void."  A  bill  of  exchange 
for  £1,836  8s.  3d.  was  drawn  by  S.  A.  Lloyd  &  Co.,  on  Harris 
the  defendant,  dated  1st  July  1859,  payable  in  four  months 
after  date  to  the  order  of  Lloyd  &  Co.,  and  by  them  indorsed 
to  the  bank.  An  action  had  been  brought  by  the  bank  against 
Harris  on  the  acceptance ;  they  pleaded  the'  insolvency  of 
Lloyd  &  Co.,  that  they  were  so  when  they  drew  the  bill  and 
transferred  it  to  the  bank,  to  whom  they  were  indebted,  and 
the  proceeds  went  in  reduction  of  the  indebtedness  to  the  bank. 
That  the  defendants  were  creditors  of  Lloyd  &  Co.  to  a  much 
largef  amount  than  the  said  sum  of  £1,336  8s.  3d.,  and  other 
persons  were  creditors  of  the  said  S.  A.  Lloyd  &:  Co.,  that  the 
estate  of  S.  A.  Lloyd  &  Co.  was  sequestrated,  and  the  endorse- 
ment, transfer  and  delivery  of  the  said  bill  of  exchange  was  for 
the  purpose,  and  then  had  the  effect  of  prefenung  the  plaintifls, 
and  by  power  of  the  statute  the  endorsement  by  Lloyd  &  Co. 
became  void,  and  created  no  right  in  the  plaintiffs  to  sue  the  de- 
fendants on  the  bill.  Issue  was  taken  on  the  plea  and  a  ver- 
dict was  found  for  the  defendant  by  direction  of  the  learned 
Judge,  with  leave  for  the  plaintiffs  to  move  to  enter  a  verdict 
in  their  favor.  Application  was  made,  the  Court  upholding  the 
ruling  of  the  learned  Judge,  upon  which  the  plaintiffs  appealed 
from  the  decision  of  the  Court  of  Queensland. 

Sir  J.  L.  Knioht  Bruce,  L.  J.,  delivered  the  judgment. 
"  The  action  of  the  Supreme  Court  at  Moi-ton  Bay,  the  verdict 
"  and  judgment  in  which  have  pn)duced  the  present  appeal,  was 
"  brought  on  the  7th  October,  1859,  by  the  appellant,  on  a  Bill 
"  of  Exchange  for  £1,336  8s.  3d.,  which,  though  dated  on  the 
"  Ut  July,  1859,  was  drawn  on  or  before  the  28th  June  in  the 
"  siame  year,  payable  three  montlis  after  date  to  the  order  of 
"  Messrs.  Lloyd  &  Co.,  the  drawei's.  The  respondents,  gentle- 
**  men  in  trade  at  Brisbane,  Morton  Bay,  were  the  drawers,  arid 
"  were  the  defendants  in  the  action.  The  bill  was  placed  by 
*'  Lloyd  &  Co.,  on  the  28th  of  June  1850,  in  the  hands  of  the 
"  appellants,  their  bankers,  and  was  on  the  following  day  trans- 
'*  mitted  by  the  appellants  to  Brisbane  for  acceptance  by  the  re- 
"  spondcnis,  who  accepted  it  accordingly  on  the  3r(l  or  4th  of 
"July  1859.  The  appellants,  on  the  8th  July,  received  it  back 
"  from  Brisbane  thus  accepted,  and  it  was  afterwards  when  in 
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"  their  hands  indorsed  (generally)  by  Lloj'-d  &;  Co.  on  the  9th 
"or  10th  of  the  same  month.     It  was  formerly  discounted  by 
"  the  appellants  on  the  11th  of  that  month  and  the  proceeds 
*'  passed  to  the  ci'edit  of  Lloj'd  k  Co.  in  account  with  the  ap- 
"  pellants ;  accoitlingly  they  tlius  became,  at  least  between  them 
"  and  Llo\'d  &  Co.,  the  absolute  owners  of  the  bill  for  valuable 
and  full  consideration,  whether  by  a  title  commencing  before 
the  2nd  of  July  1859  (though  there  was  not  any  indorsement 
before  the  9th  «»r  10th  of  that  month)  or  commencing  at  a 
later  day.     It  may  be  taken  that  Lloyd  &  Co.  stopped  pay- 
ment or  suspended  their  payments  on  the  5th  of  the  same 
July.     They  were  at  that  time  indebted  to  the  appellants  in 
£5000,  or  upwards.     The  estates  of  Lloyd  k  Co  were  not  se- 
questrat^»J  until  a  day  in  September,  1859  ;  it  was  then  judi- 
"Cially  se  luestrated  for  the  benefit  of  their  creditors  by  the 
Supreme  Court  of  New  South  Wales.     This  for  all,  or  many, 
purpose-s  was  equivalent  to  bankruptcy,    During  the  inter- 
mediate time  they  had  continued  to  a  certain  extent  to  trans- 
.»ct   business,  notwithstanding  their  stoppage   or  suspension 
is  Lovilship  stated  the  pleadings.)    The  only  defence  there- 
:fore  was   founded  on  tlie  alleged  insolvency  of  Lloyd  k  Co. 
''^   Ixjfore  ai  d  when  they  indoi>5ed  the  bill.     (Here  folUnv  the  in- 
^-^^Aea  takes}  on  the  pleaSy  the  ruling  of  the  Jiuige  ai  t/w  trial  tluxt 
'  *    imoiven  f  rtieans  not  paying  20 j  to  the  poun d,  and  several  ques- 
t  itjvs  to  thr-  jury,  their  findings,  (be.)    *'  The  main  or  only  ques- 
tion or  only  (jucstions  are  whether  the  alleged  facts  stated  in  the 
first  plea  arc  true,  and  whether,  if  true,  they  formed  a  good 
ground  of  defence  to  action,  and  their  Lordships  are  of  opinion 
tihat  both  tliese  <iuestions  ought  to  be  answered  in  the  nega- 
tive, evi  n  assuming,  which  is  the  view  most  favorable  to  the 
respondent,  that  the  word  '  preferring,'  as  used  in  the  special 
plea,  ought   to  have  .the  same  meaning  attributed  to   that 

*  Avord  as  used  in  the  Act  of  Parliament — a  point  on  which  their 

*  Lordships  give  no  opinion.   Their  Lordships  consider  it  impossi- 

''  Ijle  to  construe  the  words  /having  the  eflFect  of  preferring  any 

'"  then  existing  creditor,*  contained  in  section  8  of  the  Colonial 

'*  Insolvency  Act,  read,  as  that  section  must  be,  with  the  rest  of 

*' the  Act,  particularly  with  its  oth,  6th,  7th,  9th,  and  12th  sec- 

"  tions  in  manner  for  which  the  respondents  contend.   The  better 
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"  opinion  they  think  is,  that  according  to  the  true  constructior 
"of  the  Act  these  words  indicate  fraudulent  preference,  and 
"  were  not  intended  to  refer  to  any  case  of  preference  not  frau- 
"dulent;  but  whether  this  be  so  or  not  in  the  full  sense  ol 
"fraudulent  preference  as  generally  understood,  their  Lord- 
"  ships  are  satisfied  that  the  words  in  question  were  not  in- 
"  tended  and  ought  not  to  be  construed  so  as  to  extend  to  a  case 
"  in  which  not  only  was  there  no  intention  to  prefer,  but  in 
which  the  preference  if  such  there  were,  arose  merely  from 
the  circumstances  that  Harris  &  Co.,  when  they  accepted  the 
"  bill  were  creditors  of  Lloyd  &  Co.,  whereas  by  accepting 
"  the  bill  they  had  represented  themselves  to  be  debtors  and 
"  had  authorised  third  persons  dealing  with  the  bill  to  consider 
"  them  as  such.  In  their  Lordships*  judgment  the  expression 
" '  had  the  effect  of  preferring  the  plaintiff,*  contained  in  the 
"  special  plea,  if  to  be  considered  as  not  embodying  any  allegation 
"  or  suggestion  of  fraudulent  preference  beyond  what  is  above 
"  referred  to,  is  intentional ;  but  if  to  be  considered  as  embody- 
"  ing  any  such  an  allegation  or  such  a  suggestion  it  is  not  sup- 
*'  ported  by  the  evidence.  Their  Lordships  however,  dc 
"  not  consider  these  words  to  embody  such  an  allegation 
"  or  such  a  suggestion.  They  think  it  also  not  proved  that  be- 
"  fore  the  5th  of  July,  1859,  the  appellants  had  notice  of  the 
**  insolvency,  if  any,  of  Lloyd  &  Co.,  or  that  in  fact  the  appel- 
•'  lant  had  notice  or  any  notice  of  the  suspension  of  payment 
"  before  August  or  September  of  that  year.  There  is  in  theii 
"  Lordships*  opinion,  nothing  in  the  evidence  to  show  or  lead  tc 
*'  the  inference  that  the  delivery  of  the  indorsement  of  the  bill 
"  to  the  appellants  by  Lloyd  &  Co.,  or  the  discoimt  of  11th 
"  July  was  by  way  of  fraudulent  preference,  or  was  otherwise 
"  than  a  fair  transaction  in  the  ordinary  course  of  business.  In 
"  their  Lordships*  opinion  the  respondents  have  wholly  failed  tc 
"  shew  the  delivery  of  the  bill  to  the  appellants  on  the  28th  ol 
"  June  or  its  subsequent  indorsement  was  an  imfair  or  impro- 
''  per  transaction,  or  was  avoided  by  reason  that  at  each  of  those 
"  times  the  estate  of  Lloyd  &  Co.  was  insufficient  to  pay  theii 
"  creditors  in  full.  They  consider  also  that  the  case  is  nol 
"  affected  in  any  way  by  the  sequestration  in  September ;  noi 
**  tloes  it  indeed  appear  that  any  claim  under  th^t  i^equestratioi] 
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"ha.=.been  made  against '  eilbor  tho  appellant"^  or  tlic  i/spr^r.- ^^77_ 

•* dents;  their  Lcmlships  repeating,  however,  tliat  tin\v  con^i^lei       MoLkod 
"the  first  plea  essentially  l>a(l  and  tliey  think  the  appellants 
"  entitled  to  judgment  in  and  to  their  costs  here." 

I  have  quoted  this  case  in  full  as  it  confirms  the  decision  of 
SwwVd  V.  Carpenter,     The  question  arose  then  on  the  construc- 
tion of  the  Colonial  Ordinance  of  the  Cape  of  Goo<l  Hope  ;  so 
here,  in  the  Bank  of  Australasia,  on  the  Insolvent  Act  of  New 
South  Wales,  was  on  the  pleadings,  but  in  l)oth  cases  their 
Lordships  lay  down  the  doctrine  that  they  muist  be  governed  in 
their  judgment  by  the  words  of  the  Colonial  Statutes  and  not 
by  English  decisions.    Upon  reading  the  Act  of  New  South 
Wales,  referred  to,  and  the  facts  of  the  case,  one  cannot  avoid 
being  struck  with  surprise  to  see  the  ground  set  up  in  their  plea 
by  the  acceptors  of  the  bill,  who  in  no  wise  represented  the 
creditors  of  the  firm  of  Lloyd  &  Co.  under  the  sequestration 
which  took  place  before  the  bill  matured  ;  nor  did  it  appear  the 
appellants  were  aware  of  the  insolvency  of  Lloyd  &  Co.  when 
they  discounted  the  bill  in  the  ordinary  course  of  their  banking 
business^    How  different  from  the  facts  of  the  case  now  under 
consideration  ?    The  transfer  by  Broii^oi's  agent  of  the  ship  ()ne- 
oto  by  the  agent  to  himself  was  not  an  ordinary,  but  an  extiti- 
ordinaiy  course,  at  a  time,  too,  when  he  had  full  knowledge  of 
Biown's  insolvency,  and  the  transfer  and  conveyance  of  Brown  s 
tangible  property  was  immediately  to  bo  made  to  him  a^ 
security  for  Brown's  indebtedness.    As  to  advances  being  ma4lo 
for  the  transfer  of  the  Oneota  I  fail  to  discover  from  the  evi- 
dence where  or  when  it  was  done.    On  the  contrary,  it  appears 
^  after  the  power  of  sale  was  given  to  Wright,  between  that 
time  and  the  20th  September,  1872,  when  Brown  confinne<l  the 
«le,  he  had  remitted  £7,700  stg.  to  the  defendant«,  and  ha<l 
drawn  for  £5,750,  which  was  accepted. 

^Niimeay.  Carter,^  under  the  Insolvent  Law  of  Jamaica,  1 1 
^ic.,  c  28,  which  provides  that  "  if  any  person  in  contemplation 
*'of  insolvency  shall  hereafter  transfer  any  of  his  estate  to  any 
"creditor  for  the  benefit  of  such  creditor,  such  transfer  shall  be 
"  deemed  fraudulent  and  void  as  against  the  assignee  of  such 
jggon,  provided  always  that  no  such  transfer  shall  Ik)  decme<l 
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i'<77  «'  so  tVainluk'nt  nnd  void  unlrss  iiiado  six  months  l)eforo  tlu?  <iatt 
MoliKon  "  of  sucli  insolvency.  It  was  lu*ld  that  transfoi-s  of  pi*opertj 
"•  "  made  by  a  paity  in  insol  vtnt  circumstancrsi,  if  they  occur  within 

"  six  months  Ix-ft^iv  a  licclaration  of  insolvency,  are  al)Solutely 
"  void,  although  there  be  no  evidence  of  any  fmudulent  prefer- 
''  ence." 

We  were  pressed  with  the  decisions  in  Ontario  upon  the  Act  oi 
the  Province  of  (Janada  of  18G4,  which  was  similai*  in  its  pro- 
visions to  the  Dominion  Act  of  18G9,  and  McWIieHer  v.  Tliom^ 
and  Archibald  v.  Hald.in  were  cited  from  the  digest.  I  have 
not  seen  the  cases  to  refer  to ;  but  I  am  inclined  to  believe 
there  were  circumstance^s  in  those  cases  which  caused  a  differ- 
ent construction  of  the  section  applicable  to  those  particulai 
cases,  if  a  different  construction  were  given.  Cases  appear  to 
have  occurred  in  Quebec  in  which  a  different  construction  was 
given.  Badgely,  J.  in  giving  judgment  on  appeal  in  the 
lioyal  Canadian  Bank  v.  Whyte  says :  "  There  was  a  certain 
"fraudulent  preference  in  this  case.  It  arises  when  a  man  know- 
"ing  himself  to  be  insolvent,  or  even  likely  to  become  so, 
"  makes  a  deliveiy  of  his  property  not  in  the  ordinary  course 
"  of  his  business  to  a  creditor  for  an  antecedent   debt." 

Whatever  may  have  been  the  decisions  in  Ontario  and  Que- 
bec on  the  case  before  them  under  the  particular  circumstances 
of  each  case,  the  principles  of  law  cannot  be  violated  in  giving 
the  true  construction  of  the  Insolvent  Act  of  1869 ;  and  I  ap- 
prehend when  the  facts  of  these  cases  are  fully  known,  theyjjwil] 
differ  from  the  one  we  are  now  considering.  We  are  called  upon 
for  the  first  time  to  give  such  a  consti-uction  of  the  Insol- 
vent Act  as  it  will  reasonably  bear  to  effect  the  object  and  in- 
tention of  Parliament  in  passing  it. 

I  have  only  to  obsei've  in  concluding  my  remarks  in  this 
case  that  it  is  clear  l^cyond  a  doubt  that  Brown  was  insolvent, 
and  hopelessly  so,  on  the  first  day  of  August  1872,  and  con- 
tinued so  down  to  the  time  of  the  transfer  until  it  culminated  in 
his  assignment  under  the  said  Insolvent  Act ;  that  he  was  fully 
aware  of  it,  while  he  was  day  by  day  incurring  increased  lia- 
bilities, and,  as  he  says,  "  getting  ruined  by  it  ;**  that  when  it 
was  known  his  credit  ceased  and  discounting  accommodation 
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pajKT  endeil ;  tJiat  he  could  only  coiitrinplatu  in>olvoiK-y,  not 
anything  else,  or  liojn;  f(jr  anytliin;^-;  liis  ini'orniin?^;  Wri;_;lit 
when  he  gave  tlu;  cia'tiiieale  of  sale  to  TlH^nuis  that  he  coiiM  conie 
right  in  two  or  tlnxit)  yeai's  was  only  a  pretence.  This  was  no- 
tice of  his  enibairassed  state,  and  when  all  his  property  was 
tiunsferred  was  not  the  appellant  Wright  the  preferred  creditor 
whereby  he  obtained  or  did  ol)tiiin  an  unjust  i)reft;rence  over 
the  other  crcHliturs  of  Brown  ?  If  not  this  what  did  he  obtain  ? 
He  knew  he  was  getting  all  the  pi-operty  Brown  ha<1,  he  knew 
Browns  credit  would  cease  whim  the  transfi^rs  were  made. 
What  had  Brown  left  with  which  to  pay  his  indel»te<hiess  to 
the  Crown  or  any  other  creditor  ?  If  cases  can  occur  where 
the  facts  support  all  the  80th  section  of  the  Insolvent  Act  re- 
quires, this  case  appears  to  l)e  one*  of  that  class.  If  acts 
done  in  direct  violation  of  the  Insolvent  Act,  if  a  debtor 
on  the  eve  of  going  into  insolvency,  transfei-s  «all  his  property 
to  one  creditor,  thei^cby  preventing  an  equal  distribution 
of  tile  assets,  be  not  contrary  to  the  spirit,  intention,  and  in 
direct  contravention  of  the  Insolvent  Act,  and  therefore  frau- 
dulent in  law,  I  can  hardly  conceive  .such  a  case.  But  the  vscfc- 
tiondoes  not  require  it  to  be  fraudulent,  at  least  the  Legisla- 
ture has  not  used  the  word  and  therefore  it  may  be  supposed 
they  omitted  it  and  substituted  the  word  "  unjust"  to  convey 
their  meaning  as  not  being  just  to  the  other  creditors  of  the 
insolvent  Mr.  Baron  BrA3IWELL  remarks  in  Philps  v.  Horn- 
M^:  "The  word  *  fraudulent*  is  a  most  unfortunate  and  am- 
higuous  expression."  But  if  the  Legislature  had  intended  to 
include  cases  where  there  is  no  actual  fraud  they  should  have 
said  so.  The  Parliament  of  this  Dominion  have  not  used  the 
^pression  in  the  section  but  have  substituted  quite  a  differ- 
ent one. 

In  conclusion  I  have  only  to  add  ttiat  the  facts  of  the  case 
stew  all  parties  were  aware  of  Brown\s  inability  to  meet  his 
engagements.  HLs  failure  to  d^  so  with  the  appellant  began 
early  in   the  summer  of  1872;  his  other   other  engagements 

• 

^eie  only  sustained  by  making  acconnnodation  paper  to 
1*  discounted  on  the  streets  at  ruinous  rates ;  he  voluntirily 
pnrchased  24-G4  shares  in  the  Oneota  from  Smith,  Millidge  and 
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llainilton,  and  transfciTcd  tlio  same  to  the  appellant's  finii. 
Ill  every  pliase  of  this  case  it  is  brou^^ht  within  the  89th  sec- 
tion of  tile  Insolvent  Act.  All  the  evidence  shows  the  insol- 
vent was  in  a  hopeless  state  of  bankruptcy.  Evciy  step  he 
took  brought  liiin  nearer  to  the  period  of  his  credit  being  ex- 
ploded ;  and  wlien  it  was  known  he  had  made  the  transfer  to 
the  appellant  it  eflectually  did  so.  What  else  could  be  contem- 
plated but  insolvency.  The  transfer  of  all  his  tangible  pro- 
jxjrty  to  one  creditor ;  could  it  be  otherwise  than  an  unjust 
preference  ?  because  it  gave  the  appellant  as  such  creditor  a 
benefit  and  an  advantage  over  his  other  creditors.  Since  I  had 
prepared  this  judgment  I  have  read  the  judgment  of  the  Appel- 
late Court  of  Ontario,  in  Duvulson  v.  EosSy  which  fully  sus- 
tains tlie  opinion  I  had  formed  in  the  Court  below,  and 
overrules  the  cases  of  McWhirtei*  v.  ThrfnCyBXid  Archibald  v.Hal- 
dan,  cited  at  the  argument,  and  referred  to  by  me  in  a  pre- 
vious part  of  this  judgment,  mast  fully  cariying  out  the  doc- 
trine laid  down  by  the  Pnvy  Council,  in  Smith  v.  Carpenter, 
tliat  the  present  dispute  must  bcj  deteimined,  not  by  English 
decisions  on  tlie  Bankrupt  Laws,  but  according  to  a  just  inter- 
pretation and  construction  of  our  own  Insolvent  Laws  of  the 
Dominion.  ^ 

I  am  therefore  of  the  opinion  tins  appeal  ought  to  be  dis* 
missed,  and  with  costs. 


Allen,  C  J.  If  this  case  is  to  be  determined  by  the  law  ap- 
plicable to  l>ankruptcy  in  England,  the  judgment  in  the  Court 
below  was  wrong,  because  the  transfer  of  the  vessel  by  Brown 
to  the  defendant  clearly  was  not  a  voluntary  traasfer,  but  was 
made  in  consequence  of  the  demand  by  Thomas,  the  agent  of 
tile  defendent,  who  insistcii  upon  the  payment  of,  or  security 
fpi*,  the  debt  owing  by  Bipwn  to  the  defendant. 

The  law  on  this  subject  is  thus  laid  down  in  one  of  the  most 
recent  cases — Smith  \\  Pihji%vi, }  "  A  debtor  must  not  of  his 
"  own  mere  motion,  without  pressure  or  application,  give  a  se- 
"  curity  to  Of  creditor  on  the  eve  of  bankruptcy ;  and  if  he  does 
*"  that  is  a  fraudulent  preference.  But  if  there  be  any  pressure 
"  or  negotiation  for  a  security  on  the  part  of  the  creditor,  then 
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"the  fact  tliat  tho  creditor  knows  the  debtor  to  be  in  em- 
"  barrassed  circumstances  is  no  objection  to  the  validity  of  the 
"  security.  He  may  know  him  to  be  greatly  pressed,  he  may 
know  him  to  be  surrounded  with  difficulty,  and  yet  may  urge 
"  him  for  a  security ;  and  if  in  consequence  of  that  pressure  he 
gets  a  security  it  is  within  the  saving  of  the  92nd  section 
of  the  Bankruptcy  Act  of  1869."  That  section  is  as  follows : 
"  Every  conveyance  or  transfer  of  property,  or  charge  thereon 
^*  made,  every  payment  made,  every  obligation  incurred,  and 
*■  every  judicial  proceeding  taken  or  suffered  by  any  person  un- 
*•  able  to  pay  his  debts  as  they  become  due,  from  his  own 
moneys,  in  favor  of  any  creditor,  or  any  person  in  trust 
for  any  creditor,  with  a  view  of  giving  such  creditor  a  pre- 
ference over  the  other  creditors,  shall,  if  the  person  making, 
taking,  paying,  or  suffering  the  same  become  bankrupt  within 
three  months  after  the  date  of  making,  &c.  the  same,  be 
deemed  fraudulent  and  void  as  against  the  trustee  of  tho 

*  liankrupt  appointed  under  this  Act;    but  this  section  shall 

*  not  affect  the  rights  of  the  purchaser,  payee,  or  incumbran- 
'*  oer  in  good  faith  and  for  valuable  consideration. " 

Several  of  the  cases  referred  to  on  this  argument,  were  de- 
cisions under  this  section,  but  the  law  with  regard  to  fmudu- 
\eiit  preference  was  the  same  before  the  passing  of  the  Bank- 
rupt Act  of  1869.    Ex  paiie  Tophxim}    The  same  principle 
which  governed  the  recent  cases  was  applied  as  far  back  as  the 
case  of  Thcympaon  v.  Freeman.^ 

Another  exception  to  the  general  rule  that  a  preference  of  a 
particular  creditor  was  void  under  the  bankrupt  laws  was  ad- 
nutted  where  the  payment  to  the  creditor  was  made  in  pursu- 
Mice  of  a  previous  agreement,  as  in  the  cases  of  Hunt  v.  Mor- 
iwuer*  and  Vachar  v.  CtxJcs*  where  the  payments  were  made  to 
tte  creditors  in  pursuance  of  a  special  contract  made  before  the 
money  was  lent  to  the  bankrupt ;  or  where  the  payment  or  as- 
signment was  made  in  consequence  of  a  pre-existing  agreement 
^y  the  bankrupt  to  give  security,  as  in  the  cases  of  Mercer  v. 
P^son^  and  Ex  parte  Tempest^  Assuming  that  there  is  suffi- 
cient evidence  of  an  agreemei^t  by  Brown  to  give  the  defend- 
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'8'''^  aiits  st'cmitv  for  tin-  amount,  of  tlicir  advaiiccN,  and  that  such 
.M'  I.KOD  a;_^i\.:im'un  was  iiiado  wlioii  no  (luCsLioii  of  insolvency  coul<l 
liavr  Irh'H  in  contemplation,  and,  conse(|uontly,  that  if  the  prin- 
ci]jle  of  tlie  EiiLclish  cases  is  to  he  applie<l,  there  has  heen  no 
nnvlue  pnifiivnce,  the  important  question  arises,  whether  the 
samt*  C(»nstruction  is  to  he  i^iven  t^)  onr  Insolvent  Act  as  lias 
l>eeii  '^nvftn  to  thi^  En^lisli  Bankrupt  Laws,  or  whether  the 
lan^^uat^o  of  our  Act  cloes  not  require  a  diHerent  inteipretation. 
Th(^  vS!)th  section  of  the  Insolvent  Act  of  18GJ),  which  was 
chieily  relie<l  on,  is  in  tliese  terms:  "  Jf  any  sale, deposit,  pledoro, 
"or  transft-i"  In*  luaile  of  any  property,  real  or  pei-sonal,  by  any 
"  person  in  contemplation  of  insolvency,  hy  way  of  security 
"  for  pa^'ment  to  any  creditor;  or  if  any  pi'opeity,  real  or  per- 
•'  sonal,  moveable  or  inuiiovable,  goods,  cliects,  or  valuable  se- 
"curity  he  given  byway  of  payment  by  such  person  to  any 
'*  creditor,  wheniby  such  creditor  obtains,  or  will  obtain,  an 
"  unjust  preference  over  the  other  creditoi's,  such  sale  de- 
**  posit,  pledge,  transfer  or  payment  shall  l>e  null  and  void,  and 
*'  the  subject  thereof  may  be  recovered  back  for  the  benefit  of 
'*  the  estate  by  the  assignee,  in  any  Coui-t  of  competent  juris- 
"  diction  ;  and  if  the  same  be  made  within  thiHy  days  next  be- 
"  fore  the  execution  of  a  deed  of  assignment  or  the  issue  of  a 
"  writ  of  attachment  under  this  Act,  it  shall  be  presumed  to  have 
"  been  so  made  in  contemplation  of  insolvency."  In  order  to 
avoid  a  sale  or  transfer  under  this  section  it  is  necessary  to 
establish  :  1st,  that  it  was  made  in  contemplation  of  insolvency  ; 
and  2nd,  that  the  creditor  to  whom  the  sale  or  transfer  was 
made,  thereby  obtained  or  would  obtain,  an  unjust  preference 
over  the  other  creditors.  If  the  sale  or  transfer  was  made 
within  thirty  days  preceding  the  deed  of  assignment  by  the  in- 
solvent under  the  Act,  it  will  be  presumed  to  have  been  made 
in  contemplation  of  insolvency  ;  but  if  made  more  than  thirty 
days  before  the  deed  of  assignment  the  burthen  of  proving 
that  the  debtor  contemplated  insolvency  at  the  time  is  cast 
upon  the  assignee  of  the  estate,  or  the  person  seeking  to  im- 
pugn the  transfer.  As  the  transfer  to  the  defendant  in  the  present 
case  was  made  more  than  thirty  days  before  Brown's  assignment 
under  the  Insolvent  Act,  no  such  question  arises  here  as  did  in 
the  case  of  Davidson  v.  BoaSy^  before  the  Court  of  Appeal  of 
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Ontario;  namely:  whether  the  presumption  that  iho  tmnsfor 
was  made  in  contemplation  of  insolvency  was  capable  of  neing 
rebutted.  The  first  question  therefore  to  Ih)  considered  in  this 
case  is,  whether  there  is  evidence  from  which  it  may  fairly  be 
inferred  that  when  Brown  transferred  the  vessel  to  the  defend- 
ant he  contemplated  insolvency.  If  there  is-  not  such  evidence 
the  case  is  not  within  the  8Dth  section. 

Though  the  expression,  "  in  contemplation  of  bankniptcy,"  is 
not  found  in  the  EInglish  Bankrupt  Acts,  the  question  whether 
that  was  in  the  debtor  s  mind  when  he  made  the  payment  has 
always,  since  the  time  of  Lord  Mansfield,  in  Hamian  v.  Fisher^ 
been  considered  one  of  the  tests  for  determining  whether  a  pref- 
erence of  one  creditor  is  a  fraud  upon  the  others,  and  contrary 
to  the  general  spirit  of  the  bankrupt  laws.  Numerous  cases 
are  to  be  found  where  a  definition  has  been  given  to  the  words 
**  in  contemplation  of  bankruptcy;"  I  think  a  similar  construc- 
tion should  be  given  to  the  words  "  in  contemplation  of  insol- 
vency/' in  the  89th  section  of  our  Act. 

In  Fidgeon  v.  Sharp*  Gibbs,  C.  J.,  says :  "  With  respect  to 
this  doctrine  of  contemplation  in  cases  of  bankruptcy  we  have 
nothing 'in  the  common  or  statute  laws  to  shew  what  it  is.  The 
esses  in  whidi  this  doctrine  waj9  introduced  make  it  depend  upon 
the  quo  cmvmo.  If  a  trader  thought  he  should  not  ultimately 
have  enough  to  pay  all  his  creditors  it  must  be  presumed  that 
if  he  gives  full  payment  to  one  he  does  it  in  contemplation  of 
bankruptcy."  In  Morgan  v.  Brrindrett^  Parke,  J.  said  that 
the  meMiing  of  the  words,  "  contemplation  of  bankniptcy"  was 
thftt  the  payment  or  delivery  must  be  made  with  intent  to 
defeat  the  general  distribution  of  effects  which  takes  place 
"  under  a  commission  of  bankruptcy,  and  that  it  was  not  suffi- 
cient that  it  should  be  made  (as  might  be  inferred  from  some 
of  the  late  cases)  in  contemplation  of  insolvency."  In  AtHn- 
son  V.  Brmdall*  Tindal,  C.  J.  said  that  a  disposition  of  pro- 
perty made  with  a  view  of  defeating  the  ecjual  distribution 
provided  by  the  bankrupt  laws,  was  fraudulent  and  void  ;  but 
not  a  disposition  made  under  a  consciousness  of  mere  insolvency. 
And  BosANQUET,  J.  in  the  same  case  said,  that  a  trader  could 
only  contemplate  a  fraud  on  the  bankrupt  laws  when  ho  con- 
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1877         toinplate^l  (li^featin;^:  Uio  distrilmtion  provided  on  his  liavingie- 
MoLkoi)      coui-sd  to  tliost.^  laws.     In  Gihma  v.  BuiUin^  TiNDAL,  C  J.  says: 
''•  ''  contfiiii)lation  of  bankruptcy  I  takii  to  moan  wliero  the  pai-ty 

"  Relievos  bankiuptcy  to  ho  tlio  ncjccssary  result  of  his  condi- 
"  tion,  an<l  such  Ixilicf  is  operating  on  liis  mind  at  the  time  of 
"making  th(»  payment."  BosAxgrET,  J.  added:  'If  a  man 
"  believing  hims(?lf  to  be  in  danger  of  bankruptcy,  voluntarily 
"  hands  over  money  for  the  purpose  of  securing  a  favored  cre- 
"  ditor,  that  in  my  opinion,  is  a  payment  made  in  contemplation 
"  of  bankruptcy,  within  the  meaning  of  the  law  as  laid  do'v^n 
"  upon  the  subject  of  fraudulent  preference,"  In  Gibson  v. 
Miislccii^  where  a  creditor  had  given  notice  to  his  debtor  under 
the  Act,  1st  and  2nd  Vic.  c.  110,  requiring  immediate  payment  of 
his  debt,  which  notice  the  debtor  did  not  comply  with,  but  the 
day  before  the  expiration  of  the  time  when  the  creditor  could 
by  the  tcnns  of  the  Act  sue  out  a  fiat  in  bankruptcy  against 
him  for  non-payment,  paid  a  debt  to  another  creditor,  Tindal, 
C.  J.  said :  **  The  question  is,  whether  this  was  not  money  paid  in 
"  contemplation  of  bankruptcy,  that  is  under  such  circumstances 
"  that  any  prudent  man,  taking  a  reasonable  view  of  his  situa* 
"  tion  and  the  surrounding  circumstances  at  the  time,  might 
"  fairly  expect  bankruptcy  would  follow,"  In  Aid/red  v.  Con* 
stable^  where  the  question  was  whether  a  warrant  of  Attorney 
given  to  the  defendant,  was  given  by  way  of  fraudulent  pre- 
ference in  contemplation  of  bankruptcy,  and  the  jury  had  been 
directed,  that  in  order  to  prove  that  the  w^arrant  of  attorney 
was  void  as  against  the  assignee,  it  was  necessary  to  shew  that 
the  bankrupt  contemplated  not  merely  insolvency  but  actual 
bankruptcy,  and  intended  to  defeat  the  distribution  of  his 
effects,  which  would  take  place  under  the  bankruptcy  laws. 
Lord  Denman,  on  a  motion  for  a  new  trial,  said :  "  It  seems  to 
"  us  that  on  a  new  trial  the  jury  ought  to  be  told  that  the  con- 
"  templation  of  insolvency  is  by  no  means  inconsistent  with 
"  that  of  bankiniptcy ;  and  that  if  the  debtor  at  the  time  of 
"  giving  the  warrant  of  attorney  considered  that  he  was  likely, 
"  from  the  condition  in  whicli  he  then  stood,  to  become  a  bank- 
"  rupt  and  that  he  gave  the  warrant  of  attorney  with  the  inten* 
"  tion  of  securing  his  father's  debt,  when  he  knew  that  his  assets 
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"  were  inadequate  to  the  payment  of  all  his  creditors,  the  proof ^®^^ 

"of  fraudulent  preference  would  be  complete."  And  in  Ex  McI-bod 
parte  Bladcbuam\  the  Chief  Judge  in  Bankruptcy,  speaking  on 
this  subject  said  that  when  a  man  was  in  such  a  hopeless  state 
of  insolvency  as  that  it  was  impossible  for  him  to  satisfy  his 
creditors,  or  to  carry  on  his  business  he  must  be  held  to  have 
contemplated  bankruptcy.  In  Nwties  v.  Cartel^,  Lord  West- 
BUBY  defines  "  contemplation  of  bankruptcy"  to  be  whore  a 
debtor,  knowing  his  circumstances  to  be  such  as  that  bank- 
ruptcy must  be,  or  probably  will  be,  the  probable  result,  though 
it  may  not  be  the  inevitable  result,  does,  ex  rtiero  iDXotu,  make 
a  payment  of  money  or  a  delivery  of  property  to  a  creditor, 
not  in  the  ordinary  course  of  business,  and  without  any  pres- 
sure or  demand  on  the  part  of  the  creditor.  In  Thurbwm  v. 
Steward,^  where  the  question  was  as  to  the  meaning  of  the 
words  "  contemplating  sequestration,"  in  the  Insolvent  Ordinance 
at  ihe  Cape  of  Good  Hope,  Lord  Cairns  said:  ''The  words 
" '  contemplating  sequestration,'  are  words  on  which,  perhaps, 
^  some  critidsm  may  well  be  bestowed  ;  but  they  have  received 
"  by  the  construction  put  upon  them,  the  meaning,  that  the 
Court  judging  of  the  fact,  must  be  satisfied  that  the  payment 
was  made  in  the  view  and  in  the  expectation  of  a  superven- 
ing baiikruptcy,  and  in  order  to  disturb  what  would  be  the 
pn^per  diatribution  of  assets  under  that  bankruptcy.  Whethei- 
'*  it  was  made  with  that  intention  or  not,  is  not  only  a 
'*  question  of  fact,  but  being  a  question,  of  intention  the  inten- 
tion most  be  arrived  at  by  considering  the  probable  motives 
which  w6uld  arise  to  influence  the  person  making  the  pay- 
ment towards  making  it,  or  towards  retaining  the  money  in 
'*  his  own  possession." 

In  BitUesUme  v.  Cook^  A,  by  bill  of  sale,  conveyed  all  his  stock 
to  B  aa  security  for  money  to  be  advanced.  The  property  con- 
veyed was  about  three  times  the  value  of  the  advances,  and  at  the 
time  of  the  conveyance  A  was,  in  reality,  insolvent ;  but  the 
Court,  which  had  power  to  draw  inferences  of  fact,  found  that 
the  advances  were  hixnajlde,  made  with  a  view  to  keep  his 
business  going,  and  that  the  bill  of  sale  was  not  fraudulent. 
Lord  Campbell,  C.  J.,  said :    "  If  the  conveyance  be  honajidcy 
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'  with  a  view  to  obtain  advances  for  the  purpose  of  carrying  on 

*  the  trade,  I  think  it  is  not  an  act  of  bankruptcy ;"  and  Erle, 
J.,  said :     "  I  think  this  assignment  was  perfectly  bona  Jide^ 

*  made  in  the  sinc*>re  belief,  that  by  the  aid  of  the  money  thus 

*  obtained,  the  trade  would  be  able  to  go  on,  and  that  it  would 

*  assist  the  creditor.     It  is  probable  that  in  the  result  it  has 

*  delayed  them  ;  and  if  the  trader  had  known  that  such  must  be 

*  the  effect,  it  might  have  Ix^en  fraudulent ;  but  I  think,  on  the 

*  facts  stated,  there  are  indications  that  the  trader  stood  so  that 

*  he  hoped  to  be  able  to  go  on.  It  is  true  that  the  real  state  of 
'his  affairs  was  such  that  he  could  not  possibly  continue  his 
'  trade  ;  and  perhaps  he  knew  so  much  of  them  that  it  ought  to 

*  have  been  clear  to  his  mind  that  he  could  not  go  on ;  but  it  is 

*  plain  to  mo  that  this  was  not  clear  to  his  mind,  and  that  he 

*  raised  this  money  intending,  not  to  delay  his  creditors,  but  to 

*  meet  them." . 

The  present  case  is  distinguishable  from  Bittlestone  v.  Cook  in 
thLs  respect — that  the  conveyance  here  was  made  by  Brown  to 
secure  a  past  debt.  It  is  true  that  he  may  have  also  expected 
that  by  giving  the  security  he  might  be  able  to  draw  bills  on 
the  defendant  to  some  extent ;  but  he  knew  that  if  he  failed  to 
make  remittances  to  meet  those  bills  his  right  to  draw  would 
stop ;  he  also  knew  that  his  credit  in  Saint  John  would  be  at  an 
end  as  soon  as  it  became  known  that  he  had  transferred  his 
propei-ty  to  the  defendant,  and  he  must  have  known  from  the 
state  of  his  affairs,  and  the  enormous  amount  of  his  indebted- 
ness, that  he  could  not  remit  funds  to  England  to  meet  his  bills. 

The  case  which  influenced  Mr.  Jastice  Weldon  in  his  deci- 
sion in  the  Couit  below  was  Smith  v.  Carpenter,^  That  ease 
was  decided  upon  the  Insolvent  Ordinance  of  the  Cape  of  (lood 
Hope,  w^hich  enacted  that  "  every  alienation,  transfer,  cession, 
"deliveiy,  mortgage  or  pledge  of  any  goods  or  effects,  mov- 
"  able  or  immovable,  personal  or  real,  and  every  payment  made 
"  by  any  insolvent  to  any  creditor,  such  insolvent  at  the  time 
"  contemplating  the  sequestration, cither  voluntarily  or  otherwise, 
**  of  his  estate,  and  intending  thereby  to  prefer  directly,  or  indi- 
"  rectly,  such  creditor  before  his  v.  wher  creditors  shall  be  deemed  to 
•"  be  an  midue  preference,  and  is  hereby  declared  to  be  null  and 
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"void"     The  question  in  Smith  v.  Carpenter  was  whether  a 
mortgage  bond  given,  by  an  insolvent  to  one  of  his   creditors 
was  an  undue  preference  within  the  meaning  of  the  Ordinance. 
It  was  admitted  by  their  Lordships  that  if  tlie  Bankrupt  Law, 
or  LMolvent  Act,  of  England  was  applicable  the  mortgage  was 
not  an  undue  preference,  because  there  was  suihotent  pressure 
for  payment  by  the  creditor  to  protect  the  transaction  according 
to  the  English  law ;  but  they  said  the  dispute  must  be  deter- 
mined,  not    by    English    law    nor    upon    English   decisions, 
but    according  to    a   just    interpretation    of    the   S4th    sec- 
tion    of    the   Cape    Ordinance,    one    of     the    provisions    of 
which,    that    differed     from    the     English     law,    was,   "that 
the  84th  section  intended  to  leave  the  (question,  what  was  the 
intention  of  the  debtor  in  making  the  alienation  or  payment, 
open  to  be   determined   upon   all  the   circumstances  of   the 
**  case,  as  well  with  respect  to  pr^*ssure,  as  in  other  respects.    On 
the  one  hand  the  pressure  might  be  so  extreme  as  to  negative 
the   intention  to  prefer,  on   the  other  hand  it  might  be   so 
slight  as  even  to  furnish  the  inference  of  that  intention.     It 
"  would  be  for  the  Court  or  a  jury  to  judge  of  this.     Thci  scc- 
"  tion  does  not,  as  it  seems  to  their  Lordships,  recjuire  as  the 
''English  Insolvent  Law,  1st  and  2nd  Vic.  c.  110.  s.   50,  in 
'*  terms  requires,  and  as  decisions  on  the  English  Bankrupt  Law 
"  seem  also  to  require,  that  in  order  to  constitute  a  fraudulent 
"preference,  the  transaction  should  be  voluntaiy." 

As  I  understand  this  judgment,  the  rule  laid  down  by  their 
Lordships  only  differs  from  the  principle  of  the  decisions  under 
ihe  English  Bankrupt  Acts  in  a  matter  of  degi-ee.  In  l)oth,  the 
intention  of  the  debtor  in  making  the  payment  or  tittnsfer,  is 
the  fact  to  be  ascertained.  But  while  the  English  cases  hold, 
thai  in  order  to  defeat  the  transaction  it  must  be  voluntaiy,  and 
that  it  cannot  be  so  if  the  debtor  acts  under  a  fair  and  bovajuh 
demand  of  pasrment  by  the  creditor,  the  opinion  of  their  Lord- 
shipB  in  Smith  v.  Carpenter  is,  that  it  is  not  sufficient  to  consti- 
tute a  fraudulent  preference  under  the  Cape  Ordinance,  merely 
that  the  payment  should  be  voluntary,  but  that  the  pressure  for 
payment  by  the  creditor  must  l^e  severe  or  extreme,  in  order  to 
negative  an  intention  to  give  an  undue  preference  ;  and  that  if 
tte  debtor  without  such  extreme  pressure,  "  knowing  himself  to 
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''  be  insolvent,  and  that  his  early  stoppage  and  failure  are  mor- 
"  ally  certain,  and  contemplating  that  stoppage  and  failure," 
transfers  property  to  his  creditor,  the  transaction  caimot  stand. 
Except  on  the  (question  of  pressure  this  case  establishes  no  new 
principle.  It  was  not  disputed  that  at  the  time  the  mortgage 
bond  was  given  the  debtor  was  in  a  state,  not  merely  of  deep, 
but  of  hopeless  insolvency,  and,  to  use  the  words  of  their  Lord- 
ships "  must  Ixj  taken  to  have  known,  when  the  bond  was  exe- 
"  cuted  that  public  and  avowed  insolvency  was  impending  and 
"  substantiallv  inevitable."  When  it  was  established  that  the 
debtor  contemplated  se(]iiestmtion  when  he  executed  the  bond, 
the  other  fact  required  by  the  Ordinance  to  invalidate  the  se- 
curity, viz.,  that  he  intended  "  thereby  to  prefer  such  creditor 
"  before  his  other  creditors,"  would  seem  almost  necessarily  to 
follow,  and  that  seems  to  have  been  the  opinion  of  their  Lord- 
ships. 

In  Tkurbwrn  v.  Steward^  where  the  question  was  whether  a 
payment  w^as  an  undue  preference  under  the  same  section  of  the 
Capo  Ordinance,  Lord  Cairns  said,  "It  is  well  settled  by 
"  authorities  in  this  country  which  would  regulate  th(>  construc- 
"  tion  put  upon  those  words  by  our  Courts,  that  the  mere  insol- 
"  vency  of  the  person  making  thf  payment  is  insufficient.  The 
"  mere  fact  that  at  the  time  of  iIm^  payment  the  whole  of  hia 
"  property  would  not  be  sufficient  to  pay  the  whole  of  his  debts, 
**  is  not  sufficient.  It  is  a  circumstance,  an  ingredient  in  the 
"  case,  to  be  considered  with  all  the  other  circumstances  of  the 
"  case.  Tlie  pajanent,  however,  must  be  made  in  contemplation 
•*  of  bankiniptcy,  or,  in  this  case,  of  sequestration." 

The  words  of  the  Cape  Ordinance  differ  from  those  in  the 
89th  section  of  our  Insolvent  Act.  The  words  of  the  Ordinance 
are,  "  intendi/iig  thereby,  (i.  e,  by  the  alienation  of  his  property) 
"  to  prefer  such  creditor  Ixifore  his  other  creditors."  The  words 
of  om-  Act  are,  "  whereby  (i.  e.  by  the  sale  or  transfer  of  prop- 
*•  erty  to  a  creditor)  such  creditor  obtains  an  unjust  preference 
**  over  the  other  creditors."  In  both  cases  the  transfer  or  pay- 
ment must  have  been  made  in  contemplation  of  insolvency  in 
order  to  avoid  it ;  but  under  the  Cape  Ordinance  there  must 
also  be  tluj  intent  to  pi-efer.    Under  our  Act  the  intent  to  pro* 
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f er  is  not  necessary,  if  the  effect  of  the  transfer  is  to  give  an  un- 
just preference.  It  is,  no  doubt,  very  difficult  to  reconcile  the 
numerous  cases  on  this  subject,  and  impossible  to  lay  down  any 
rule  to  govern  all  cases :  each  one  must  depend  on  its  own  par- 
ticular dieumstances.  In  considering  the  question,  whether 
Brown  contemplated  insolvency  at  the  time  he  transferred  the 
vessel  to  the  defendant,  we  must  look  at  the  circumstances  ex- 
isting at  that  time,  and  what  objects  he  then  had  in  view.  It 
is  from  these  circumstances,  and  not  from  what  may  have  tran- 
spired since,  when  difficulties  and  complications  in  his  affairs 
arose,  wluch  perhaps  he  did  not  contemplate  at  the  time,  that 
we  must  judge  of  his  intentions,  Belcher  v.  Prittie}  In  Ex  parte 
Guss*  Christian,  L.  J.,  speaking  of  the  question  of  fi-audulent 
intention,  says  :  "  The  intent  which  wc  are  searching  for,  and 
which  is  to  be  stamped  as  fraudulent  or  innocent,  must  l>e  the  in- 
tent which  was  contempomneous  with  the  tmnsaction  itself. 
as  evidenced  by  the  objects  then  aimed  at,  and  cannot  Ihj 
**  affected  by  the  defeat  of  those  objects  by  unfoi-seen  adverse- 
'*  ness  of  subsequent  events." 

There  Ls  no  doubt  that  Brown  was  entirely  insolvent  on  the 
17th  August  when  he  gave  the  certificate  of  sale  of  the  vessel  to 
the  defendant,  and  that  if  his  affairs  had  then  been  wound  up, 
insolvency  would  inevitably  have  been  the  result.  But  it  does 
not  f(^w  because  be  may  have  been  insolvent  in  fact,  that  he 
o(mtemplated  insolvency  at  that  time.  The  circumstances  imder 
wliich  the  certificate  of  sale  was  given  might,  perhaps,  show  that 
he  hoped  and  expected  to  be  able  to  carry  on  his  business,  and 
that  the  security  was  given  to  the  defendant  with  a  view  of  con- 
tinuing the  drawing  credit  which  Brown  had  established  with 
the  firm  of  W.  &  R  Wright  when  their  dealings  commenced  in 
1867,  and  that  though  he  might  have  been  apprehensive  of  his 
statHlity,  as  may  be  inferred  from  his  expression  to  Thomas,  that 
"  he  expected  to  get  through,''  he  did  not  then  actually  contem- 
plate insolvency ;  but^  to  use  the  words  of  Hellish,  L.  J.,  in 
Ex  pcbrte  Tempest*  "  was  trying  to  stave  it  off."  In  many  of 
the  cases  that  have  been  referred  to,  the  necessary  effect  of  the 
transfer  was  to  close  the  debtor's  business  and  foi*ce  him  into 
bankruptcy ;  but  here  that  can  hardly  be  said  to  have  been  the 
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immediate  effect  of  it,  for  it  probably  enabled  Brown  to  continue 
his  business,  though  only  for  a  very  short  time.  Had  the  de- 
fendants* title  to  the  vessel  depended  on  the  sale  made  under 
the  certificate  given  on  the  I7th  August,  it  may  be  doubtful 
whether  the  evidence  was  sufficient  to  establish  that  the  trans- 
fer was  made  in  contemplation  of  insolvency,  though  I  do  not 
mean  to  say  the  evidence  is  not  sufficient.  But  the  attempted 
transfer  under  the  certificate  vested  no  title  to  the  ship  in  the 
defendant  until  it  was  confirmed  by  Brown  on  the  21st  Septem- 
l>er,  before  which  day  his  ciixjumstances  hail  materially  changed 
for  the  worse,  by  the  utter  failure  of  all  his  expectations 
of  realizing  an}i.hing  out  of  his  shipping  ti'ansactions  with 
Oulton ;  he  then  became  unable  to  renew  his  notes,  and  they 
were  protested  on  the  20th  of  September,  though  for  some 
iim(j  iKifore  this  he  had  kept  himself  afloat  hy  obtaining 
money  at  ruinous  rates  of  discount.  To  use  his  own  language: 
"  Tlien  therc  was  a  genei'al  stir  among  the  not<3S  falling  due 
"  next  day.  All  the  Oulton  notes  wove  dishonored  after  that 
"  date.  His  liability  for  the  Oultons  at  that  time  was  about 
"$300,000,  besides  8139,000  of  cash  advanced  to  them,  and 
"  which  he  drew  on  the  defendant  to  meet."  Speaking  of  liLs 
transaction  with  Oultons  Brown  said :  '*  As  Oultons'  tonnage 
"  (ships)  increased,  my  liabilities  increased  also,  and  I  had  to  go 
"  on  to  save  myself ;  not  a  large  cash  advance,  but  only  my 
**  paper  that  they  wei'e  to  meet.  According  to  my  l)ooks  I  had 
"advanced  in  cash  $130,000,  and  I  had  to  draw  on  Wright  to 
"meet  this.  I  drew  veiy  heavily  in  June,  1872,  and  sold  to 
"  the  Bank  of  New  Brunswick  in  their  favor,  and  the  proceeds 
"  went  to  general  puq^oses,  and  to  retire  the  paper  I  had  made 
"  for  Oultons.  Oultons*  dr^in  there  was  no  stopping.  /  cotdd 
"  not  tell  ivhere  I  was,  and  wanted  Oulton  to  come  down  and 
"  get  matters  in  intelligent  shape.  Freights,  &c.,  were  beyond 
"  my  control  This  state  of  things  went  on  till  September. 
"They  promised  and  promised  but  never  did,  and  I  could 
"  never  get  any  satisfaction  from  them."  In  speaking  of 
Oultons*  promises  to  make  an-angements  for  him  (Brown) 
to  draw  ma.  England  for  £10,000,  he  says  "  Oulton  went  on 
"  making  promises,  and  I  had  to  rely  on  them ;  could  do  nothing 
"  else.     In  August  I  was  getting  ruined  by  it.**     He  also  stated 
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that  in  1872  his  importations  were  lighter  than  usual,  and  the i«77 

reason  was  he  wanted  to  get  his  business  snug,  and  get  Oultons  McLeod 
under  control ;  that  he  was  trying  to  control  his  business ;  that 
he  did  not  know  fully  the  extent  of  his  liabilities ;  that  his  ad- 
vances to  Oultons  were  increased  from  the  19th  August 
to  the  19th  September  to  the  extent  of  $110,000 ;  that  he  was 
in  the  habit  of  drawing  checks  payable  after  date,  of  which  he 
kept  no  record  on  his  books ;  that  they  were  afloat  in  August 
and  September,  but  he  could  not  tell  to  what  amount.  The 
whole  of  his  liabilites  at  the  time  he  confirmed  the  sale  of  the 
vessel  to  the  defendant,  exclusive  of  his  debt  to  them,  amount- 
ed to  about  8050,000.  Now,  whatever  hopes  Brown  might 
have  had  on  the  17th  August  of  being  able  to  get  through  with 
his  difficulties  and  continue  his  business  by  obtaining  the  fur- 
ther credit  from  the  defendant — which,  however,  it  is  diflicult 
to  believe  he  could  have  expected — it  is  impossible  to  come  to 
any  other  conclusion  than  that  he  was  hopelessly  insolvent  on 
the  21st  September,  when  the  transfer  of  the  vessel  was  really 
made,  and  that  he  must  have  known  at  that  time  that  insol- 
vency was  substantially  inevitable.  He  transferred  to  the  de- 
fendant nearly  all  the  property  he  had,  to  secure  an  honest 
debt,  no  doubt,  and  one  which  he  may  have  felt  himself  under 
peculiar  obligation  to  pay,  as  far  as  he  was  able ;  but  he  knew 
at  the  time  he  did  so  that  it  left  him  with  substantially 
nothing  to  pay  the  rest  of  his  creditors,  and  that  it  would  lx> 
impossible  for  him  to  carry  on  his  business.  With  all  his  pro- 
perty [gone ;  with  his  credit  destroyed ;  and  with  such  enor- 
mous indebtedness  hanging  over  him  how  could  he  believe 
otherwise  than  that  insolvency  was  staring  him  in  the  face,  and 
must  be  the  inevitable  result  of  his  condition  ?  The  fact  that 
a  debtor,  who  afterwards  becomes  bankrupt,  has  conveyed  sub- 
stantially the  whole  of  his  property  to  one  of  his  creditors  to 
secure  an  antecedent  debt,  has  always  been  considered  a  liadgc 
of  fraud.  In  Allen  v.  Bonnett,^  Lord  Hatheuly  says  :  "  There 
"  are  two  badges  or  indicia  of  fmud  which  have  induced  the 
"Court  on  all  occasions  to  say  that  deeds  of  this  character 
"shall  not  be  sustained  against  the  creditors  under  a  bank- 
"ruptcy  where  such  indicui  are  foimd.     One  is,  where  the 
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"whole  of  the  person's  property,  who  afterwards  becomes  a 
"  bankrupt,  'has  been  assigned  for  an  antecedent  debt,  and  no 
" further 'adttthcci  has  been  made,  the  view  taken  being  this: 
"  that  thd  ct^ditors  of  the  trader  obtain  no  advantage  whatever 
"  from  the  transaction,  and  that  it  is  simply  a  subtraction  of  the 
"  property  in  favor  of  one  creditor,  without  any  benefit  whatevei 
"  being  conferred  upon  the  bulk  of  the  creditors."  If  there  is 
a  substantial  advance  made  by  the  creditors  to  the  debtor,  at 
the  time  of  the  conveyance,  and  as  a  part  of  the  consideration 
for  it,  the  deed  may  be  supported,  OraJux/m  v.  Chajmian^  In 
the  present  case,  though  the  defendants  agreed,  on  obtaining 
the  security  from  Brown,  to  accept  his  bills,  it  was  only  on 
condition  that,  in  addition  to  the  security  he  gave  them,  a 
guarantee  should  be  given  them  that  remittances  would  come 
forward  regularly  to  cover  their  cash  advances  already  made,  and 
to  take  up  the  bills  falling  due ;  and  until  this  guarantee  wasgiv-- 
en  they  said  they  would  accept  nothing  more.  All  their  corres- 
pond^ce  shews  that  they  had  determined  not  to  increase  theii 
liability  by  accepting  Brown's  draft,  luiless  they  were  satisfied 
that  he  was  remitting  to  them  to  meet  the  bills.  By  this  ar- 
rangement Brown's  creditors  received  practicably  no  benefit 
from  the  transfer  of  the  vessel  as  there  was  really  no  advanee 
to  him  upon  the  strength  of  that,  but  upon  the  guarantee  that 
the  defendants  should  not  be  under  any  cash  advances  on  theii 
acceptances.  Without  doubt,  therefore,  I  think  the  transfer  of  the 
vessel  to  the  defendants  must  be  held  to  have  been  made  in  con- 
templation of  insolvency.  It  was  contended  that  the  transfer  oi 
the  vessel  was  good  imder  the  81st  section  of  the  Merehant 
Shipping  Act  1854,  which  lays  down  a  number  of  rules  respect- 
ing certificates  of  sale,  one  of  which,  the  4th,  declares  that, 
"  whenever  the  certificate  contains  a  specification  of  the  place 
"  at  which,  and  a  limit  of  time,  not  exceeding  twelve  months, 
"  within  which  the  power  is  to  be  exercised,  no  sale  made  to  a 
"  purchaser  for  valuable  consideration,  without  notice,  shall  be 
"  impe^hed  by  reason  of  the  bankruptcy  or  insolvency  of  the 
"  person  by  whom  the  power  was  given."  This  provision  ob- 
viously cannot  apply  to  the  present  case. 
The  next  question  is,  what  is  the  meaning  of  the  words 
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"  Mrhereby  such  creditor  obtains,  or  will  obtain,  an  unjust  pref- 
"  erence  over  the  other  creditors."     I  think  they  mean  the  same 
as  SL  fraudulent  preference.     If  the  transfer  was  made  by  Brown 
ia  contemplation  of  insolvency  I  think  it  was  a  fraudulent  pref- 
erence within  the  meaning  of  the  Act,  and  the  defendant  thereby 
obt^ained  an  unjust  preference  over  the  other  creditors  ;  but  if  it 
wets  not  mad<^  in  contemplation  of  insolvency,  then  the  prefer- 
eace  which  the  defendant  obtained  by  it  was  not  fraudulent,  and 
ci>nsequently,   it  would  not  be  an  "  unjust  preference."     Any 
preference  obtained  by  a  creditor  in  violation  of  the  provi- 
^ons  of  the  Insolvent  Act  is   an  unjust  preference.     In  the 
case  of  Tfte  Bank  of  Avstrcdcma  v.  Harris^  a  case  arising  under 
the  Insolvent  Act  of  New  South  Wales,  where  the  words  were, 
"  that  all  alienations,  etc.,  made  by  any  person  being  insolvent, 
"  or  in  contemplation  of  surrendering  his  estate  as  insolvent,  and 
'*  luiving  the  effect  of  preferring  any  then  existing  creditor  to  an- 
"  other,"  (words  substantially  the  same  as  those  in  the  80th  sec- 
lion  of  our  Act)  should  be  void  the  judicial  committee  held 
that  these  words  meant  a  fraudulent  preference,  and  were  not 
intended  to  refer  to  any  case  of  preference  not  fraudulent.     The 
case,howevet,  turned  upon  the  groimd  that  there  was  no  fraudu- 
lent preference,  and  that  it  was  not  shewTi  ^at  the  estate  of  the 
debtors  was  insufficient  to  pay  their  creditors  in  full.     The  ques- 
tion in  this  case  must  be  determined  (as  was  said  in  Smith  v. 
ftirpenfer)  not  by  English  decisions,  but  by  the  true  interpre- 
tation of  our  Insolvent  Act.     Had  there  been  no  decisions  on  the 
question  of  pressure  and  voluntary  payment  under  the  English 
J^ankrupt  Laws,  I  question  wh(?tber  it  would  have  occurred  to 
anybody,  that  the  fact  of  a  payment  or  transfer  having  been 
node  by  a  debtor  in  consequence  of  pressiure  for  payment  by  his 
creditors,  was   an   element  for  consideration   in   determining 
whether  the  payment  or  transfer  was  made  in  contemplation  of 
insolvency. 

There  are  only  two  questions  under  the  89th  section 
tion  of  the  Act.  1st.  Was  the  transfer  made  in  contemplation 
of  insolvency  ?  2d.  Had  it  the  effect  of  giving  the  creditor  to 
whom  it  was  made  an  unjust  preference  over  the  other  credi- 
tors  ?    If  these  questions  ai^  answered  in  the  affirmative,  then, 
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by  the  express  words  of  the  Act,  the  transfer  is  void.  If  the 
first  requisite  i^  established,  viz.,  that  when  Bi-own  made  the 
transfer  to  the  defendant  he  contemplated  insolvency,  what  does 
it  signify  that  he  made  it  under  pressure  for  payment,  as  said 
by  Sir  James  Bacon,  C.  J.,  in  Ex  parte  Topluwi}  "  Pressure 
'*  does  not  furnish  good  faith  ;  pressure  does  not  repeal  the  Act 
"  of  Parliament."  If  when  Brown  made  the  transfer,  he  knew 
or  believed  that  the  state  of  his  aftaii-s  was  such  that  the  effect 
of  the  transfer  would  be  to  close  his  business  and  leave  the  rest 
of  his  creditors  unpaid,  then,  whether  he  made  the  transfer  vol- 
untanly  or  whether  he  did  it  in  consequence  of  the  defendants 
pressing  him  for  payment,  is,  in  my  opinion,  a  matter  which  we 
have  no  right  to  take  into  consideration.  The  policy  of  the  In- 
solvent Law  is,  that  a  man  who  knows  himself  to  be  in  a  help- 
less state  of  insolvency  should  not  prefer  one  of  his  creditors 
however  urgent  he  may  be  for  payment,  but  should  give  up  all 
his  property  for  the  general  Ijenetit  of  all  his  creditors.  A  man 
may  contemplate  insolvency  in  making  a  transfer  of  his  prop- 
erty as  well  when  he  does  it  undov  ]>ressure  as  when  he  volun- 
tarily prefers  one  of  his  creditors.  By  the  Cape  Oixiinance, 
under  which  the  case  of  Smith  v.  C^trpenter  was  decided,  in  order 
to  avoid  a  transfer  t]je  debtor  mu  .t  not  only  contemplate  seques- 
tration, but  he  must  also  intend  L-^  prefer  the  creditor.  It  may 
well  be  that  pressure  would  ha  a  circumstance  to  be  considered 
in  construing  the  ordinance,  in  order  to  detennine  whether  the 
debtor  intended  to  give  a  fmudulent  preference — see  Bills  v. 
Smith^ — but  would  not  l^e  niaterial  in  construing  the  89th  sec- 
tion of  our  Insolvent  Act,  which  does  not  i-equire  any  intent  to 
give  an  unjust  preference.  I  therefore  think  the  transfer  to  the 
defendant  in  this  case  was  void  under  the  89th  section  of  the 
Act. 

I  will  now  consider  whether  the  case  comes  within  the  86th 
section  of  the  Act. 

The  first  part  of  that  section  certainly  does  not  ap- 
ply. The  latter  part  of  it  declares  that,  "all  contracts  by 
"  which  creditors  are  injured,  obstructed  or  delayed,  made  by  a 
*'  debtor  unable  to  meet  his  engagements,  and  afterwards  beccmi- 
*'  ingan  insolvent,  A\4th  a  person  knowing  such  inability,  or  hav- 
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**  ing  probable  cause  for  believing  such  inability  to  exist ;  or,  _  J^^l__ 
"  after  such  inability  is  public  and  notorious,  whether  such  per-      MoLbod 
"  .son  be  his  creditor  or  not,  are  presumed  to  be  made  with  in-  ^' 

"  tent  to  defraud  his  creditors."  It  cannot  l>c  denied  that  Brown's 
other  creditors  were  injured  and  obstructed  by  the  transfer  of 
the  vessel  to  the  defendant ;  and  the  questions  are,  1st.  whether 
at  that  time  Brown  was  unable  to  meet  his  engagements,  and, 
2d.  whether  the  defendant  knew,  or  had  probable  cause  for  be- 
lieving, that  such  was  the  case.  As  to  the  finst  question,  it  is 
clear  that  Brown  was  unable  to  meet  his  engagements.  He  had, 
for  several  months  before  that,  from  time  to  time,  promised  re- 
mittances to  the  defendants  to  meet  the  bills  which  he  drew 
upon  them,  and  had  failed  to  make  such  remittances ;  and  it 
was  in  consequence  of  these  repeated  failures  that  the  defend- 
ants pressed  for  the  security  for  their  debt ;  they  therefore 
knew  of  his  inability.  More  than  that,  they  had  every  reason 
to  believe  that  he  was  insolvent  at  the  time  he  executed  the 
certificate  of  sale,  from  the  numerous  couimunications  made  to 
to  them  by  their  agent,  Thomas. 

The  first  communication  was  a  telegram  from  the  defend- 
ants to  Thomas  on  tlie  30th  July,  1872,  in  which  they  say : 
Brown  drawing  heavy.  Last  letter  dated  15th  June.  Ob- 
tain explanation.  Cable  quickly."  Tljpmas  answered  this 
on  the  same  day,  saying :  "  No  suspicion  here ;  but  advise  cau- 
"  tion."    On  receipt  of  this  they  wrote  to  Thomas  on  the  31st  ^ 

July,  stating  that  their  anxiety  respecting  Brown  had  arisen 
from  the  fact  that  he  had  lately  been  drawing  very  heavily 
upon  them  in  favor  of  the  bank  of  New  Brunswick,  without 
any  explanation  whatever ;  that  his  last  letter  was  dated  the 
15th  Jxme,  in  which  he  promised  them  remittances  to  a  consi- 
derable amount  in  a  few  days,  but  had  not  fulfilled  his  pro- 
mise, and  had  since  sent  further  large  dmfts  for  their  accept- 
ance. That  growing  somewhat  anxious  at  this,  and  at  not  re- 
ceiving any  letters  from  him,  they  telegraphed  to  him  on  the 
11th  July,  for  explanation,  to  which  he  answered  that  bank 
remittances  were  going  forward  with  a  letter  erf  explanation. 
That  no  letter  having  been  received  from  Brown  up  to  the  25th 
July,  but  further  diafts  to  the  extent  of  £4,500,  they  again 
telegraphed  to  him  on  that  same  day  as  follows  :  *'  Is  anythino* 
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"  wrong  ?  \\Ticn  was  explanatory  letter  posted  ?  Your  latest 
"dat^d  15th  June."  To  which  no  answer  had  been  i-cceived, 
nor  any  letter  from  Brown.  That  they  hoped  their  fears  were 
groundless,  and  that  tliey  should  yet  receive  a  satisfactory 
explanation ;  but  he  appeared  to  be  acting  very  strangely. 
They  then  requested  Thomas  to  see  Brown  without  delay,  and 
obtain  the  best  security  possible  against  their  debt  to  the  ex- 
tent of  £37,000. 

On  the  31st  July,  Thomas  wrote  to  the  defendants,  referring 
to  their  telegram  of  the  previous  day,  and  stating :  "  I  have 
"  often  thought  of  the  business  he  (Brown),  as  a  young  man  has 
"  been  doing,  which  simply  amounts  to  a  change  of  the  wheel 
"  to  result  in  a  fortune,  or  the  opposite.  There  is  no  doubt  in 
"  my  mind  of  there  being  a  great  deal  of  shaving  and  kite-flying, 
"  He  is,  I  believe,  interested  with  the  Oultons  in  a  lot  of  old 
"  American  ships,  and  which  may  prove  a  good  speculation.  *  * 
•*  You  must  receive  this  as  confidential ;  and  I  must  add  nothing 
"  against  his  credit  or  position  is  afloat  here,  but  should  any- 
"  thing  turn  up  w^U  cable  you.  Use  caution  and  cautiously 
"write  him."  The  defendants  received  this  letter  on  the  12th 
or  13th  August. 

On  the  10th  August  Thomas  received  the  defendants'  letter 
of  the  31st  July,  and  then  learned  the  extent  of  Brown's  in- 
debtedness to  them,  at  which  !•:  was  very  much  surprised.  He 
wrote  them  on  the  14th  August  stating  that  he  had  seen  Brown, 
who  promised  to  give  them  security  on  his  vessel  and  on  his 
house  and  wharf  property ;  that  he  (Thomas)  was  having  the 
records  searched  to  see  what  mortgages  were  on  the  property, 
and  would  make  the  best  arrangements  he  could;  thii  his 
opinion  was  that  Brown  could  not  pay  a  dollar  in  the  pound  ; 
that  he  felt  the  matter  was  a  very  responsible  one,  knowing  the 
critical  position  in  which  Brown  stood,  connected  with  a  ring 
floating  paper  to  a  very  large  amount,  and  he  (Thomas)  felt 
the  want  of  some  one  to  consult  with.  He  then  says :  "  At 
"  present  I  look  at  it  on  your  behalf  as  a  grab  game ;  that  is, 
"  to  get  all  I  can ;  and  the  whole  depends  just  now  upon  your 
"  floating  him  a  while,  so  as  to  obtain  all  we  can.  On  the  other 
"  hand,  if  his  bills  come  back  it  will  result  in  a  short  story  as 
'*to  h}s  standing  or  falling."     On  the  I7th  August  Thomas 
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Tn"ote  again  to  the  defendants  stating  that  nothing  new  had 
transpired  with  reference  to  Brown  since  the  14th.  That  a  se- 
curity which  Brown  proposed  on  a  ship  he  was  building,  was  not 
jvist  what  he  wanted ;  but  "  he  (Brown)  is  so  particular  just  now 
''  as  to  his  credit,  that  he  wishes  to  avoid  doing  anything  that 
"  might  expose  his  position,  and  on  this  point  I  have  to  be  care- 
"  fixl  for  your  interest,  asT  under  our  bankrupt  law,  any  transfer 
made  three  months  previous  to  entering  bankruptcy  would 
amount  to  nothing,  but  given  for  the  general  benefit  of 
'creditors;  therefore,  if  we  can  crowd  him  over  the  three 
"  inxmiha,  we  have  so  much."  Afterwards  on  the  same  day  on 
receiving  the  certificate  of  sale  of  the  Oneota  from  Brown 
Thomas  wrote  again  to  the  defendants  referring  to  other  secu- 
rities which  Brown  had  promised  to  give,  and  to  the  vessel  he 
was  building,  which  he  objected  to  give  security  upon  then, 
because  it  would  injui-e  his  credit,  but  said  he  would  give  a 
power  of  sale  when  the  vessel  was  launched,  which  Thomas  said 
he  would  not  agree  to,  but  would  insist  upon  a  hold  of  some 
kind  at  once.  He  then  adds  "  The  matter  is  a  delicate  one,  and 
"got  to  be  treated  very  cautiously,  believing  he  is  not  worth 
"one dollar,  and  wish  to  get  all  the  tangible  security  I  possibly 
"can  in  a  quiet  way,  for  if  his  liability  to  you  should  become 
"known,  bankruptcy  would  soon  follow,  and  all  would  be 
"used  np.  My  own  feelings  are  such  that  if  the  debt  was  my 
"own  I  would  expose  him  at  once,  by  at  once  putting  him  in 
"the  Bankrupt  Court;  but  your  interest  is  now  my  study, 
"and  you  can  depend  upon  it  being  carefully  looked  after." 

On  the  7th  September  the  defendants  acknowledged  the 
receipt  of  Thomas'  letter  of  the  l7th  August  with  the  certifi- 
cate of  sale.  They  stated  that  they  had  sold  the  Oneota  to  the 
defendant,  Wm.  Wright.  On  the  10th  September  they  again 
wrote  to  Thomas  enclosing  the  bill  of  sale  of  the  Oneota,  and 
requesting  him  to  get  Brown  to  confirm  the  transfer.  This  was 
done  and  it  was  returned  to  the  defendants,  who,  on  the  3rd 
October,  acknowledged  the  receipt  of  it,  thanking  Thomas  for 
the  prompt  measiuras  he  had  taken  to  secure  all  that  was  pos- 
sible for  them,  and  expressing  a  hope  that  what  they  had  got 
^^t  not  be  wrested  from  them  in  case  of  a  wind  up,  which 
"appeared  so  imminent." 
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The  defendant,  Wm.  Wright,  stated  in  his  evidence,  that  he 
transferred  the  Oneota  to  his  fiim  because  it  would  reduce  the 
balance  owing  to  them,  and  he  then  believed,  and  did  so  till 
Bro>\Ti's  failure,  that  Brown  was  indebted  to  no  person  but  him- 
self, and  tjiat,  in  fact,  he  was  acting  as  Brown*s  banker.  It  is 
clear  from  the  correspondence  that  Thomas  believed  Brown  to 
be  insolvent  at  the  time  he  gave  the  certificate  of  sale  in  August ; 
and  as  Thomas'  knowledge  was  communicated  to  the  defend- 
ants before  they  acted  on  the  ceitificate,  they  must  be  bound  by 
the  knowledge  of  their  agent.  Then,  was  their  knowledge  such 
as  to  bring  the  case  within  the  86th  section  of  the  act  ?  In  the 
first  place  they  knew  by  their  own  transactions  with  Brown 
that  he  was  unable  to  meet  his  engagements.  Then  they  were 
also  told  by  Thomas  in  July  that  Brown  was  doing  a  large,  and, 
as  I  should  infer  from  the  letters,  a  reckless  business,  and  was  con- 
nected with  a  "  ring"  floating  paper  to  a  veiy  large  amount ; 
that  there  was  a  great  deal  of  "  shaving  and  kite-flying  (slang 
terms,  well  understood  in  commercial  tmnsactions) ;  that  he  be- 
lieved Brown  was  not  woith  a  dollar ;  that  Wright's  proceeding 
was  a  "  gmb-game  ;"  that  it  was  necessary  for  them  to  "  float" 
Brown  for  a  while  in  order  to  get  certain  securities  on  his  prop- 
erty ;  (i.  e,  to  prevent  their  being  undue  preferences  as  he 
(Thomas)  supposed)  ;  and  that  if  Brown's  bills  came  back  pro- 
tested, or  his  liability  to  the  defendants  became  known,  Brown's 
bankruptcy  would  soon  follow.  With  this  correspondence  be- 
fore them,  and  also  having  Brown's  letter  of  the  17th  August, 
in  which  he  says  that  one  great  cause  of  his  getting  cramped 
was,  that  his  business  got  too  much  extended,  and  he  had  very 
heavy  payments  to  meet  in  the  bank  during  the  past  two 
months  ;  that  he  had  always  enjoyed  almost  unlimited  credit  in 
St.  John,  which  had  Iqd  him  to  do  more  business  than  his  capi- 
tal warranted,  and  that  he  was  endeavoring  to  curtail  his  busi- 
ness, but  feared  it  would  take  from  one  to  two  yeai-s  to  get 
matters  in  a  good  snug  shape  again,  I  do  not  very  well  see 
how  the  defendant,  Wm.  Wright,  could  believe  that  Brown  was 
indebted  to  no  one  but  himself. 

I  think  the  case  comes  within  the  86th  section  of  the  Act  as 
well  as  the  89tL  That  the  sale  of  the  vessel  was  a  contract  by 
which  Brown's  creditors  were  injured  ;  that  at  the  time  he  made 
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it  ^rown  was  unable  to  meet  his  engagements,  and  that  the  de- 
f^xi^dants  knew  of  his  inability.  I  therefore,  think,  the  judgment 
Qf  IMr.  Justice  Weldon  should  be  aflinned  with  costs. 

Wetmore,  J.    The  first  ground  of  notice  of  appeal  was  that 
the  judge  improperly  ordered  the  defendants  to  produce  docu- 
tuents  referred  to  in  section  41  of  the  defendants'  answer,  for 
Cbe  inspection  of  the  plaintiffs  counsel,  and  after  ceitain   of 
them  had  been  selected  by  the  plaintifTs  counsel  they  were  put 
m  evidence  and  improperly  referred  to  by  the  Judge  in  arriving  at 
his  judgment.  The  eprxession  of  an  opinion  upon  this  point  could 
notbeoi|any  avail.  If  the  defendants' counsel  felt  the  decision  was 
erroneous,  appeal  from  the  judgment  should  have  been  made  at 
once,  before  producing  the  letters,  as,  ^if    this  Court  shoukl 
now  determine   the  learned  Judge  was  in  error  I  cannot  see 
what  possible  benefit  the  defendants  could  derive  therefrom. 
The  contents  of  the  letters  ai-e  fully  known,  and  if  the  case  on 
this  ground  should  be  sent  back  for  re-hearing,  the  plaintitF 
being  fully  aware  of  the  contents  of  all  the  letters,  their  pro- 
duction or  its  equivalent  could  be  obtained  by  amended  plead- 
ings or  notice  to  produce. 

The  main  and  substantial  grounds  discussed  at  the  hear- 
ing of  the  appeal  arise  upon  sections  8G  and  89  of 
the  Act  of  the  Dominion  of  Canada,  32nd  and  33rd  Vic. 
c  16,  "an  Act  respecting  insolvency",  and  also  as  to 
whether  or  not  these  sections  arc  ultra  vires  of  the  Do- 
minion Legislature.  The  facts  are  fully  set  forth  in  the  print- 
ed caae  and  in  the  judgment  appealed  against.  The  evidence 
as  reported  to  this  Court,  in  my  opinion,  plainly  shows  that, 
implying  thereto  the  English  authorities  and  decisions,  the  con- 
veyance of  the  vessel  was  not  voluntary  or  such  as  could  be 
successfully  attacked.  A  hard  and  severe  pressure,  based  upon 
*  previous  agreement,  made  as  long  ago  as  the  16th  June,  18G9, 
was  brought  to  bear  upon  Brown  by  Thomas,  the  defendants' 
*8cnt,  to  procure  the  transfer.  At  page  73  of  the  printed  case, 
"^e  learned  Judge  says :  "  If  the  English  authorities  and  dcci- 
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sions  are  to  govern  me  in  the  decision  of  this  case,  the  cases 
^<Jcide  it  must  be  voluntaiy  on  the  part  of  the  insolvent, 
which  I  can  hardly  say  it  was  in  tlus  case,  as  the  witness. 
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"  George  Thomas,  the  agent  of  the  defendants,  follows  the  in- 
"  solvent  up,  from  day  to  day,  after  the  10th  of  August,  when 
"  he  discovered  Brown's  indebtedness  to  Wright,  to  obtain  the 
"securities.'*  Thomas  appears,  as  was  his  duty,  under  the 
circumstances,  to  have  persistently  and  most  tenaciously 
followed  Brown  up  for  the  purpose  of  obtaining  security 
for  his  principal,  so  as  to  dispel  every  possible  supposi- 
tion of  the  transfer  being  voluntaiy.  Tlie  learned  Judge, 
at  page  83  of  the  printed  case,  says :  "  and  if  I  had 
not,  after  the  fullest  consideration,  anived  at  the  eon- 
"  elusion  that  the  89th  section  of  the  Insolvent  Act  of  1869 
"was  to  decide  this  case,  and  the  fair  constructions  under 
"  Sntitk  V.  Gavpenter,  as  decided  by  the  Piivy  Council,  were- 
"  to  be|  given  to  it,  but  tliat  the  Bankrupt  Laws  of  Eng- 
"  land,  or  those  relating  to  insolvency  in  Englan<l,  and  the  Eng- 
*'  lish  decisioiLs  which  have  followed  them  nnist  govern  us,  I 
"  might  have  arrived  at  a  different  conclusion."  The  89th  sec- 
tion, upon  which  the  learned  Judge  decided  the  case,  is  as  fol- 
lows :  "  If  any  sale,  deposit,  pledge  or  transfer  Ixi  made  of  any 
"  propei-ty.  real  or  pei'sonal,  l^y  any  pei'son  in  contemplation  of 
"  insolvency,  by  way  of  security  for  payment  to  any  creditor, 
"  or  if  any  property,  real  or  personal,  moveable  or  immoveable, 
"  goods  or  effects,  or  valuable  security  be  given  by  way  of  l>ay- 
"  ment  by  such  person  to  any  creditor,  whereby  such  creditor 
"  obtains,  or  will  obtain  an  unjust  preference  over  the  other 
•'creditors,  such  sale,  deposit,  pledge,  transfer  or  payment 
"  shall  be  null  and  void,  and  the  subject  thereof  may  be  re<»v- 
"  ered  back  for  the  benefit  of  the  estate  by  the  assignee  in  any 
"coui*t  of  competent  jurisdiction,  and  if  the  same  be  made 
"  within  thirty  days  next  before  the  execution  of  a  deed  6f 
"  assigmnent,  or  the  issue  of  a  writ  of  attachment  under  this 
"  Act  it  shall  be  presumed  to  have  been  so  ma^le  in  contempla- 
"  tion  of  insolvency." 

The  word  "  unjust"  in  this  section  must  mean  something.  If 
the  section  was  to  be  read  without  giving  any  meaning  or  force 
to  the  word  it  was  hardly  worth  while  inserting  it.  The  sale, 
deposit,  pledge  or  transfer,  if  made  wthin  thii-ty  days  befoi-e 
the  execution  of  the  assignment  or  the  issue  of  the  writ  of  attach- 
ment under  the  Insolvent  Act,  ahall  he  prem^ned  to  have  been 
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A05ii\e  in  iviitoiiplatio'it  of  ini<oln'iiri/.     Fnr  the  lunpoM's  <>f  my         ^^^^ 
juilgni^jut  I  shall  date  the  effectual  transfer  of  tho  vrsscl  to  have      MoLko[> 
^^n  when  Brown  confinucd  it,  within  thirty  days  from  tlie  time 
^^^  (Brown)  became  insolvent  under  the  Act,  and  .shall  pn'sume. 
a*  the  Act  requires,  that  insolvency  was  contemplated  ;  thrn  pre- 
•suming  the  transfer  to  have  Ix'en  made  in  contemplation  of  in- 
solvency a8  the  section  speaks  of  it,  I  refer  t-o  the  fair  and  umpics- 
tioned  agreement  between  Wri^^htand  Brown,  settled  ei^^hteni 
months  aftc»r  the  commencement  of  their  business  transactions. 
{see section  10  of  defendants*  answer  and  other  evidence  relatini^^ 
thereto.)     Security  was  promised,  was  agi-eed  uj^on,  and,  no 
doubt,  would,  as  agreed,  have  been  given  at  any  time  it  was  re- 
quireil.     Browns  business  was  carried  on   uj^on   the   Faith  of 
Wright's  getting  security  at  call,  if  I  may  use  the   expression. 
I  need  not  refer  to  advances  made  afttM*  the  security  or  transfer 
was  given.     By  the  advances  from  Wright  l>ri)wn's   Inisiness 
was  lai^ly  aided,  if  not  mainly  kept  going.     What  was  thei-e 
unjust  in  giving  the  security,  the  transf(»r  of  tlie  vrsst-l  .'     In- 
deed is  it  not  evident  innn  the  learned   .Iudi^n''.s  jud«^iiu'nt,  but 
that  for  the  peculiar  construction  he  applied  to  section  SO  of  tW 
Act,  ami   the  influence  of  Sutiflt  \.  (\frftf'nfri\]u^  woidd  havi* 
dtKTided  the  transfer  of  the  vessel  was  a  fair,  honest,  iMjuitablo 
&{/)?//  fi(h'  ti-ansaction  f     At  page  72  of  the  ])rint4*d  vnsr  the  rlutlgi- 
says  :  **  The  object  and  ol)vious  intention  of  the  Act  was  t')  make 
**  it  unjust  for  a  party  wholly  unjible  to  pay  his  liai»ilities,  an«l 
«'  knowing  it,  ontheeveof  ]>ankruptcyor  insolveney,tomake  a  dis- 
*'  positiim  of  his  property  in  favor  of  a  i)articular  creditor,  leaving 
*•  the  men*  hiLsk  to  the  rest."     It  seems  to  me  the  wordiuL^  and 
constniction  of  section  Hi)  is,  that  unless  there  is  an  unjust  pref- 
erence the  section  does  not  touch  it ;  that  the  ol>vious  int^ntinn 
of   the  section  is  to  protect  fair  and  honest  transactii)ns  and 
transfers,  and  only  to  strike  at  unjust  prr'ferences.     If  it  points 
to  oveiy  pn»fei"ence,  why  insert  the  yerysit^nilicant  word  avjn.M 
Ix^fore  preference  ? 

A  new  argument  was  ordered  on  the  Hi.}i\\  section  which  is  as 
follows : 

*•  All  gratuitous  contracts  or  ctmveyances,  or  contiacts  or  con- 
"  vevances  without  considemtion,  or  with  a  merely  nominal  con- 
*'  sidemtion,  respecting  either  real  or  pei-sonal  estaU'.  made  by  a 
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*  debtor  afU'rwanls  Ix-'coinin^  an  insolvent,  with  or  to  any  per- 
"  son  whomsoever,  wliether  sucli  person  be  his  creditor  or  not 
"  within  tlirce  months  next  precerling  the  date  of  assignment 
**  oi*  of  the  issue  of  the  writ  of  attachment  in  compulsory  liciui- 
*'  dation,  and  nil  confnictH  by  wliicli  creditors  are  injurcd,  ob- 
"  sti-ucted  or  delayed,  m<ade  by  a  debtor  unable  to  meet  his  en- 
"  gagements,  and  aftenvards  becoming  an  insolvent,witli  a  person 
"  knowing  such  inability,  or  having  pro])able  cause  for  bclievinjj 
"  sucli  inal)ility  to  exist,  or  after  such  inability  is  public  and 
*'  notorious,  whether  such  jjej-son  be  his  credit(^r  or  not,  are  pre- 
"  sumed  to  be  made  with  intent  to  defraud  his  creditors."  Tht 
transfer  certainly  was  not  gmtuitous,  nor  was  it  withont  con- 
sideration or  with  a  merely  nominil  considemtion,  nor  do  1 
think  it  comes  under  the  term  *'  cc.: tracts  by  which  creditors 
ai*e  injured,"  etc.,  as  stated  in  sectio  iS().  It  appeai-s  to  me  thi 
matter  must  Ik?  decide<l  under  the  jirovisions  of  section  80  ;  bi 
this  as  it  may,  the  contract  is  only  jursumcd  to  be  made  witl 
intent  to  defraud  creditoi-s,  and  in  point  of  fact  such  prc\sump- 
tion  is  entirely  negatived  l>y  the  e\  i<lence,  and  also  by  the  evident 
impression  of  the  learned  Judge  at  the  hearing  of  the  bonajidet 
of  the  transaction  ;  and  as  a  presw.nption,  like  all  othei^s,  it  can 
be  removed  by  ignoring  eveiythii^.^  like  fraud.  If  tlu»  intention 
of  the  section  was  to  go  faithei  .'lan  its  words,  namely,  **  arc 
presumed,"  mean,  I  think  we  would  have  found  additions  to  the 
sections  of  words  equivalent  to  ''  and  therefore  null  and  void  ;' 
and  apai-t  from  the  right  to  rebut  the  presumption  I  think  it 
may  most  reasonably  be  contended  the  8(]th  section  does  not 
apply  to  a  case  like  the  present.  The  arrangement  was  not  the 
carrying  out  a  contract  made  within  the  time  mentioned  in  the 
section  ;  it  was  simply  the  completion  of  a  contract  entered  into 
between  Brown  and  Wright  k  Co.  on  the  l(jth  June,  1869,  (see 
page  19  of  the  defendants'  answer,  page  14  of  printed  case,) 
which  was  six  days  before  the  Insolvent  Act  was  passed,  the 
Act  having  Ixjen  assented  to  on  the  22d  of  June,  18G9 — a  contract 
made  by  a  peifectly  solvent  man,  and  no  insolvent  law  in  ex- 
istence, and  therefore  not  Avithin  the  provisions  of  section  8G. 
The  learned  Ju<lge  base<l  his  judgment  at  the  hearing  entirely 
on  section  89,  antl  the  intiuence  Smith  v.  ( Wjiv^^'v?/^^?^  haiMipon 
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his  mind.     Tlie  case  refeiTecl  to  simply  decided  that  under  a ^^77 

particular  ordinance  of  the  Cape  of  Good  Hope  the  question  of  McLkod 
intention  in  making  an  alienation  or  payment  is  left  open  to  be 
determined  upon  all  the  circumstances  and  facts  of  the  case  by 
the  Court  or  a  jury,  as  well  with  i-espect  to  pressure  by  a  credi- 
tor to  induce  the  debtor  to  give  secuiity  to  him  in  preference 
to  the  general  body  of  creditors,  as  in  other  respects.  This  order 
referred  to  did  not  require,  as  the  English  law  does,  that  in  order 
to  constitute  a  fiaudulent  preference  the  tranpaction  sIiouIiUk; 
voluntary.  The  section  89  of  our  Insolvent  Act  speaks  of  un- 
just preference,  and  if  the  transfer  is  not  unjust,  that  is,  if  it  is 
not  such  that  a  creditor  shall  or  will  obtain  an  unjust  preference 
over  the  other  creditors  (using  the  words  of  the  section)  the  sec- 
tion (loos  not  reach  it.  The  learned  Judge  has  not  decided  the 
preference  or  transfer  was  unjust.  Had  he  done  so,  and  had 
there  been  sufficient  evidence  to  warrant  such  a  conclusion 
(which  I  do  not  think  there  was)  his  judgment  would  have  pre- 
sented a  very  different  aspect.  He  appears  to  have  l)een  of 
opinion  that  this  transfer  was  just  and  equitable,  but  notwith- 
standing such  was  apparently  his  opinion,  the  transfer  having 
teen  made  within  the  thirty  days  the.  89th  section  specified,  en- 
tirely outside  of  the  term  unjust  receiving  any  considei-ation,  he 
ty  his  judgment  seems  to  have  been  constrained  to  decide  that  the 
transfer  should  be  set  aside,  and  this  view  of  the  80th  section, 
coupled  with  the  authority  of  Smitk  v.  CiU'-j^nter  seems  to  be 
^^y  he  arrived  at  the  conclusion  appealed  against,  as  I  under- 
stand the  judgment 

I  quite  agree  with  what  I  glean  from  the  learned  Judge's 
judgment,  that  the  transfer  was  a  fair  and  bond  fide  one.     I  can- 
^t  see  anything  unjust  about  it     RefeiTing  to  Smith  v.  CVn*- 
P^nter  the  ordinance  is,  "  and  be  it  enacted  that  every  aliena- 
tion, transfer,  etc.,  made  by  any  insolvent  to  any  creditor,  such 
^^iiK)lvent  at  the  time  contemplating  the  sequestration  either 
^itntmn/  or  otherwise,  of  his  estate,  and  intending  thereby  to 
'  P^^er,  directly  or  indirectly,  such  creditor  before  his  other 
^editor8y  shall  be  deemed  to  be  an  undue  preference,  and  in 
''f^reby  decl<ired  to  be  null  and  void"     I  have  quoted  only  so 
^Uch  of  the  ordinance  as  appears  to  me  necessary.     At  page 
^^iin  their  Lordships*  judgment  pronounced   by  Lord  Jus- 
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1877    ^  ticc  Knight  Bruck  is  tho  following:     "The  present  dispute, 
McliKoi)      *'  lioAvever,  must  l>e  deterniinecl,  not  by  English  law,  not  upon 
f^'  "  English  decisions,  but  accoi-ding  to  a  just  interpretation  of  the 

*•  <S4th  section  of  the  (/ape  Ordinance  now  before  us,  one  of  the 
"  pi'ovisions  contained  in  which  that  differs  from  the  English  law 
"  is,  in  their  Lordships'  view,  that  the  84th  section  intended 
"  to  leave  the  ([uestion.  what  was  the  intention  of  the 
"  rlrbtor  in  making  the  alienation  or  payment  open  t<^  be 
"determiiKMl  upon  all  the  circumstances  of  the  case  as  well 
''  with  respect  to  pressure  as  in  other  re.spects  ?  On  the 
"  one  han<l  the  pressure  might  be  so  extreme  as  to  negative 
''  the  intuition  of  preference ;  on  the  other  hand  it  might 
"be  so  slight  as  to  furnish  the  inference  of  that  inten- 
"  tion.  It  would  l>e  for  the  Court  or  jury  to  judge  of  this.  Tlie 
'*  section  does  not,  as  it  seems  to  their  Lordships,  require,  as  the 
"  English  insolvent  law,  Lst  and  2nd  Vic.  c.  110,  s.  50,  in  terms 
"  re([uired,  and  as  decisions  on  the  English  Bankrupt  Laws  seem 
"  also  to  re(|uire,  that  in  order  to  constitute*  a  fmudulent  pi-efer- 
"  ence  the  transacti(m  should  be  voluntary."  The  original  de- 
cision appeal's  to  have  ])een  pronounced  under  the  Cape  Ordi- 
nance, under  a  correct  appreciation  of  the  law,  and  upon  a  proper 
consideration  of  all  the  facts  as  recpiired  ]»y  the  Ordinance  ;  not 
so  in  the  case  under  consideration — the  learned  Judge  has 
ignored  tlui  very  important  and  significant  tenu  itnjvMy  entirely 
shutting  it  out  from  consideration.  Surely  the  term  tinjiist  is  en- 
titled to  as  nuich  consideration  as  what  is  equivalent  to  vohin- 
taiy  under  the  English  Acts  is,  and  has  received,  I  think,  a  con- 
clusion founded  upon  a  section  similar  to  the  89th.  Omitting 
the  term  unjust  mig^t  be  veiy  different  from  what  would  have 
been  arrived  at  had  the  word  "  unjust"  l)een  included  pai'ticularly 
in  the  present  case,  as  the  learned  Judge  seemed  to  have  viewed 
the  transaction  as  a  j iLst  one.  Had  proper  significance  been  given 
to  this  term,  or  rather  had  it  not  Ixjen  entirely  ignored  fi'oin  the, 
to  my  mind,  unquestionable  tenor  of  his  judgment,  he  would 
have  aiTived  at  a  different  conclusion.  Under  the  evidence  I 
think  he  must  have  done  so.  I  cannot  see  anything  to  warrant 
the  exclusion  of  the  term  "  unjust"  from  having  its  full  weight; 
it  is  so  vital  a  part  of  the  section  that  upon  the  effect  to  be  given 
to  it  the  judgment  in  the  Court  below  must  stand  or  fall,  so  far 
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as  the  construction  of  the  Act  is  concerne<l.  I  have  not  referred 
to  any  of  the  decisions  on  the  English  Bankrupt  and  Insolvent 
Laws  so  fully  discussed  on  argument  of  the  appeal,  the  eon- 
ckiHions  from  them  are  so  familiar.  In  tliose  dc^cisions  great, 
indeed  irresistable  weight  is  given  to  the  tei*m  "  voluntary."  I 
think  on  the  same  principle,  influencing  tlie  English  decisions, 
equal  weight  must  be  given  to  the  term  "  unjust'*  in  section  89. 
I  cannot  arrive  at  the  conclusion  that  an  act  which  declarers  an 
unjust  transfer  or  preference  to  l)e  null  and  void,  means  that  a 
perfectly  just  and  honest  transaction  shall  be  pronounced  to  l>e 
alike  null  and  void. 

Then,  as  to  the  idtra  vires  of  the  sections  referred  to, — the  SOth 
and  89th  sections. 

By  the  British  North  America  Act,  s.  91 — "  Distiil>ution  of  Le- 
gislative poweiV — it  is  enacted  that  "  it  shall  l)e  lawful  for  tlie 
Queen,  with  the  consent  and  advice  of  the   Senate  and   the 
House  of  Commons,  to  make  laws  for  the  peace,  order,  an<l 
good  government  of  Canada,  in  relation  to  all  mattei*s  not  ana- 
ing  within  the  classes  of  mibjects  by  this  Ad  OHsigned  ej-clasiir- 
ly  to  the  Legislatures  of  the  Provinces ;  and  for  gieater  cer- 
tainty, but  not  so  as  to  restrict  the  generality  of  the  foregoing 
terms  of  this  section,  it  is  hereby  declared  that  (notwithstand- 
ing anything  in  this  Act)  the  exclusive  Legislative  authority  of 
the  Parliament  of  Canada  extends  to  all  mattei-s  coming  with- 
in the  classes  of  subjects  next  hereinafter  enumerated."     There 
are  twenty-nine  sepai-ately  enumerated  classes ;  tlien  follows, 
and  every  matter  coming  within  any  of  the  chfsnt's  of  subjects 
^nmemteilin  this  section,  shall  not  be  deemed  to  come  with- 
"  m  the  class  of  matters  of  a  local  or  private  nature  comprised 
"  in  the  enumeiution  of  the  classes  of  subjects  by  this  Act  as- 
"  signed  exclusively  to  the  Legislatures  of  the  Provinces." 

^0.21  of  the  classes  enumerated  in  section  91  \^  Bunhraptoi 

find  Insolvency.     Section  92,  "  In  each  Province  the   Lemsla- 

^nre  may  exclusively  make  laws  in  relation  to  mattei-s  comin<^»-' 

"within    the    classes    of     subjects    hereinafter    enumerated." 

^^^  are    sixteen    enumerated    classes    of     which    No.    lo 

• 

^  "Property  and  Civil  Rights  in  the  Province."  The 
l^ominion  Parliapient,  doubtless  had  ample  power  to  le'^ns- 
'*te  upon  bankruptcy  and  insolvency,  but  it  had   no  ri<rlit 
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to  legislate  upon  propeiiiy  and  civil  rights  in  this  Province. 
The  transfer  was  between  Brown  and  the  Wiights,  a  perfectly 
good  one,  and  if  ^^no  insolvent  proceedings  had  intervened, 
nothing  could  have  disturbed  it.  The  property  in  the  vessel 
had  passed  absolutely  to  the  Wrights,  the  property  was  theirs. 
What  is  the  effect  of  the  Dominion  legistation  in  this  particular 
case  ?  Is  it  to  opemte  upon  the  property  of  the  insolvent  ? 
Not  so,  it  is  to  affiect  the  property  and  civil  rights  of  the 
Wrights,  a  perfectly  solvent  tlrui.  However  the  Dominion  Par- 
liament may  have  power  to  legislate  as  to  the  insolvent's  pro- 
perty, I  cannot  see  what  power  it  has  to  legislate  in  reference 
to  the  property  and  civil  rights  of  a  perfectly  solvent  person  or 
linn,  the  right  to  so  legislate  being  positively  and  exclusively 
vested  in  the  Local  Legislature.  It  may  be  argued  that,  as  to 
what  is  absolutely  necessary  for  the  carrying  out  legislation  as 
to  bankruptcy  and  insolvency  in  given  to  the  Dominion  Legis- 
lature ;  but  where  is  the  necessity  of  legislating  away  a  sol- 
vent man's  property,  honestly  acquired,  for  the  benefit  of  cre- 
ditor's w^ho  have  unfortunately  been  dealing  with  a  person  who 
proves  unable  to  pay  his  debts  ?  I  do  not  see  what  power  the 
Dominion  Parliament  have  so  to  legislate.  In  England  matters 
are  in  a  very  different  position  ;  therci  Parliament  can  legislate 
exactly  as  it  pleases,  having  full  power  to  legislate  upon  pro- 
peity  and  civil  rights.  What  might  be  accomplished  by  con- 
current legislation  of  the  Local  Legislature  and  Dominion  Par- 
liament it  is  useless  to  discuss.  The  simple  question  is,  whether 
the  legislation  of  the  Dominion  Parliament  as  it  affects  the 
property  of  the  Wrights  in  this  case  is  valid.  I  think  it  is  not. 
For  the  reasons  given  I  think  the  appeal  should  be  allowed, 
and  the  judgment  given  at  the  hearing  in  the  Court  l)elow 
reversed. 

Apj)eal  difiinisfied  vnth  costs. 
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Setting  asufe  service  of  tnimmoiiSy  Jiulge^s  order  perjectiuf/  service^  and  *  * 

jwigmeut — Apjdication  miule  on  behalf  of  (lefen<hint's  wife — 

Delay  in  makitig  ajyjjlicatio-'ii. 

Jadgment  was  signed  againist  tlie  defendant  in  Angust,  1876,  and  execution  is- 
60(^1,  under  which  his  property  was  levied  on  and  adverti;sed  for  t<al4)  on  the 
10th  February,  1877.  In  Hilary  Term,  1877,  application  was  made  by  the 
defendaDt's  wife  to  set  aside  the  judgment,  and  cxccntion,  and  all  previous 
proceedings,  on  the  ground  that  there  had  been  no  service  of  the  process, 
the  defendant  being  out  of  the  Province  at  the  tioK^,  and,  never  having  rc- 
tnroed  or  had  any  notice  of  the  suit. 

JlfidjThBi  if  the  application  could  be  made  by  the  wife  it  must  bo  made  with- 
in a  reasonable  time  after  she  had  knowledge  of  the  proceedings,  and  that 
this  application  was  too  late. 

Qvffre,  Whether  a  married  woman  can  apply  to  set  aside  proceedings  in  a  suit 
•gainst  her  husband,  without  showing  that  the  application  is  made  by  his 
aathorify? 

This  was  an  application  to  rescind  the  order  of  Mr.  Justice 
Weldon  perfecting  the  service  of  summons  in  this  cause,  and  to 
set  aside  the  service  of  summons  and  all  the  subsequent  proceed- 
ings. 

The  summons  issued  on  the  1st  April,  1870,  and  was  served 
on  the  defendant's  wife  on  the  3rd  April,  at  the  house  of  the 
defendant.  The  affidavit  of  the  Deputy  Sheriff,  of  the  sei'vice 
of  the  summons,  on  which  the  Judge's  order  for  good  service 
was  obtained,  stated  as  follows :  "  That  at  the  time  of  the  scr-  # 

"  vice  the  defendant  was  not,  as  I  verily  believe,  without  the 
"limits  of  the  Province,  for  the  following  reasons:  because 
"  on  the  occasion  of  such  serv^ice  the  said  Mary  Poor  (defend- 
'*  ant's  wife)  told  me  that  her  husband  had  gone  away  and  was 
"expected  to  return  during  the  month."  Interlocutory  judg- 
ment for  want  of  appearance  was  signed  on  the  7th  July,  187G, 
final  judgment  on  the  3rd  August ;  and  execution  issued  on 
the  oth  August,  under  which  the  Sheriff  levied  on  the  defend- 
ant's real  estate,  and  advertised  it  for  sale  on  the  10th  February, 
following. 

On  the  15th  December,  1876,  an  application  was  made  to  Mr. 

Justice  Weldon  to  rescind  his  order  for  good  sei*vice,  on  the 

ground  that  the  affidavit  of  the  Deputy  Sheriff,  on  which  it  was 

obtained,  had  withheld  a  material  fact,  namely  :  the  knowledge 

of  the  Deputy  that  at  the  time  of  the  service  of  the  summons 

on  the  defendant's  wife,  she  had  told  him  that  her  husband  had 

gone  to  the  United  States  and  she  did  not  know  when  he 
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1877        would  ]>e  Imck.     Thu  application  was  also  to  set  aside  the  ser-^ 
Hlkchell     vice  of  the  suiniiions  and  all  the  subsequent  pn>ceedings  in  the 
*^''  cause   for   the  same  leason.     The  afhidavit  of  the  defendant's 

wife,  used  in  support  of  the  application,  stated  that  she  had  in- 
formed the  Deputy  Sheriff  when  he  served  the  summons  that 
her  husband  had  gone  to  the  States,  and  she  did  not  know 
when  he  would  be  Ikick.  It  appeared  that  he  had  left  the 
Province  on  the  24th  March,  1870,  for  Gloucester,  Mass.,  and 
from  thence  had  gone  to  sea  and  had  not  since  been  heard  f ix)ni. 
llie  matter  having  been  refeired  to  the  (V)ui*t, 
E.  L.  ^Ydn^(Jre  (who  stilted  that  he  appeared  at  the  instanet^  of 
the  defendant's  wife)  was  heard  in  support  of  the  motion.  The 
service,  the  Judge's  order  perfecting  the  same  and  sul>sequcnt 
proceedings  should  be  set  aside  on  the  giounds :  1st,  that  the 
affidavit  of  service  was  entitled  *' Alexandria''  Burchell,  insteail 
of  "  Alexander"  Burchell ;  2nd,  that  the  defendant  was  out  of 
the  jurisdiction  at  the  time  of  sei'vict? ;  *^rd  that  the  plaintiff's 
knowledge  that  the  defendant  was  out  of  the  country  at  the  time 
of  the  service ,wa.s  wrongfully  withheld  from  the  Judge  on  the  ap- 
pilcation  to  perfect  service ;  4th,  that  the  Dt^puty  Sheriff  in 
his  application  of  S(Tvice  withheld  material  information  given 
him  Vjy  the  di^fendant's  wife. 

Blair,  amii'c,  produced  an  attidavit  of  the  Deputy  Sheriff, 
contradictincr  the  statement  of  the  defendant's  wife  that  her 
husband  had  gone  to  the  United  St^U's,  and  alleging  that  she 
had  told  him  her  husband  had  gone  to  Saint  Stephen,  and 
would  be  home  during  that  m<mth.  He  contended,  1st,  that 
the  wife  had  no  locus  stand i  to  make  the  applicaticm  ;  and,  2nd, 
if  she  had  she  should  have  come  to  the  ('ourt  within  the  same 
time  as  her  husband  would  have  had  to  com<'. 

E.  L.  Wftniorc  in  reply. 

Car.  Adv.  Vidf. 

The  judgment  of  the  (^ourt  was  now  delivered  by 
Allen,  C.  J.  There  is  no  doubt  the  athdavit  of  the  Deputy 
Sheriff  of  the  service  of  sununons  is  defective,  it  should  have 
stated  (what  his  affidavit  now  produced  staters)  what  the  defend- 
ant's w-ife  told  him,  viz.,  that  her  huslian<l  had  gone  to  Saint 
Stephen.  If  the  judgment  is  void  Ix^cause  tlie  service  of  sum- 
mons was  insufficient,  and  the  defendant  had  no  notice  of  the 
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pendency  of  the  suit,  he  cannot  be  prejudiced  by  it;  but  if  it        1877 
IS    only  irregulaj  then  the  application  is  too  late.      Without     Burciiell 
deciding  whether  a  defendant's  wife  can  apply  to  set  aside  pro-        ^' 
ceedings  in  a  case  against  her  husband  without  shewing  that 
she   makes  the  application  by  his  authority  and  as  his  agent, 
we  think  that  if  she  can  apply  she  is  bound  to  come  within  the 
same  time  in  which  her  husband  would  have  been  bound  to 
come  to  set  aside  the  proceedings ;  and,  therefore,  that  in  this 
case  the  application  is  entirely  too  late.     She  had  notice  of  the 
suit  on  the  3rd  of  April,  1876,  when  the  copy  of  the  summons  was 
delivered  to  her,  and  knew  or  had  the  means  of  knowing  that 
the  plaintiff  was  proceeding  for  the  recovery  of  his  debt.     She 
also  knew  that  her  husband  had  then  left  the  Province  and 
would  not  return  for  a  considerable  time,  even  if  he  ever  in- 
tended to  return,  and  she  certainly  should  not  have  waited  till 
the  15th  December  before  making  the  application,  and  allow 
the  plaintiff  to  incur  all  the  costs  of  a  judgment  and  levy.     In 
addition  to  this  there  are  no  merits  sworn  to — the  justness  of 
the  debt,  for  which  the  judgment  was  obtained,  is  not  denied, 
and  it  appears  that  the  defendant  had  conveyed  away  his  land 
to  his  father-in-law.     The  application  will  be  refused,  but  with- 
out costs,  as  the  plaintiff's  proceedings  in  obtaining  the  Judge's 
order  to  perfect  the  service  were  irregular. 

Motion  refused. 

general'  rule. 

Hilary  Term  40th  Victoina. 


It  is  Ordered,  That  the  Rule  of  Michaelmas  Term,  29th 
Victoria,  which  provides  that  "  Tuesday  in  the  second  week  in 
each  Tenn  shall  be  the  regular  day  for  motions,  instead  of  Sat- 
urday of  that  week,"  is  hereby  rescinded ;  and  that  the  second 
jS^turday  in  each  term  shall  be  a  day  for  such  motions. 

JOHN  C.  ALLEN. 

J.  W.  WELDON. 

CHARLES  FISHER. 

A.  R.  WETMORE. 

CHARLES  DUFF, 
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~A^,  BOTSFORD  ET.  AL.  V.  CRANE  et.  al.i 

[equity  appeal.] 

I'ruatee  and  cetui  que  trtist —  VaVulity  of  Agreement  between — Practice 
— When  Cross  Bill  necessary — Adviissihility  of  Evidence    to 
impeach  agreement  vnthovf  Cross  BiU — Limitation  of  the 
Rule  that  ^^  He  who  i6.  •'/<'  have  Equity  must  do 
EquitiJ^ — Liability  of  uiuitohle  and  beneficial 
owner  of  stocky  to  repay  calls  paid  by  legal 
owner  whose  name  is  2>laced  o7i  list  of 
cantributories  under  Hie  Wind- 
ing up  Act  (186^,) 

C.  F.  A.  and  J.  F.  A.  were  executors  of  W.  C.  C.  F.  A.  died  having  appoint- 
ed J.  F.  A.  and  H.  B.  A.  his  executors.  J.  F.  A.  also  died  before  the  afiairs 
of  W.  C's.  estate  were  wound  up,  having  appointed  H.  B.  A.  and  M.  A.  his 
executors.  After  the  death  of  J.  F.  A.,  E.  C.,  widow  of  W.  C,  became  ad- 
ministratrix cum  testamento  annexe  of  W.  C's,  estate.  During  the  joint 
management  of  the  estate  by  C.  F.  A.  and  J.  F.  A.,  as  well  as  during  the 
sole  management  of  J.  F.  A.,  laree  sums  of  money,  the  prooerty  of  the 
estate,  were  collected  and  invcstea.  The  sum  of  £3,570  9s.  5a.,  represent- 
ing 140  shares,  was  invested  in  Westmorland  Bank  Stock.  This  stock  stood 
in  the  books  of  the  Bank  in  the  name  of  C.  F.  A.  and  J.  F.  A.,  executors. 
It  was  always  treated  as  part  of  W.  C's.  estate.  It  was  enumerated  as 
assets  of  the  estates  in  the  inventory  filed  in  the  Probate  Court  bv  H.  R  A. 
then  acting  as  agent  of  administratrix,  the  receipt  of  a  copy  of  which  inve]i<* 
tory  she  duly  acknowledged. 

While  this  stock  was  yet  good  and  selling  above  par,  the  representatives  of  the 
estate  of  W.  C.  on  the  one  side,  and  the  representatives  of  the  estates  of 

^  It  will  be  »e^n  that  this  case  was  decided  in  1873.    It  is  now  reported  for 

the  first  time. 
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C.  F.  A.  and  J.  F.  A.  on  the  other  aide  (difficulties  having  arisen  between 
them)  entered  into  an  agreement  for  the  settlement  of  all  disputes  and  the 
avoiding  of  legal  questions  regarding  the  administration  of  the  estate  by 
C.  F.  A.  and  J.  F.  A.,  by  which,  among  other  things,  the  estates  of  C.  F.  A. 
and  J.  F.  A.  were  releas^  from  liability  regarding  the  administration  of  the 
estate  of  W.  C,  and  the  representatives  of  the  estate  of  C.  F.  A.  and  J.  F. 
A  undertook  to  transfer  to  £.  C.  all  the  property  of  the  estate  then  in  their 
hands.  The  books  of  accounts  and  securities  were  handed  over.  Among 
the  rest  was  this  Bank  of  Westmorland  Stock,  of  which  the  certificates 
were  handed  over  to  E.  C*s  agent,  but  the  transfer  was  not  made 
on  the  Bank 'books.  £.  C*s.  agent  applied  at  one  time  to  H.  B.  A.  to 
have  the  transfer  made,  but  H.  B.  A.  refused  on  the  ground  that  the  Presi- 
dent was  in  England  and  the  transfer  could  not  be  made.  This  was  on  the 
17th  of  January,  1867.  On  the  24th  of  the  same  month  £.  C's.  agent,  on  an 
order  signed  byH.  B.  A.,  received  the  dividend  due  on  this  stock  and  placed 
it  to  the  credit  of  W.  Cs  estate.  No  other  or  subsequent  demand  was 
made  to  have  the  stock  transferred.  In  March  following  the  bank  suspend- 
ed payment.  In  May  a  curator  was  appointed  under  the  Winding  up  Act, 
(1864.)  The  estates  of  C.  F.  A.  and  J.  F.  A.  were  placed  upon  the  list  of 
contributories  and  were  obliged  to  pay  the  amount  of  a  call  of  fifty  per  cent, 
(the  amount  being  $7000).  The  plaintiffs  (the  representatives  and  parties  in- 
terested in  the  estates  of  C.  F.  A.  and  J.  F.  A.)  called  upon  E.  C,  adminis- 
tratrix of  W.  C's.  estate,  and  the  other  defendants  as  the  parties  interested 
in  W.  C*8.  tfltate,  to  repay  the  f7000  and  to  indemnify  them  againdt  further 
calls.  The  defendants  risfused  and  this  suit  was  broushf .  The  defendants 
alleged  that  the  agreement  was  not  valid  or  binding,  that  there  was  no  con- 
sideration for  it  and  that  it  was  entered  into  under  circumstances  that  render- 
ed it  fraudulent  and  void  and  of  no  effect,  but  did  not  tile  a  cross 
bill  to  set  it  aside.  On  the  hearing  in  the  Court  below  evidence  regarding 
the  administ^tion  of  W.  C's.  estate  by  C.  F.  A.  and  J.  F.  A.,  etc.,  that  was 
offered  for  the  purpose  of  impeachinfi;  the  agreement,  was  received. 

HMj  (by  ^TCHIE,  C.  J.  and  ¥ish£R,  J.,  Wetmore  J.  disseivtierde)  reversing  the 
judgment  of  the  Court  below,  that  the  agreement  could  not  be  impeached  in 
this  suit  without  filing  a  cross  bill,  and  that  the  evidence  re^irding  the  ad- 
ministration of  the  estate  was  improperly  received. 

That  ttie  rule  that  "  he  who  would  have  equity  must  do  equity"  must  be  re- 
stricted to  the  matter  in  which  the  assistance  of  the  Court  is  asked. 

That  this  agreement  was  valid  and  conclusive  against  the  defendants  in  this 
auit,  and  that  E.  C,  administratrix,  etc.,  of  W.  C's.  estate,  being  equitable 
And  beneficial  owner  of  the  stock  in  question  should  repay  the  plaintiffs  the 
sum  80  paid  by  them  on  account  of  the  stock,  and  inaemnify  them  against 
further  calls. 

T14s  was  an  appeal  from  the  judgment  of  Mr.  Justice  Wet- 
more  sitting  in  Equity. 

The  appeal  was  argued  in  Michaelmas  Term,  36th  Vic,  when 
8.  R,  ThomsoUy  Q.  (7.,  George  Botsfoi'd  and  C.  W,  Wddon  ap- 
peared for  the  plaintiffs ;  Duff,  Q.  (7.,  and  Kaye  for  the  defend- 
ants, Eliza  Crane  and  the  representation  of  the  Crane  estate ; 
and  Palmer,  Q,  C,  for  the  representatives  of  the  estate  of  C.  F. 
Allison. 

G'UtV  jA,  dv  Vult 
Easter  Term,  36th  Victoria,  1873. 

Ritchie,  C.  J.  The  fac^s  of  this  case  may  be  stated  as  briefly 
as  possible,  thus : 
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^^^'^  William  Crane  died  on  the  31st  March,  1853,  leaving  a  large 

BoTSFORD  estate,  real  and  pei-sonal.     By  his  will  he  appointed  Charles  F. 

V.  Allison  and  Joseph  F.  Allison  his  executors,  to  whom  Probate 

Crane.  ^f  ^j^^  ^y^lj  ^^^  ^f  ^^  Codicil,  dated  the  said  3l8t  March,  1863,  was 

duly  granted  on  the  5th  May,  1853.  These  gentlemen  took 
upon  themselves  the  administration  of  the  estate,  and  managed 
the  same  jointly  until  the  20th  November,  1858,  when  Charles 
F.  Allison  died.  From  that  time,  Joseph  F.  Allison  continued 
to  manage  the  estate  until  the  29th  May,  1863,  when  he  died 
Charles  F.  Allison  left  a  will,  by  which  he  appointed  Joseph  F. 
Allison  and  Henry  B.  Allison,  executors  of  his  estate,  who  took 
upon  themselves  the  administration  thereof.  Joseph  F.  Allison 
left  a  will,  by  which  he  appointed  Mary,  his  widow,  executrix, 
and  Henry  B.  Allison  executor  thei*eof.  The  widow  subsequently 
intermarried  with  Amos  E.  Botsford,  one  of  the  plaintiffs. 

During  the  administration  of  Charles  F.  Allison  and  Joseph 
F.  Allison,  as  also  that  of  Joseph  F.  Allison,  large  sums  of  money 
were  collected  and  invested,  and  re-invested  by  the  executors 
for  and  on  account  of  the  Crane  estate.  Among  the  investments 
so  made  were  considerable  sums  in  shares  or  stock  of  the  West- 
morland Bank,  a  banking  institution  incorporated  by  Act  of 
Assembly,  17  Vic,  c.  1 ;  by  the  19th  section  of  which  Act  it  is 
declared,  "  That  the  holders  of  the  stock  of  the  said  Bank  shall 
bo  chargeable  in  their  private  and  individual  capacity,  and  shall 
be  holden  for  the  payment  and  redemption  of  all  bills  which 
may  have  been  issued  by  the  said  corporation,  and  also  for  the 
payments  of  all  debts  at  any  time  due  from  the  said  corpora- 
tion in  proportion  to  the  stock  they  respectively  hold :  provided, 
however,  that  in  no  case  shall  any  one  stockholder  be  liable  to 
pay  a  sum  exceeding  the  amount  of  stock  actually  then  held  by 
him.'*  This  clause,  it  was  determined  in  this  Court  in  McKenzis 
V.  Wiswelly^  imposed  on  the  holders  of  such  stock,  in  their  pri- 
vate and  individual  capacity,  in  addition  to  the  liability  of  the 
stock  for  payment  of  debts,  etc,  a  liability  for  an  amount  equal 
to  the  amount  of  their  stock.  Of  the  stock  in  question  (140 
shares  in  all),  136  stood  in  the  books  of  the  bank  in  the  names 
of  Charles  F.  Allison  and  Joseph  F.  Allison,  and  four  shares  in 
the  name  of  Joseph  F.  Allison.     There  can  be  no  doubt  that  this 

^  1  Han.  503.  ^ 
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stock  was  purchased  with  the  funds  of  the  Crane  estate,  and        ^^^^' 

was  held  by  the  executors  as  part  and  parcel  of  that  estate,  and    Botsvord 
ihat  that  estate  received  the  full  benefit  of  the  dividends  and 
profits  thereof — the  said  estate  having  been,  in  the  books  kept 
by  the  executors,  debited  with  the  amount  paid  for  the  stock 
from  time  to  time  as  it  was  purchased,  and  duly  credited  with 
the  stock,  and  the  semi-annual  dividends  which  had  been  regu- 
larly received  thereon  up  to  the  death  of  Joseph  F.  Allison.  Up 
to  the  time  of  Joseph  F.  Allison's  death  there  had  been  no  divi- 
fflon,  distribution  or  settlement  of  the  Crane  estate.     Mrs.  Crane, 
after  the  death  of  William  Crane,  removed  to  England,  where 
she  and  her  children  have  since  resided.     Immediately  after  the 
death  of  Joseph  F.  Allison,  the  fact  of  his  death  was  communi- 
cated to  Mrs.  Crane,  and  on  the  25th  June,  18G3,  she  writes 
Henry  B.  Allison  that  she  had  taken  counsels  opinion  (Mr. 
Mimdy),and  that  it  was  not  necessary  for  her  to  go  out  to  New 
Brunswick  when  letters  of  administration  should  be  granted ; 
tiiat  a  power  of  attorney  appointing  an  agent  could  be  given 
^til  letters   were    granted;  that  it  merely  required  written 
authority  to  persons  to  act  on  her  behalf,  and  that  it  was  im- 
possible for  her  to  go  out ;  and  then  adds :  "  I  have,  therefore, 
to  request  that  you  will  act  for  a  short  time  as  my  agent,  in 
taking  steps  to  have  administration  granted  to  me  until  I  can  go 
out  or  make  some  other  arrangement.     I  enclose  the  necessary 
authority  for  you  to  act  as  my  agent,  not  as  adirfinistrator  in 
the  matter.  Propose  to  go  out  in  August."    Tlie  authority  re- 
ferred to  wad  enclosed     Mr.  Henry  B.  Allison  acted  on  the 
authority  transmitted,  and  Mrs.  Crane  came  to  the  Province 
about  the  time  named  by  her  in  the  letter,  namely,  July  or 
August  1863,  and  on  the  II th  September,  1863,  letters  of  ad- 
ministration de  bonis  non  cum  testamento  annexo  of  the  said 
estate  of  Wm.  Crane   were  granted  to  her  and  she  entered 
upon  the  administration  thereof,  and  appointed  the  said  Henry 
B.  Allison  as  her  attorney  and  agent  to  act  for  her  in  the  sub- 
sequent management  of  the  said  estate,  and  then  returned  to 
England.     Public  notice  of    Mr.  Allison's  appointment  was 
given,  over  Mrs.  Crane's  signature,  under  date  22nd  September, 
1863,  "  by  which  all  persons  indebted  were  requested  to  make 
payment  to  Henry  B.  Allison,  he^  agent  and  attorney,  who  was 
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___i^IL__  ^^ly  appointed  by  power  of  attorney  to  transact  all  matten 
BoTSFORD  connected  with  the  estate."  The  power  of  attorney  in  it« 
terms  was  as  large  as  language  could  make  it,  to  enable  Henrj 
B.  Allison  to  act  for  her  with  reference  to  the  estate,  in  as 
full  and  ample  a  manner  as  she  might  or  could  do  in  her  owr 
proper  person  as  such  administratrix.  After  this  time,  througt 
and  by  her  said  agent  or  attorney,  she  received  and  collected 
the  moneys  and  income  accruing  to  the  said  estate,  including 
the  dividends  of  the  said  140  shares  of  Westmorland  Bank 
Stock,  until  the  15th  September,  1866.  Mrs.  Crane  remained 
in  England  until  some  time  in  the  summer  of  1866 — the  entire 
management  and  control  of  the  estate  having  been  left  by  hex 
from  immediately  after  the  decease  of  the  said  Joseph  F.  Al- 
lison till  that  time,  in  the  hands  of  her  agent  Henry  B.  Allison 

On  the  11th  February,  1865,  Mrs.  Crane  by  her  said  ageni 
filed  with  the  Register  of  Probates  for  the  County  of  West- 
morland an  inventory  dated  the  5th  February,  1865,  of  the 
estate  of  William  Crane,  made  up  to  the  1st  June,  1863,  as  fai 
as  had  come  to  their  knowledge,  by  James  Dixon  and  Amos 
Ogden,  appraisers,  duly  appointed  and  sworn  by  the  Judge  ol 
Probates  for  that  service ;  the  inventory  having  been  prepared 
for  the  said  appraisers  by  Henry  B.  Allison,  Mrs.  Crane's  then 
agent,  and  Mr.  Cogswell  her  present  agent.  A  copy  of  this  in- 
ventory was  transmitted  to  Mrs.  Crane  by  her  agent,  and  sh6 
thus  speaks  in  a  letter,  dated  1st  March,  1865,  from  her  to 
Henry  B.  Allison :  "  The  mail  has  just  brought  me  a  package 
which  proves  to  be  the  inventory ;  it  is  rather  a  remarkable  do- 
cument, and  must  have  required  much  labor  and  care.  I  am 
glad  to  get  it,  and  beg  to  thank  you  for  it ;  I  have  only  glanced 
at  it  as  yet,  but  it  seems  very  dear  and  intelligible." 

In  this  inventory,  under  heading  BaiiJc  and  other  Stocks^  the 
first  item  was  "  Bank  of  Westmorland  (Monctoti)  Stock,"  and  un- 
der heading.  In  whose  name,  was  "  late  C.  F.  and  Joseph  F.  Alii-' 
son,executors,"and  under  heading,  il'mou/7i^,  was  "£3,570  98.  Sd.," 
and  under  heading  Good,  was  "  £3,570  98.  5d".  An  enumeration 
of  a  number  of  other  stocks,  and  similar  entries  relating  to 
them,  of  a  similar  character  then  followed.  Some  time  about 
July  or  August,  1866,  Mrs.  Crane  returned  to  New  Brunswick, 
no  doubt  with  a  view  of  obtaining  a  settlement  of,  or  making 
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arrangements  in  regard  to  the  affairs  of  the  said  estate.     She 
was  accompanied  by  Mr.  Sisson,  an  English  solicitor,  (who  sub- 
seqaently  married  her  daughter,  Laura  Crane)  in,  apparently, 
ilie  double  capacity  of  a  friend  and  legal  adviser,  and  as  such 
called,  on  Mrs.  Crane's  behalf,  on  Henry  B.  Allison  for  accounts 
of  the  estate.    Mr.  Allison  appears  to  have  refused  to  go  into 
Ae  investigation  of  the  accounts  of  the  original  executors  of 
the  estate,  stating  that  he  could  not,  and  would  not ;  and  fur- 
ther, that  it  would  take   him  a  long  time;  but,  using  Mrs. 
Crane's  own  words,  "  offered  to  submit  the  books  to  us  for  in- 
spection" :  and  Cogswell  says,  in  answer  to  Sisson,  when  asking 
Allison  to  furnish  accounts,  and  he  refused  to  go    into  the 
accounts  of  the   executors,  or  make  up   the   accounts  of  the 
estate,  "that  he  could  not,  and  would  not  do  it :  it  would  take 
up  a  great  deal  of  time,  and  he  would  not  do  it.     He  said  there 
were  accounts  filed  in  the  Probate  Court  at  Dorchester:  he 
could  go  there  and  get  the  information  he  wanted."     Where- 
upon a  good  deal  of  discussion  took  place,  and  a   meeting  was 
held  by  agreement,  at  which  all  parties  interested,  and   their 
legal  advisers,  appear  to  have  been  present ;  at  which  meeting 
complaints  were  made  by  Sisson,  on  behalf  of  Mrs.  Crane,  and 
those  she  represented,  as  to  the  management  of  the  business  by 
the  original  executors,  and  of  the  want  of  accounts.     The  con- 
duct of  the  executors  appears  to  have  been  defended  by  Henry 
B.  Allison  and  Amos  K  Botsf ord,  and  the  discussion  evidently 
hecame  of  a  very  unfriendly  character,  "  considerable  feeling," 
M  expressed  by  the  witness,  being  exhibited.     The  question  of 
settlement  was  discussed,  and  propositions  with  a  view  thereto 
appear  to  have  emanated  from  both  sides.     An  arbitration  was 
spoken  of,  and  persons  named,  but  no  conclusion  was  arrived 
at.   Claims  were  put  forward  by  Henry  B.  Allison,  and  Mr. 
Smith,  his  legal  adviser,  on  behalf  of  the  original   executors 
and  on  his  own  account :  these  he  required  to  be  paid  before 
giving  up  the  books  and  securities.     These  claiuis  were  dis- 
puted by  Sisson  and  those  for  whom  he  was  acting.     At  one 
time  it  appears  to  have  been  settled  that  if  arbitrators  could 
he  agreed  on,  all  matters  were  to  be  referred  to  them — Allison 
to  hand  over  to  Mrs.  Crane  the  books  and  all  matters  belonging 
to  the  estate,  retaining  a  certain  amount  in  hand  to  await  the 
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1877        award,  so  as  to  have  sufficient  to  pay  any  amount  that  might 

BoTSFORD    be  awarded  to  the  Allisons.     Mr.  Cogswell  says :  "  There  was  a 

•'•  difficulty  about  naming  arbitrators.     We  met  to  arranga  f or  the 

^^'^  arbitration,  but,  after  a  good  deal  of  talking  it  fell  through." 
He  says  there  was  a  second  meeting  at  the  same  place — the 
same  persons  present.  At  this  second  meeting  propositions,  and 
counter-propasitions,  were  made  by  Mr.  Smith  on  behalf  of  Mr. 
Botsford  and  Mr.  Allison,  and  those  in  their  interest,  and  by 
Mr.  Sisson  on  behalf  of  Mrs  Crane,  and  those  in  her  interest — 
Smith,  on  behalf  of  his  clients,  saying,  that  unless  the  terms 
proposed  were  acceded  to,  he  would  advise  his  clients  not  to 
give  up  the  books ;  but  nothing  could  be  decided  on.  Finally, 
at  the  suggestion  of  Mr.  Sisson,  the  terms  of  an  amicable  and 
final  settlement  were  arranged  and  embodied  in  an  agreement, 
dated  the  11th  August,  1866.  The  terms  and  conditions  of  this 
agreement,  Mrs.  Crane  says,  were  first  agreed  upon  and  settled 
in  AugiLst,  1866,  and  by  Mr.  Sisson,  on  her  behalf,  who  is  a  so- 
licitor ;  and  Cogswell  says :  "  Mr.  Sisson,  I  think,  made  the 
first  draft  of  the  agreement."  A  draft  was  made  by  Sisson  and 
submitted  to  Mr.  Smith,  and  alterations  were  made,  which 
agreement,  as  finally  settled  and  engrossed,  is  in  these  words : 
"  An  agreement  made  the  eleventh  day  of  August,  in  the  year 
of  our  Lord  one  thousand  eight  hundred  and  sixty-six,  between 
Eliza  Crane,  of  London,  in  that  part  of  Great  Britain  called 
England,  widow  of  the  late  Honomble  William  Crane,  of  Sack- 
villc,  in  the  County  of  Westmorland  and  Province  of  New 
Brunswick,  deceased,  Edwaixi  Cogswell,  of  Sackville  aforesaid, 
and  Ruth  his  wife,  formerly  Ruth  Crane,  Mary  Susan  Crane, 
Laura  Crane,  Eliza  Emma  Cittne,  Marion  Crane  (a  minor)  and 
W.  Henry  Crane  (a  minor),  all  six  children  of  the  said 
William  Crane  of  the  fii'st  part ;  and  Henry  B.  Allison,  executor 
of  Charles  F.  Allison,  Esquire,  and  Joseph  F.  Allison,  Esquire, 
deceased,  Amos  Edwin  Botsford  and  Mary  his  wife,  executrix 
of  the  said  Joseph  F.  Allison,  Milcah  Allison,  widow  of  the  said 
Charles  F.  Allison,  deceased,  and  Mary  Allison,  spinster, 
daughter  of  the  said  Charles  F.  AULson,  deceased,  all  of  Sack* 
villo  aforesaid,  of  the  second  part. 

Whereaa  the  said  Williftm  Crane  died  on  the  thirty-first  day 
of  March,  1853,  having  made  bis  will,  dated  the  20tb  day  of 
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Xune,  1843,  and  thereby  appointed  the  said  Charles  F.  Allison 
ancl  Joseph  F.  Allison  executors  thereof ;  and  the  said  Charles 
F.  Allison  and  Joseph  F.  Allison  proved  the  same  and  codicil 
thereto  on  the  5th  day  of  May,  1853 ;  and  whereas  the  said  Charles 
F.  Allison  (before  the  settlement  of  the  said  estate)  died  on  the 
20tli  day  of  November,  1858,  having  made  his  will,  whereby  he 
appointed  the  said  Henry  B.  Allison  and  Joseph  F.  Allison,  ex- 
ecutors thereof,  who  proved  the  same  on  the  11th  day  of  De- 
cember, 1858,    And  whereas  the  said  Joseph  F.  Allison  con- 
tinued to  act  in  the  administration  of  the  said  estate  of  the  said 
William  Cnme  to  the  day  of  his  decease,  which  happened  on  the 
29th  day  of  May,  1863,  having  made  his  will,  whereof  he  ap- 
pointed the  said  Henry  B.  Allison  the  executor,  and  his  wife, 
Mary  Allison,  who  has  since  intermarried  with  the  said  Amos 
E.  Botsford,  executrix  thereof,  and  who  duly  proved  the  said 
"will  and  codicil  thereto :  And  whereas  the  said  Eliza  Crane  after 
the  death  of  the  said  Joseph  F.  Allison,  the  surviving  executor 
of  the  said  William  Crane,  took  out  letters  of  administration 
de  bonis  non  cv/m  testamento  annexo,  of  the  goods  and  chattels 
of  the  said  William  Crane,  on  the  11th  day  of  September,  1863, 
and  appointed  the  said  Henry  B.  Allison  her  agent :  And  where- 
B8  the  said  Mary  Susan  Crane,  Laura  Crane,  and  Eliza  Emma 
Crane,  the  residuary  devisees  and  legatees  under  the  said  will 
of  the  said  William  Crane,  have  now  severally  attained  their 
iiBspective  full  ages  of  twenty-one  years,  and  are  desirous  of 
possessing  themselves  of  the  whole  of  the  residuary  and  per- 
sonal estate  of  the  said  William  Cmne :  And  w^hereas  no  ac- 
count has  ever  been  rendered  to  the  said  residuary  legatees,  or  to 
anyone  representing  them,  either  by  the  said  Charles  F.  Allison 
and  Joseph  F.  Allison  during  their  joint  executorship,  or  by  the 
said  Joseph  F.  Allison  the  survivor,  or  by  his  executors ;  but 
two  several  sums  of  £1,014  and  £1,686  are  claimed  by  the  re- 
spective representatives  of    the  said  Charles  F.  Allison  and 
Joseph  F.  Allison,  balances  due  for  their  services,  including  a 
I^acy  of  £300,  as  the  said  executors :  And  whereas  the  said 
executors  have  appropriated  out  of  the  estate  of  the  said  Wil- 
liam Crane  the  sum  of  £300  claiming  it  as  a  legacy  left  to  them 
beneficially  under  the  said  will :  And  whereas  the  said  residu- 
ary legatees  dispute  their  right  thereto :   And  whereas  legal 
20 
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1^11 questions  might  hereafter  arise  as  to  the  administration  of  the 

BorsKoui.     ^^j J  .^^^^  y^y  ^j^^  ^jj  Charles  F.  Allison  and  Joseph  F.  Allison, 

Crank.  ^^^^  their  liability  as  exeeutoi*s  as  aforesaid,  which  all  parties 
are  desirous  of  avoiding :  And  whereas,  in  order  to  arrive  at 
immediate  settlemenU  of  all  questions,  disputes  and  difficulties 
arising  out  of  the  administration  and  management  of  the  said 
estate,  and  incidental  thereto,  and  to  secure  to  the  said  parties 
hereto  of  the  first  part  their  just  rights  in  and  to  the  estate, 
it  has  been  agreed  by  and  between  all  the  aforesaid  parties 
hereto,  severally  and  respectively,  the  one  with  the  other,  to 
perform  and  conform  to  the  articles  hereinafter  mentioned,  viz  : 

1st.  That  the  sum  of  £1,014,  currency,  shall  be  paid  to  the 
said  Heniy  B.  Allison,  as  executor  of  the  said  Charles  F.  Allison, 
as  and  for  the  balance  of  his  claim  for  services  rendered  to  the 
Crane  estate. 

2nd.  That  the  sum  of  £1,686,  currency,  shall  be  paid  to 
the  said  Heniy  B.  Allison,  Amos  E.  Botsford  and  Mary  Bots- 
ford,  as  executors  of  the  said  Joseph  F.  Allison,  as  and  for 
the  balance  of  his  claim  for  services  rendered  to  the  Crane 
estate. 

3rd.  That  the  said  legacy  of  £300  shall  be  i-epaid  to  the 
Crane  estate. 

4th.  That  all  the  cash  in  hand,  bank  stocks  belonging  to  the 
Crane  estate,  and  within  the  control  of  the  parties  hereto  of 
the  second  part,  shall  be  by  them  on  or  before  the  said  15th  day  of 
September  next,  paid,  handed  over  and  transferred  to  the  said 
Eliza  Crane. 

5th.  That  all  books,  including  ledgers,  with  copies  of  cash 
books  and  blotters,  papers,  deeds,  documents,  bonds,  notes  of 
hand,  and  other  securities  belonging  or  relating  to  the  Crane 
estate  (scheduled  in  duplicate),  shall,  on  or  before  the  said  15th 
day  of  September  next,  be  handed  over  to  the  said  Eliza  Crane- 

6th.  That  the  said  sums  of  £1,014  and  £1,686  (less  three 
hundred  pounds  legacy)  shall  bear  interest  at  six  pounds  per 
cent,  up  to  the  said  15th  day  of  September  and  no  longer. 

7th.  That  all  and  every  the  said  parties  hereto,  of  the  second 
part,  shall  execute  all  documents  required  of  them  by  the  said 
parties  hereto  of  the  first  part,  on  the  delivery  up  of  the  papers, 
or  afterwards,  for  the  complete  transfer  of  the  Crane  estate. 
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d  the  securities  belonging  thereto,  and  do  all  other  acts  fairly 
quired  of  them  for  the  carrying  out  of  this  agreement  in  its 
tegrity. 

Still.  The  estates  of  the  said  Charles  F.  Allison  and  Joseph 
•  Allison,  and  their  respective  heirs,  devisees  and  legatees, 
^lull  be,  and  are  hereby  released  and  discharged  from  all  and 
^"Veiy  liability  in  connection  with,  and  incidental  to,  the  admin- 
istration of  the  said  Crane  estate. 

9tL  That  the  heirs  of  the  said  Charles  F.  Allison  and  Joseph 
^.  Allison,  shall  be  required  to  convey  their  legal  interest  in 
^y  part  of  the  Crane  estate  or  securities  ;  it  having  been  as- 
certained that  the  said  Joseph  F.  Allison  was,  at  his  death, 
owner  in  trust  of  certain  lands  belonging  to  the  Crane  estate 
(including  the  Gallagher  property,  Dickey  mill  property,  Wil- 
liam Sears  marsh  property),  and  the  said  parties  hereto  of  the 
second  part  shall  and  will  advise  this  )/eing  done. 

lOth.  That  the  parties  hereto  of  the  fii-st  part,  their  nomi- 
nees and  attorneys,  may  use  the  names  of  the  executors  in  all 
actions  now  pending,  and  in  all  legal  proceedings  that  may 
hereafter  become  necessary ;  the  said  executors  to  be  indemni- 
fied and  saved  harmless  against  all  costs  and  expenses  conse- 
quent upon  such  proceedings,  and  to  be  compensated  for  any 
services  they  may  be  required  to  perform  that  may  be  fair  and 
reasonable. 

11th.  A  complete  schedule  in  duplicate,  of  all  deeds,  papers 
and  documents  handed  over,  to  be  supplied  by  the  said  Henry 
B.  Allison,  and  also  a  complete  schedule  or  statement  in  dupli- 
cate of  all  lands,  tenant's  names  and  rents  included,  stock 
funds  and  debts  due  to  the  Crane  estate,  with  interest  thereon, 
due  to  the  last  yearly  date  of  payment,  with  the  payments 
made  in  respect  thereof  since  the  said  yearly  days  of  payment, 
for  which  schedule  and  statement  the  said  Henry  B.  Allison  is 
to  be  paid  twenty  pounds  currency. 

12th.  Lastly.  This  being  an  amicable  and  most  expedient 
mode  of  settling  all  matters  in  question,  all  parties  hereto  bind 
themselves,  morally  and  legally,  to  fulfil  and  cany  out  the 
spirit  of  this  agreement.  Nothing  in  this  agreement  to  be  con- 
strued to  mean  that  the  heirs  and  devisees  of  Charles  F.  Alli- 
son and  Joseph  F.  Allison,  or  either  of  them,  shall  Ixj  relieved 
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^^^^        or  discharged  from  liability  to  convey  to  the  devisees  of  the 

BoTSFORD     Crane  estate,  or  others  entitled   thereto,  the   lands  held  by 

V.  Charles  F.  Allison  and  Joseph  F.  Allison,  or  either  of  them,  in 

^^^^^^      their  life  time,  and  at  the  time  of  their  death,  in  trust  for  the 

Crane  estate,  among  which  lands  so  held  are  the  following,  viz : 

the  Gallagher  property,  so  called,  the  Dickey  Mill  property,  and 

the  William  Sears  marsh,  so  called." 

After  this  mode  of  settling  all  difficulties  had  been  agreed  on, 
but  before  the  agreement  was  actually  signed,  Mr.  Sisson  loft 
the  Province.  A  duplicate  schedule,  as  provided  for,  was  made 
up,  and  plaintiffs  allege  they  were  ready  on  the  said  15th  Sep- 
tember to  hand  over  the  same,  with  all  books,  etc.,  as  provided 
for  in  said  agreement ;  but  that  such  handing  over  was  delayed 
at  the  request  of  Mrs.  Crane,  for  a  few  days,  till  a  Mr.  Qeoi^ 
arrived  from  England,  a  gentleman  she  expected  from  England, 
and  whom  she  wished  to  be  present  when  the  books  and  secu- 
rities were  handed  over.  Mrs.  Crane,  however,  says  the  delay 
was  at  the  rc(iuest  of  Mr.  Allison.  However  this  may  be,  the 
delay  was  acquiesced  in  by  Mrs.  Crane.  The  books,  etc,  and 
schedules  were  delivered  under  the  agreement  to  Cogswell,  and 
George  (who  arrived  while  delivery  was  going  on),  Mrs.  Crane's 
agents,  and  accepted  by  them.  In  his  evidence,  Mr.  Cogswell 
complains  only  of  some  accou^iii  against  Allison  and  Crane, 
known  as  the  Miramichi  concern,  being  unsatisfactory ;  but  the 
books  handed  over  shewed  the  accounts,  and  Cogswell's  com- 
plaint rather  is,  that  Henry  B.  Allison  refused  to  give  explana- 
tions, or  that  his  explanations  were  unsatisfactiory ;  and,  with 
the  exception  of  some  letter-books,  Mr.  Cogswell  admits  that 
all  the  books  and  securities  connected  with  the  estate  were 
handed  over,  and  among  them,  the  stock  certificates  of 
the  Westmorland  Bank  Stock,  and  they  are  entered  in  the 
schedule  which  is  headed  "  Schedule  of  documents  relating  to 
the  estate  of  the  late  Honorable  William  Crane  of  Sackville, 
New  Brunswick,  handed  over  by  H.  B.  Allison  to  Mrs.  Elisa 
Crane,"  under  the  sub-heading,  "  Scrip,  Shares  and  Debentures," 
first  item, "  Seven  certificates  in  the  Bank  of  Westmorland  repre- 
senting £3,576  9s.  5d. ;"  and  at  the  foot  of  which  schedule  is 
this  acknowledgment  signed  by  Mi's.  Crane :  "  I  hereby  ac- 
knowledge that  I  have  this  day  received  the  foregoing  books, 
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papers,  stocks  and  documents  :  dated  this  28th  day  of  Septem-        1^77. 
ber,  1866.      (Signed)  Eliza  Crane,  Administratrix    of    the     Botskoud 
estate  of  the  late  William  Crane."    Mrs.  Crane  shortly  after 
this  returned  to  England,  leaving  Cogswell  and  George  as  her 
agents,  to  act  for  her  in  the  matter  of  the  estate,  as  she  says  in 
paragraph  25  of  her  answer  read  :  "  I  did  not  interfere  in  the 
several  matters,  but  left  everything  to  my  agents,  Edward  Cogs- 
well and  Oliver  George,  to  manage,  and  I  cannot  say  what  was 
done," — which  they  continued  to  do  till  the  early  part  of  the 
following  February,  when  George  returned  to   England,  and 
smoe  which  time  Cogswell  has  continued  to  act  alone.     Subse- 
quent to  the  handing  over  of  the  books,  etc.,  on  the  29th  of 
September,  1866,  Mrs.  Crane,  as  administratrix,  and  Mary  S. 
Crane,  Laura  Crane  and  Eliza  Emma  Crane  signed  a  paper  ad- 
dreased  to  Henry  B.  Allison,  executor  of  Charles  F.  Allison, 
fequire,  and  Joseph  F.  Allison,  Esquire,  deceased,  Amos  Edwin 
Botsford  and  Mary  his  wife,  executrix  of  the  said  Joseph  F. 
Alligon,  Milcah  Allison,  widow  of  the  said  Charles  F.  Allison 
and  Mary  Allison,  spinster,  daughter  of  the  said  Charles  F. 
Allison  deceased,  which  is  as  follows :  "  To  Heniy  Burbidge 
Allison,  executor  of  Charles  F.  Allison,  Esquire,  and  Joseph  F. 
ADifion,  Esquire,  deceased,  Amos  Edwin  Botsford  and  Mary  his 
wife,  executrix  of  the  said  Joseph  F.  Allison,  and  Milcah  Alli- 
8WI,  widow  of  the  said  Charles  F.  Allison,  deceased,  and  Maiy 
Allison,  daughter  of  the  said  Charles  F.  Allison,  deceased,  all  of 
Swkville,  in  the  Province  of  New  Brunswick :  We,  the  under- 
signed, Eliza  Crane,  administratrix  de  bonis  non  of  the  estate 
of  the  Honorable  William  Crane,  deceased,  and  Mary  Susan 
Crane,  Laura  Crane  and  Eliza  Emma  Crane,  being  the  persons 
in  whom  the  residuary  estate  of  the  said  Honorable  William 
Crane  is  now  vested,  do  hereby,  severally  and  jointly,  request 
and  authorise  you  and  each  of  you  to  assign  and  transfer  all 
Bank  and  other  stocks,  deeds,  bonds,  mortgages,  scrip,  shares 
debentures/coupons,  notes  of  hand,  bills   of  exchange,  debts 
and  other  securities  for  real  and  personal  property  comprising 
aJid  belonging  to  the  estate  of  the  late  Honorable  William 
Cnane,  and  now  standing  in  the  names  of  the  late  Charles  F. 
Allison  and  Joseph  F.  Allison  as  executors,  or  in  the  name  of 
the  later  Joseph  F.  Allison,  as  surviving  executor  of  the  said 
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estate  of  the  late  Honorable  William  Crane,  which  were  hel 
by  them  in  trust  as  executors  of  the  said  estiate  (which  sai 
stocks,  deeds,  bonds,  mortgages,  scrip,  shares,  debentures,  oov 
pons,  notes  of  hand,  bills  of  exchange,  debts  and  other  securi 
ties  hereby  requested  and  intended  to  be  assigned  and  traD£ 
ferred,  are  the  same  as  referred  to  in  a  certain  agreement  eo 
tered  into  between  the  said  Eliza  Crane  and  Edward  Cogswel 
and  Ruth  his  wife,  Mary  Susan  Crane,  Laura  Crane,  Eliza  Enmu 
Crane,  Marian  Crane  and  W.  Henry  Crane,  of  the  first  part 
and  the  said  Henry  B.  Allison,  Amos  E.  Botsford  and  Mary  hi 
wife,  and  Milcah  Allison  and  Mary  Allison,  of  the  second  pari 
bearing  date  the  11th  day  of  August,  1866),  into  the  names  o 
the  said  Eliza  Crane  and  Robert  James  Sisson,  of  St.  Asaph,  ii 
the  County  of  Flint,  England,  gentleman,  in  order  that  th* 
said  Bank  and  other  stocks,  deeds,  bonds,  mortgages,  scrii 
shares,  debentures,  coupons,  notes  of  hand,  bills  of  exchange 
debts  and  other  securities  for  real  and  personal  property,  ma^ 
be  vested  absolutely  in  the  said  Eliza  Crane  and  Robert  Jame 
Sisson,  their  heirs,  executors,  administrators  and  assigns ;  an< 
in  consideration  of  your  so  assigning  and  transferring  the  sai< 
securities  and  all  other  documents  comprising  the  estate  of  tin 
said  Honorable  William  Crane  as  aforesaid,  and  doing  all  othe 
acts  for  the  purpose  of  vesting  the  same  in  the  said  Eliza  Cran 
and  Robert  James  Sisson,  we  hereby  jointly  and  severally 
according  to  our  individual  liability  as  administratrix  and  resi 
duary  legatees,  undertake  to  indemnify  and  save  harmless  ead 
and  every  of  you,  your  and  every  of  your  heirs,  executors  an< 
administrators  for  all  acts  done  by  you,  under  and  by  virtue  o 
this  our  request  and  authority. 
Dated  this  29th  day  of  September,  1866. 

Eliza  Crane. 

Mart  S.  Crane. 

Laura  Crane. 

Eliza  Emma  Crane." 
As  to  the  transfer  of  the  stocks,  after  signing  of  the  agree 
ment  and  handing  over  of  the  books  and  securities,  including 
the  stock  certificates,  Cogswell  said  he  had  two  or  three  com 
munications  with  Allison  in  October  1866.  Allison  said  h< 
yrQuld  go  and  transfer  them  on  being  paid  for  doing;  it    ^  [ 
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asked  him  how  much,  and  he  said  $2  per  day  and  expenses. 
I  said,  under  the  agreement  he  was  bound  to  transfer  them 
without  pay,  and  I  could  not  agree  to  pay  him.  He  said  he 
would  not  do  it  unless  he  was  paid :  think  the  matter  dropped 
then  for  the  time.  Another  conversation  in  Allison's  office,  the 
veiy  last  of  October  or  early  in  November,  Mr.  Allison  spoke 
to  me,  said, '  Don't  you  mean  to  have  those  bank  stocks  trans- 
tered  t  I  said  I  should  be  glad  to  have  them  transferred,  and 
asked  him  if  he  would  do  it  ?  He  said,  '  Tes,  on  being  paid.' 
1  replied,  as  before,  that  I  would  not  pay  him.  This  I  under- 
stood applied  to  all  stocks.  Nothing  more  then."  After  speak- 
ing in  reference  to  the  New  Brunswick  Bank  and  Saint  Ste- 
phen's Bank  Stocks,  he  adds :  "  The  only  time  I  had  a  conver- 
sation with  Mr.  Allison  about  the  Westmorland  Bank  in  parti- 
cular was  the  17th  of  January,  1867.  On  the  morning  of  that 
day  OliVer  GkK>rge  and  I  met  Mr.  Allison  on  a  plank  walk  near 
his  office :  we  started  to  go  to  his  office  with  certificates : 
Oeoige  had  the  certificates ;  he  held  them  out  to  Mr.  Allison 
and  said, '  Here  are  the  Westmorland  Bank  certificates,  Mr. 
Allison,  please  take  them  and  get  the  stock  transferred.'  Mr. 
Allison  replied, '  No,  I  won't  take  them  now ;  Mr.  Jones,  the 
P^dent,  is  in  England,  and  the  transfer  cannot  be  made.'  I 
said  to  Mr.  Allison,  I  thought  the  transfer  could  be  made. 
Qeorge  followed  it  up  by  saying, '  At  all  events,  take  the  certi- 
ficates and  keep  them,  and  get  the  transfer  made  as  soon  as  you 
can.'  Mr.  Allison  stepped  back  and  said,  '  No,  I  will  not  have 
anything  to  do  with  them.'  He  seemed  out  of  sorts,  and  we 
toth  left."  On  his  cross-examination  he  says  he  never  called 
on  Mr.  Allison,  before  or  afterwards,  to  transfer  the  Westmor- 
land Bank  stock  specially.  He  says,  **  I  don't  know  how  I 
treated  the  stock,  I  treated  it  as  other  property  belonging  to 
the  estate,  received  dividends, — did  not  think  anything  about 
it,--^vidend  I  received  was  £122  10s.  First  dividend  credited 
21st  August,  1863,  by  Henry  B.  Allison,  August  —  in  blotter, 
Ifr.  Allison,  by  cash  received,  dividend  to  1st  July ;  under  date 
13th  August,  money  paid  to  Bank  of  New  Brunswick." 

Kr.  Allison  says  George  did  not  apply  to  him  to  transfer  the 

Westmorland  Bank  stock  prior  to  the  l7th  January,  1867.   Mr. 

-^Oogswell  says  that  a  notice  was  published  by  the  Bank  of  West- 
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morland  that  a  dividend  of  throe  and  a  half  per  cent,  had  been 
declared,  payable  on  and  after  the  10th  January,  1867  ;  that 
Oliver  George,  as  Mrs.  Crane's  agent,  called  upon  Henry  B.  Alii- 
son,  and  an  order  wras  draw^n  by  George,  and  signed  by  Allison 
dated  24th  January,  1867,  and  the  dividend  was  drawn  from 
the  bank  and  paid  to  the  account  of  Mrs.  Crane  and  Mr.  Sisson 
at  the  Bank  of  New  Brunswick.  This  order  specified  the 
amount  of  dividends  now  due  upon  the  £3,500  stock,  standing 
on  the  books  in  the  name  of  the  executors  of  the  late  Mr.  Crane : 
and  Cogswell  says  George  brought  the  order  to  him,  and  he  sent 
it  to  the  Bank  of  New  Brunswick  with  directions  to  place  the 
amount  to  the  credit  of  Mrs.  Crane's  account  at  the  bank,  which 
was  done,  and  that  she  received  the  same  as  part  of  income  and 
increase  arising  from  assets  of  Crane  estate ;  and  there  can  be 
no  doubt,  as  stated  in  Cogswell's  answer,  paragraph  25,  w&ich 
was  read  in  evidence,  that  the  ceitificates  of  stock  were  received 
by  Mrs.  Crane  as  representing  shares  in  the  Westmorland  Bank, 
the  property  of  the  Crane  estate ;  and  the  same  paragrapKshewa 
that  in  order  to  effect  a  legal  transfer  or  assignment  of  the  stock 
by  the  Bye-Laws  of  the  corporation,  these  certificates  were  re- 
quired to  be  delivered  up  on  such  transfer  being  executed  at  the 
bank,  and  he  says,  "  I  believe  that  by  said  Bye-Laws  no  certifi- 
cates (that  is  no  new  certificates)  could  be  issued  until  the  trans- 
fer was  executed,  and  the  old  certificates  given  up."  After  the 
29th  September  the  certificates  were  retained,  and  still  are  re- 
tained by  Mrs.  Crane  in  her  possession.  The  £300  mentioned 
in  the  agreement  was  paid  to  Mrs.  Crane,  and  a  receipt  therefor 
indorsed  on  the  agreement. 

On  the  31st  January,  1868,  a  document  was  signed  by  0.  K. 
Farquharson  and  M.  S.  Farquharson  his  wife,  R.  J.  Sisson  and 
Laui-a  Sisson  his  wife,  and  Eliza  Crane  and  E.  E.  Crane,  and  de- 
livered to  plaintiffs  as  follows  :  "  To  Henry  B.  Allison,  sur- 
viving executor  of  Charles  F.  Allison,  of  Sackville,  New  Bruns- 
wick, deceased,  and  executor  of  Joseph  F.  Allison  of  the  same 
place,  deceased,  and  Amos  E.  Botsf ord  and  Mary  his  wife,  execu- 
trix of  the  said  Joseph  F.  Allison,  and  Milcah  Allison,  widow,  and 
Mary  Allison,  daughter  of  the  said  Charles  F.  Allison,  deceased  '• 
Whereas,  by  an  agi-^cment  bearing  date  the  11th  day  of  Aug- 
ust, 1866.  you  agreed  (among  other  things  to  be  done  by  you] 
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to  execute  all  documents  required  of  you  by  us  on  delivering  up        ^^"^^ 
of  the  papers,  or  afterwards,  for  the  complete  transfer  of  the 
Crane  estate  and  the  securities  belonging  thereto,  and  to  do  all 
other  acts  faiAy  required  of  you  for  the  carrying  out  of  the  said 
agreement  in  its  integrity.    We  hereby  authorize  and  require 
yon,  or  such  of  you  as  may  be  requisite  and  advisable,  to  exe- 
cute to  Eliza  Crane,  of  No.  3  Cromwell  Place,  London,  England, 
widow  of  the  late  Honorable  William  Crane,  a  transfer  and 
ssignment  of  all  mortgages,  bonds,  and  bonds  and  mortgages 
not  yet  assigned,  and  any  transfer  and  assignments  you  or  any 
of  you  may  so  make,  and  which  are  accepted  by  the  said  Eliza 
Crane  or  her  attorney,  will  be  held  and  considered  by  us  as  a 
perfonnance 2>ro  tanto  of  the  said  agreement.     This  request,  and 
its  being  acted  on  by  you,  being  wholly  without  prejudice  in 
&ny  way  to  Uie  parties  to  the  said  agreement,  as  to  any  part  of 
tin  Ciane  estate  not  included  in  any  such  transfers  and  assign- 
meotB. 
Dated  the  31st  day  of  January,  1868. 

(Signed)  C.  K.  Farquharson, 

R.  J.  SiSSON, 

Eliza  Crane, 

M.  S.  Farquharson, 

L.  SiSSON, 

E.  E.  Crane. 
At  the  time  of  the  dea^h  of  Joseph  F.  Allison,  and  at  the  date 
<^the  agreement,  the  Bank  of  Westmorland  was  a  banking  in- 
stitation  in  good  credit  and  repute,  paying  reguldrly  semi-an- 
nual dividends  of  over  six  per  cent.,  and  the  market  value  of 
its  stock  was  above  par  some  four  or  five  per  cent. ;  and,  it  was 

^  evidence,  could  be  sold  at  that  rate  at  the  date  of  the  agree- 
ment 

Some  time  in  the  month  of  March,  after  the  receipt  of  the 
di^idaid,the  Bank  suspended  payment,  and  never  resumed,  and 
withe  22d  May,  1867,  an  order  for  winding  up  the  said  bank 
binder "  An  Act  to  facilitate  the  winding  up  of  incorporated 
conipaaies,'*  was  duly  made,  and  a  Curator  thereof  was  duly  ap- 
poirtei  A  call  of  fifty  per  cent,  of  the  amount  of  stock  of  the 
said  bwik  having  been  made  under  the  authority  of  the  said 
Act^  the  estates  of  Obftrles  F.  Allison  and  Joseph  F.  Allison  wero 
21 
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^^"^^  placed  on  the  list  of  contribiitories.  The  plaintiffs,  as  rep: 
BoTSFORD  tatives  of  those  estates  respectively,  were  obliged  to  pai 
did  pay  to  the  said  Curator,  the  amount  of  such  call, 
$7,000.  Whei:«upon  the  plaintiffs  called  on  Mrs.  Crane,  f 
ministratrix  of  William  Crane's  estate,  and  on  the  other  d( 
ants  as  the  parties  interested  in  the'said  estate,  and  the  < 
able  owners  of  the  said  140  shares  of  the  said  stock  to 
them  the  said  $7,000  and  interest,  and  to  indemnify  and 
them  harmless  from  and  against  any  further  call  or  calls,  o 
ther  payments  on  account  thereof.  This  the  defendan 
fused  to  do — ^hencc  this  present  suit. 

The  defendants  resist  the  claim  of  plaintiffs  on  the  gi 
substantially,  that  the  agreement  is  not  valid  and  bindir 
fact,  that  there  was  no  consideration  for  the  agreement,  an 
it  was  entered  into  under  circumstances  which  rendered  it  i 
ulent  and  void,  and  of  no  effect.  Tliey  offered  evidence,  • 
the  learned  Judge  received,  to  shew  tliat  no  accounts  hac 
been  rendered  by  the  original  execut^ji-s ;  that  no  investij 
was  had  into  the  affairs  of  the  estate ;  that  defendants 
ignorant  of  the  doul)le  liability  attaching  to  the  Westmc 
Bank  stock  ;  that  they  were  forced  to  enter  into  the  agre< 
in  order  to  obtain  possession  of  Ihe  books  and  cussets  c 
estate ;  and  that  on  examination,  t>.o  books  and  accounts 
received  shew  discrepancies  and  errors  in  the  accounts  ( 
executors,  and  mismanagement  of  the  estate,  involving,  as 
allege,  large  losses,  and  of  which  they  say  they  were  -v 
ignorant  at  the  time  of  entering  into  the  agreement,  and 
they  had  no  means  of  discovering,  but  which  they  allege  : 
the  duty  of  the  executors  when  living,  or  of  thase  repress 
them  since  their  death,  to  have  disclosed  and  made  manif 
the  keeping  and  rendering  of  accurate  accounts  of  the  ( 
and  of  all  the  doings  of  the  executors  in  reference  thereto 
learned  Judge,  in  deciding  the  case,  in  page  21  of  his  jud^ 
after  referring  to  the  duty  of  executors  to  keep  account 
furnish  information,  says  :  "  In  this  case  it  seems  to  mc 
not  only  are  full  accounts  required,  but  a  full  investigat 
them  is  necessary  as  to  their  coiTectness,  and  also  as  to 
portions  should  be  allowed,  as  to  what  investments  have 
made,  wd  hgw  they  should  be  treated,  before  any  settleir 


EASTER  TERM.  XL.  VICT. 


171 


the  estate  can  be  decreed."     And,  after  referring  to  the  evidence 
of  Cogswell,  as  to  certain  specific  accounts  and  matters  which, 
in  the  learned  Judge's  opinion,  under  the  evidence,  required  in- 
vestigation, or  needed  explanation,  or  which  were  questionable 
chaiges  in  point  of  law,  he  says  :     "  With  the  evidence  before 
me,  which  I  have  mentioned,  I  am  not  prepared  to  decree  that 
the  agreement  may  be  declared  a  valid  and  binding  settlement 
on  the  defendants :  rather  would  I  say,  there  should  be  a  full 
investigation  of  the  estate  matters  upon  proper  accounts — ^as 
full  an  investigation  as  can  be  had — when  all  proper  allowances 
should  be  made  on  either  side.     It  may  be,  that  all  matters  can 
be  most  fully  explained  and  accounted  for,  but  without  such 
explanation  and  accounting,  I  think  no  settlement  should  be 
decreed." 

With  all  respect  for  the  opinion  of  my  learned  brother,  I  can- 
not very  well  understand  how  this  could  be,  unless  the  agree- 
ment is  held  to  be  void  and  of  no  effect,  because  the  agreement 
was  entered  into,  by  defendant's  own  shewing,  after  a  full  dis- 
cussion of  a  number  of  the  very  matters  referred  to  by  the 
learned  Judge  :  and  the  very  basis  of  the  agreement,  as  shewn 
by  its  recitals,  is  the  fact  of  no  accounts  having  been  rendered, 
ftnd  that  legal  questions  might  thereafter  arise  as  to  the  admin- 
istration of  the  estates  of  the  said  Charles  F.  Allison  and  Joseph 
F.  Allison,  and  their  liability  as  executors  as  aforesaid,  "  which 
oU  parties  are  desirous  of  avoiding ;"  and  that  "  in  order  to  ar- 
rive at  an  immediate  settlement  of  all  questions,  disputes  and 
•  difficulties  arising  out  of  the  administration  and  management  of 
tlie  said  estate  and  incidental  thereto ;"  for  accomplishing  which 
the  agreement  provides  that  "  the  estates  of  the  said  Charles  F. 
Allison  and  Joseph  F.  Allison,  and  their  respective  heirs,  devi- 
sees and  legatees,  shall  be  and  are  hereby  released  and  discharged 
from  all  and  every  the  liability  in  connection  with,  and  inciden*- 
tal  to,  their  administration  of  the  said  Crane  estate."  And  so 
it  is  lastly  declared,  that  "  this  being  an  amicable  and  most  ex^ 
pedient  mode  of  settling  all  matters  in  question,  all  parties  hereto 
bind  themselves,  morally  and  legally,  to  fulfil  and  carry  out  the 
spirit  of  this  agreement." 

No  doubt,  if  this  was  a  bill  for  administering  the  estate  of 
William  Crane,  and  the  accounts  and  doings  of  the  executors 
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^sn        were  not,  under  the  agreement,  to  be  considered  closed,  then  the 
BoTSFOBD     matters  referred  to  by  the  learned  Judge,  as  requiring  explana- 
V.  tion  or  investigation,  would  be  most  proper  subjects  to  be  en* 

Cbanx.  quired  into  and  discussed  ;  but  I  humbly  think  all  these  mat- 
ters and  questions  are  not  now  in  issue,  and  are  not  capable  d 
being  investigated  or  adjudicated  on  in  this  case,  and  so  itseemi 
to  me  the  learned  Judge  practically  decides,  for  he  determines 
nothing  with  reference  to  them. 

But  if  this  is  a  valid,  binding  agreement,  and  its  provisions 
are  to  have  their  legitimate  effect  as  expressed,  all  the  matten 
referred'  to  by  the  learned  Judge  would  be  foreclosed  In  nc 
other  way  could  all  legal  questions  be  avoided,  and  an  imme- 
diate settlement  of  all  questions,  disputes  and  difficulties  arising 
out  of  the  administration  and  management  of  the  said  estate 
and  incidental  thereto,  be  arrived  at ;  nor  otherwise  could  the 
estates  of  Charles  F.  Allison  and  Joseph  F.  Allison  and  their  re- 
spective heirs,  devisees  and  legatees  be,  as  the  agreement  ex- 
presses, released  and  discharged  from  all  and  every  liability  ii 
connection  with,  and  incidental  to,  the  administration  of  the 
said  estate ;  and  therefore  I  cannot  myself  quite  understand  th€ 
defendants'  contention,  as  put  forward  by  the  learned  Judge 
nor  can  I  agree,  as  he  does,  with  the  reason  of  the  proposition 
The  learned  Judge,  as  to  plaintiff'  contention — ^that  if  the  de- 
fendants sought  to  set  aside  such  agreement,  or  prevent  its  ful 
operation  and  effect,  they  must  and  could  only  do  so  by  a  crose 
bill — says :  "  I  am  not  prepared  to  contradict  this  proposition/ 
The  answer,  he  says,  urged  by  defendant  was,  "  That  they  did 
not  seek  to  invalidate  any  agreement,  but  cont^oided  that  it  was 
competent  for  them  to  shew  the  document  was  not  an  agree' 
ment,  as  alleged  by  plaintiffs,  as  there  was  no  consideration  foi 
it,  or  any  other  matter  to  shew  that  it  never  was  an  agreement 
and  further,  that  the  plaintiffs  were  not  entitled  to  have  the  in- 
tervention of  this  Court  to  decree  the  relief  they  prayed,  anc 
the  defendants  claim  to  shew  this  without  cancelling  or  destroy 
ing  the  agreement ;  and  I  agree  to  the  reasoning  of  this  propa 
sition."  It  is  one  thing  to  refuse  "  the  relief  prayed  for,  anc 
quite  another  to  destroy  or  interfere  with  the  agreement." 

I  think  as  the  matter  now  stands,  and — «ts  this  Court  wil! 
not  presume  a  fraud — ^this  agreement  must  be  accepted  for  ih< 
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purposes  of  this  suit,  privia  facie  as  a  valid  instrument,  so  far 
a3  established,  and  for  this  purpose  acted  on  between  the  par- 
ties.   Had  the  defendants  desired  to  question  its  validity,  or  to 
urge  they  were  not  bound  by,  or  subject  to  any  liability  under 
it,  ih&y  should  have  put  forward  such  a  defence  in  accordance 
vntii  the  established  rules  of  this  Court ;  as  this  was  not  done, 
they  were,  I  think,  precluded  from  raising  such  a  defence  at ' 
the  hearing ;  they  cannot  in  effect  turn  tiieir  answer  in  this 
suit  into  a  bill  to  administer  the  estate  of  William  Crane.     If 
they  desired  to  test  the  effect  of  this  agreement  and  get  be- 
liind  it,  and  so  obtain  an  investigation  into  the  administration 
of  that  estate  by  Charles  F.  Allison  and  Joseph  F.  Allison,  or 
either  of  them,  they  should  have  filed  an  original  bill  for  that 
purpose. 

It  is  quite  clear  in  this  case,  that  defendants'  entire,  substan- 
tial resistance  to  the  plaintiffs'  claim,  is  founded  on  the  alleged 
invalidity  of  the  agreement,  and  I  think,  to  enable  def  endimts 
to  avail  themselves  of  this,  the  agreement  should  have  been  im- 
peached by  a  cross  bill.     A  cross  bill  is  simply  a  mode  of  de- 
fence to  the  original  bill,  and  its  object  is  to  bring  every  mat- 
ter in  dispute  completely  before  the  Court,  so  that  after  the 
litigated  point  is  properly  before  the  Court,  the  Court  may  be 
enabled  to  make  a  decree,  granting  full  relief  to  all  parties,  in 
reference  to  the  matters  of  the  original  bill ;  in  fact  to  prevent 
jnst  what  would,  in  my  opinion,  happen  in  this  case  under  the 
decision  of  my  learned  brother,  namely : — the  suit  being  dis- 
missed, without  any  point  in  dispute  being  adjudicated  on  or 
settled,  or  relief  being  granted  to  any  of  the  parties,  either 
phdnti£&  or  defendants. 

In  Richards  v.  BayUy^  it  was  held  that  a  party  desirous  of 
bring  relieved  upon  equitable  grounds  from  an  executed  con- 
tract, must  file  a  bill  for  that  purpose — that  he  could  not  rely 
on  those  equitable  grounds,  as  a  defence  to  a  suit  to  have  the 
benefit  of  the  contract :  and  the  words  of  the  Lord  Chancellor 
»t  page  131,  are  peculiarly  applicable  to  this  case :  "  If  a  cross 
hill  had  beeai  filed,  the  question  which  has  been  discussed — 
whether  this  transaction  could  be  maintained  in  a  Court  of 
Eqmty,  would  have  properly  come  before  me."    And  again  he 
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^^^^  says :  "  Now  this  case  does  not  come  before  me  upon  a  cross 
BoTSFORD  bill  to  be  relieved  from  these  securities ;  but  it  is  said  that  I 
may  act  in  this  manner :  that  as  by  this  bill,  the  plaintiffs  being 
only  entitled  to  a  security  upon  the  life  interest  of  the  defend- 
ant in  the  lands,  asks  for  something  beyond  that,  I  am  at  liberty 
to  deal  with  this  case  in  any  way  I  may  think  equitable  with- 
out a  cross  bill.  There  is  no  authority  for  such  a  position. 
Now  the  general  rule  of  the  Court  requires  a  cross  bill  to  be 
filed  in  a  case  like  the  present.  ♦  ♦  ♦  This  is  a  contract, 
whether  it  be  good  or  bad,  which  is  executed  in  the  sense  in 
which  that  word  is  used  in  this  Court ;  and  if  executed,  then  it 
is  the  clear  rule  of  the  Court  that  the  party  desirous  of  being 
relieved  from  a  contract  executed  must  file  a  cross  bill  for  that 
purpose.  It  would  lead  to  great  inconvenience  if  it  were  other- 
wise, and  I  am  not  inclined  to  relax  the  practice  in  this  respect.  I 
am  asked  to  send  it  to  the  master  to  enquire  what  was  the  real 
value  of  these  securities.  If  I  should  do  so,  what  am  I  to  do 
wjien  the  report  comes  back  ?  If  the  real  value  has  not  been 
given,  am  I  to  restrict  the  relief  to  the  value  proved  ?  That 
would  be  to  give  relief  against  the  contract  of  the  party,  where 
the  plaintiff  requires  nothing  but  the  aid  of  the  Court  to  carry 
it  formally  into  execution.  I  am  not  at  liberty  to  do  so."  So 
in  Holdernesa  v.  Ranking  one  point  made  was,  whether  a  cross 
bill  was  or  was  not  necessary  to  raise  the  question  of  fraud  in 
the  making  of  the  agreement  luider  which  plaintiff  claimed  the 
property  in  dispute.  Sir  G.  J.  Turner,  L.  J.,  in  delivering  judg- 
ment says  :  "  I  am  of  opinion  that  a  cross  bill  was  necessary  to 
raise  this  question."  And  again  :  "  It  is  not  according  to  the 
course  of  this  Court  to  set  aside  a  deed  at  the  instance  of  a  de- 
fendant as  such,  although  he  is  entitled  to  the  benefit  of  his 
answer,  and  no  decree  can  be  made  against  it  upon  the  testi- 
mony of  a  single  witness.  In  such  a  case  the  defendant  ought 
to  file  a  cross  bill."  So  in  Carter  v.  Palriier*  in  the  House  of 
Lords,  it  was  held  that  to  enforce  a  defendant's  equity  by  im- 
peaching securities,  a  cross  bill  is  necessary,  according  to  the 
practice  in  England ;  and  therefore  where  the  plaintiff  claimed 
the  full  amount  of  securities,  and  the  defendant  offered  to  pay 
a  part  only,  alleging  an  equity  against  the  residue,  a  decree,  giv. 
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ing  the  plaintiff  an  option  to  accept  the  offer  or  have  his  bill  dis- 
missed, was  held  irregular,  as  it  did  not  decree  whether  the 
plaintiff  was  entitled  to  the  whole  sum  or  to  a  part  only,  and 
that  the  proper  course  would  be  to  make  a  decree  giving  effect 
to  the  securities  to  the  extent  of  the  whole  sum  due  on  them, 
but  without  prejudice  to  the  defendant's  right  to  file  a  cross  bill 
to  assert  his  equity.  And  in  Eddleston  v  Collins^  Turner,  L.  J., 
says :  "  The  question  here  is  on  the  right  to  create  the  further 
charges,  and  not  on  the  right  to  the  ultimate  equity  of  redemp- 
tion, subject  to  the  charges  when  created.  The  appellants  then 
attempted  to  impeach  the  securities  upon  the  evidence  taken  in 
the  cause ;  but  the  appellants  are  defendants  in  this  cause,  and 
I  feel  great  doubt  whether  it  is  competent  for  them  to  do  so. 
The  plaintiff's  security  is,  I  must  now  assume,  well  created  by 
deed,  and  I  rather  apprehend  such  a;  security,  if  impeached  at 
all,  must  be  impeached  by  cross  bill.  The  security  is  good  until 
impeached ;  and  to  allow  the  defendant  to  impeach  it  by  her 
answer,  and  by  evidence  on  her  part,  would  be  to  make  a  decree 
in  favor  of  the  defendant  upon  the  application  of  the  plaintiff. 
If  the  defendant  were  at  liberty  thus  to  impeach  the  plaintiff's 
title,  she  must  equally  be  at  liberty  wholly  to  subvert  it ;  and 
tiie  consequence  of  allowing  this  would  be,  that  plaintiffs  com- 
ing to  this  Court  for  relief  might  find  themselves  in  a  position 
of  being  decreed  to  cpnvey  to  the  defendants.  The  objection  to 
decreeing  relief  upon  the  answer  to  defendants  is,  perhaps, 
fomided  upon  deeper  reasons  than  may  at  first  sight  appear.  It 
naay  be  the  medium  of  compelling  defendants  to  do  justice  to 
plaintiffs  by  putting  any  legal  rights  they  may  have  under  the 
control  of  the  Court,  and  of  thus  giving  effect  to  the  rule,  that  ho 
vho  comes  into  Equity  must  do  equity." 

It  seems  to  me  in  this  case  the  learned  Judge  has  ignored  the 
principle  upon  which  those  cases  were  decided,  and  in  effect  acted 
on  the  principle  that  the  Court  in  all  cases,  and  under  all  cir- 
cumstances, must  look  to  all  the  equities  on  both  sides.  In  this 
ewe  I  think  the  evidence  tending  to  impugn  the  agreement 
should  not  have  been  received,  inasmuch  as  I  think  its  validity 
^^  not  in  issue ;  nor  do  I  think  this  a  case  where  the  prin- 
ciple "  that  he  who  seeks  equity  must  do  equity,"  applies  in 

fcvor  of  the  defendants. 

^  1 17  Jar.  331 ;  17  L.  d(  £q.  H,  296.  ' 


1877 


BOTSFORD 
V. 

Crane. 


176  CASES  IN  THE  SUPREME  COURT, 

^^^^  In  Gibscyti  v.  Goldsmid,^  the  rule  that  he  who  will  have  equity 

^^^    must  do  equity,  was  considered. 
Crane.  There,  by  indenture  of  dissolution  of  a  partnership,  the  de- 

fendant, in  consideration  of  the  covenant  therein  contained  on 
the  part  of  the  plaintiff,  assigned  to  the  plaintiff  certain  shares 
in  a  foreign  gas  company,  which  by  the  deed  were  recited  to 
pass  by  the  delivery  of  the  certificates,  and  covenanted  with 
him  for  further  assurance;  and  by  the  same  indenture,  the 
plaintiff,  in  consideration  of  such  assignment,  covenanted  to  in- 
demnify the  defendant  against  certain  partnership  debts.  Upon 
the  execution  of  the  deed,  the  certificates  of  the  shares  were 
handed  over  to  the  plaintiff,  but  certain  formal  acts  required  to 
be  done  by  the  law  by  which  the  company  was  regulated  be- 
fore the  property  in  the  shares  could  be  effectually  vested  in 
the  plaintiff,  were  not  performed.  Held, — That  inasmuch  as 
upon  the  construction  of  the  whole  deed,  the  plaintiff's  cove- 
nant of  indemnity  and  the  defendant's  covenant  as  to  the 
shares,  were  legally  independent  of  each  other,  a  breach  of  the 
covenant  of  indemnity  by  the  plaintiff,  subsequent  to  the  exe- 
cution of  the  doed,  did  not  constitute  a  groimd  of  defence  to  a 
bill  of  the  plaintiff  for  the  specific  performance  by  the  defend- 
ant of  the  covenant  for  further  assurance,  by  performing  the 
formal  acts  necessary  to  be  done  in  order  effectually  to  vest  the 
property  of  the  shares  in  the  plaintiff.  Turner,  L.  J.,  says: 
''  The  case  was  argued  at  the  Bar,  and  was  rested  by  the  Master 
of  the  Rolls,  in  his  judgment,  upon  the  groimd,  that  the  plain- 
tiff seeking  specific  performance,  must  perform  his  part  of  the 
contract,  and  in  effect,  the  judgment  of  the  Master  of  the  Rolls 
rested  upon  the  rule,  that  *  he  who  comes  into  equity  must  do 
equity.'  This  is  a  rule  which  is  no  doubt  favored  by  this 
Court,  as  its  direct  and  immediate  operation  is  to  prevent  a 
multiplicity  of  suits — ^an  evil  which  the  Court  is  always 
anxious  to  avoid.  '  But  the  rule  certainly  does  not  go  so  £ar  as 
to  entitle  the  Court  arbitrarily  to  impose  terms  upon  a  plaintiff 
who  may  be  driven  to  ask  for  its  assistance.  It  is  restricted  in 
its  operation,  and  the  true  meaning  of  it,  as  I  apprehend,  is 
this,  that  those  who  ask  for  the  assistance  of  the  Court  must  do 
justice  as  to  the  matter  in  respect  of  which  that  assistance  is 
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asked    Lord  Hardwicke  speaking  of  the  rule  in  Shish  v.  Foster,^        ^^"^^ 
thus  expresses  himself :  '  The  rule  does  not  hold  throughout,  so     Botspord 
as  to  tack  things  together  which  are  independent  in  their  own 
nature.'    Sir  John  Leach  in  Whitaker  v.  HaW  distinctly  stated 
that  the  rule  only  applied  to  equity  arising  out  of  the  same 
tansaction ;  and  without  mentioning  the  other  cases,  of  which 
there  are  many,  it  is  sufficient  to  refer  to  the  case  of  Hanson 
V. Keating*  in  which  Sir  James  Wigram  has  summed  up  the 
law  upon  the  point  with  great  accuracy  and  ability.     He  says : 
The  argument  in  this  case  for  the  defendant,  Mrs.  Keating, 
was  founded  upon  the  well  established  rule  of  this  Court,  that 
the  plaintiff  who  would  have  equity  must  do  equity — a  rule  by 
which,  properly  understood,  it  is  at  all  times  satisfactory  to  me 
to  be  bound.     But  it  is  a  rule  which,  as  it  was  used  in  the  ar- 
gument of  this  case,  takes  for  granted  the  whole  question  in 
dispute.    The  rule  as  I  have  often  had  occasion  to  observe,  cannot 
per  «e  decide  what  terms  the  Court  should  impose  on  the  plain- 
tiff as  the  price  of  the  decree  it  gives  him.     It  decides  in  the 
ahftkact^  that  the  Court  giving  the  plaintiff  the  relief  to  which 
he  is  entitled,  will  do  so  only  upon  the  terms  of  his  submitting 
to  give  the  defendant  such  corresponding  rights  (if  any)  as  he 
also  may  be  entitled  to  in  respect  of  the  subject  matter  of 
the  suit    What  these  rights  are,  must  be  determined  aliunde 
by  strict  rules  of  law,  and  not  by  any  arbitrary  determination 
of  the  Court.     The  rule,  in  short,  merely  raises  the  question, 
^hat  those  terms  (if  any)  should  be.     If,  for  example,  a  plain- 
tiff seeks  an  accoimt  against  a  defendant,  the  Court  will  require 
tke  plaintiff  to  do  equity  by  submitting  himself  to  account  in 
the  same  matter  in  which  he  asks  an  account :  the  reason  of 
'^hich  is  that  the  Court  does  not  take  accounts  partially,  and 
P^^apB  ineffectually,  but  requires  that  the  whole  subject  be, 
^^*^  for  all,  settled  between  the  parties.     It  is  only  (I  may  ob- 
f^®  aa  a  general  rule)  to  the  one  matter  which  is  the  subject 
*  given  suit,  that  the  rule  applies,  ( Whitaker  v.  Hall)  and 
^  ^    distinct  matters    pending  between   the  same   parties. 
/**     the  case  of  a  bill  for  specific   performance,  the  Court 
re  the  purchaser  his  conveyance,  provided  he  will  fulfil 
of  the  contract  by  paying  the  purchase  money ;  and 
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e  converso,  if  the  vendor  were  plaintiff,  the  Court  will  assist 
him  only  upon  condition  of  his  doing  equity  by  conveying  to 
the  purchaser  the  subject  of  the  contract  upon  receiving  the 
purchase  money.  In  this,  as  in  the  former  case,  the  Court  will 
execute  the  matter  which  is  the  subject  of  the  suit,  wholly  and 
not  partially.  So,  if  a  bill  be  filed  by  the  obligor  in  an 
usurious  bond,  to  be  relieved  against  it,  the  Court,  in  a  proper 
case,  will  cancel  the  bond,  but  only  upon  terms  of  the  obligor 
refunding  the  obligee  the  money  actually  advanced.  The  rea- 
soning is  analogous  to  that  in  the  previous  cases.  The  equity 
of  the  obligor  is  to  have  the  entire  transaction  rescinded.  The 
Court  will  do  this,  so  as  to  remit  both  parties  to  their  original 
positions ;  it  will  not  relieve  the  obligor  from  his  liability,  leav- 
ing him  in  possession  of  the  fruits  of  the  illegal  transaction  he 
complains  of.  I  know  of  no  case  which  cannot  be  explained 
upon  this  or  analogous  reasoning ;  and  my  opinion  is  that  the 
Court  can  never  lawfully  impose  merely  arbitrary  conditions 
upon  a  plaintiff,  only  because  he  stands  in  that  position  upon 
the  record,  but  caa  only  require  him  to  give  the  defendant  that 
which  by  the  law  of  the  Court,  independently  of  the  mere 
position  of  the  party  on  the  record,  is  the  right  of  the  defend- 
ant in  respect  of  the  subject  of  the  suit.  A  party,  in  short, 
does  not  by  becoming  plaintiff  in  equity,  give  up  any  of  his 
rights,  or  submit  those  rights  to  the  arbitrary  disposition  of  the 
Court ;  he  submits  only  to  give  the  defendant  his  rights  in 
respect  of  the  subject  matter  of  the  suit,  on  the  condition  of 
the  plaintiff  obtaining  his  own.  Cases  may  perhaps  be  sug- 
gested (some  cases  of  retainer,  for  example)  in  which  a  ques- 
tion can  never  arise  except  against  a  plaintiff;  but  as  a  general 
proposition,  it  may,  I  believe,  be  correctly  stated,  that  a  plain- 
tiff will  never,  in  that  character,  be  compelled  to  give  a  defend- 
ant anything  but  what  the  defendant  might,  as  a  plaintiff,  en- 
force, provided  a  cause  of  suit  arose.  Lady  Mibank  v.  Monto- 
liew/  Sturgis  v.  Champiieys.^  With  this  exposition  of  the  law 
on  the  subject  I  fully  agree." 

The  rule  then,  that  he  who  comes  for  equity  must  do  equity, 
only  decides  that  the  Court,  giving  the  plaintiff  the  relief  to 
which  he  is  entitled,  will  do  so  only  upon  the  terms  of  his  sub- 
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mitting  to  give  the  defendant  such  corresponding  rights  (if  any) 
as  he  also  may  be  entitled  to,  in  respect  of  the  subject  matter 
of  the  suit.  If,  for  instance,  the  defendant  were  willing  to  in- 
demnify, provided  the  stock  was  transferred,  the  Court  would, 
no  doubt,  make  the  indemnity  dependent  on  the  transfer  being 
made ;  or  in  this  case,  possibly  if  defendants  had,  without  at- 
tempting to  impeach  the  agreement  or  go  behind  it,  simply 
based  the  defence  on  such  ground  as  this — that  Mrs.  Crane  had 
properly  sought  a  transfer  of  the  shares,  done  all  that  was  re- 
quired to  be  done  on  her  part,  and  the  plaintiffs  had  wrong- 
fully refused,  and  it  had  been  clearly  shewn  that  by  reason  of 
such  wrongful  refusal  she  had  been  prevented  carrying  out  an 
intention  deliberately  formed,  to  dispose  of  the  stock,  or  had 
been  prevented  from  carrying  out  an  agreement  to  sell,  actually 
entered  into,  and  the  subsequent  loss  was  occasioned  by  the  en- 
forced retention  by  reason  of  such  wrongful  refusal,  and  her 
inability  to  enforce  a  transfer  before  the  failure  of  the  Bank — 
I  am  by  no  means  prepared  to  say  that  this  would  not  have 
been  a  matter,  in  respect  of  which  the  assistance  of  the  Court 
might  not  be  asked  by  defendants,  as  a  matter  arising  out 
of  the  same  transaction ;  in  other  words  in  respect  of  the  sub- 
ject matter  of  the  suit.  But  the  question  which  might  have 
arisen  relative  to  this  stock,  assuming  the  agreement  to  be  valid 
and  binding,  are  wholly  distinct  in  their  nature  from  those 
which  touch  the  bona  fides  and  validity  of  the  agreement  its- 
self ;  and  the  consideration  and  determination  of  the  latter 
must,  necessarily,  be  governed  by  principles  and  equities  wholly 
inapplicable  to  the  former. 

The  validity  of  the  agreement  being  a  distinct  matter,  which, 
when  properly  raised,  should  be  once  for  all  settled  between  the 
parties ;  this,  it  is  quite  obvious,  has  not  been,  and  it  appears  to 
have  been  admitted  on  all  sides,  could  not  be  done  in  the 
present  suit  as  it  now  stands.  If  then  the  defendants  cannot 
impeach  the  agreement  in  this  cause,  does  it  not  necessarily 
follow,  that  as  between  the  parties  to  it,  for  the  purposes  of 
this  suit,  it  must  be  treated  as  binding  and  obligatory  ;  and  if 
80,  surely  the  plaintiffs  should  not  be  required,  in  seeking  to 
enforce  rights  acquired  by  the  agreement,  to  go  into  evidence 
or  to  discuss  matters  which  it  was  the  very  object  and  intention 
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of  the  agreement  to  close  and  determine  forever.  If  the  agree- 
ment is  to  stand,  as  the  learned  Judge  intimates  it  should,  for 
the  purposes  of  this  suit,  and  the  defendants  do  not  desire  to 
set  it  aside  in  this  suit,  as  the  learned  Judge  assumes,  I  frankly 
admit  my  inability  to  understand  how  they  can  go  behind  the 
agreement  and  shew  facts,  which,  if  they  have  any  effiect  at  all, 
or  are  calculated  to  lead  to  any  conclusion  favorable  to  the  de- 
fendants, tend  to  establish  that  the  agreement  is  void ;  and  I 
am  equally  at  a  loss  to  discern  upon  what  principle  the  plain- 
tiffs, before  they  can  obtain  their  rights  under  the  agreement 
can  be  called  upon  to  go  behind  the  agreement  and  disprove 
such  facte,  and  so  be  compelled  to  establish  the  validity  of  an 
agreement  not  impugned,  or  be  forced  into  the  investigation  of 
the  administration  of  the  estate,  which  it  was  the  express  in- 
tention of  the  agi'eement  to  render  for  ever  thereafter  unneces- 
sary, and  from  which  the  agreement  proposed  by  express  terms 
to  release  them.  It  seems  to  me  that  so  long  as  the  agreement 
stands  as  a  valid,  binding  agreement  between  the  parties,  this 
and  every  other  Court  must  give  it  effect  according  to  its  terms, 
and  give  to  all  parties  their  le'^r.l  and  equitable  rights  there- 
under. 

If  so,  then  the  only  question  seems  to  me  to  be,  have  the  plain- 
tiffs any  equitable  right  under  it,  which  tliey  are  entitled  to  ask 
this  Court  to  enforce  ?  To  determine  this  we  iimst  ascertain  how 
the  parties  stand  in  relation  to  this  stock,  and  what  are  the  lia- 
bilities incident  to  their  several  positions.  On  the  death  of  the 
surviving  executor  of  the  estate  of  William  Crane,  (Joseph  F. 
Allison)  this  stock  formed  pai-t  of  that  estate,  and  with  the 
disposal  of  it  neither  the  executors  of  Charles  F.  Allison,  nor 
those  of  Joseph  F.  Allison  had  anything  to  do ;  1  R.  S.,  c.  186, 
s.  12,  expressly  declaring  that  the  executor  of  a  sole  or  surviv- 
ing executor  of  any  will,  shall  not  be  executor  to  the  first  tes- 
tator's will.  It  continued  part  of  the  estate  of  William  Crane, 
subject  to  the  order,  direction  and  disposal  of  the  administrator 
de  hcynis  non  earn  testamento  axinexo  of  William  Crane,  when 
appointed.  And  though  it  was  such  an  investment  as  might 
have  rendered  the  executors  making  it  personally  liable  for  loss 
consequent  thereon  ;  nevertheless  if  it  was  in  fact  a  profitable 
investment,  though  in  the  one  case,  the  estate  repi'esented  by 
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such  executors  might  be  accountable  for  any  such  loss,  they 
could  not,  on  behalf  of  such  estate,  claim  any  excess  of  profits 
that  might  accidie  therefrom ;  or  even  if  Mrs.  Crane,  on  her 
appointment,  might  have  repudiated  the  investment,  and  thrown 
it  on  the  estates  of  Charles  F.  Allison  and  Joseph  F.  Allison, 
and  called  on  the  representatives  of  those  estates  to  account  for 
tile  money  so  improperly  invested,  she  adopted  no  such  course.  On 
tile  contrary,  on  her  appointment  she  accepted  and  received  the 
stock  as  part  of  William  Crane's  estate,  and  held  it  from  that 
time  (September,  1863)  till  September,  1866,  without  any  at- 
tempt to  realize  the  amount  by  disposing  of  the  stock,  or 
dianging  the  security,  but,  by  her  agent,  received  regularly  the 
half-yearly  dividends  thereon  without  the  slightest  complaint 
or  objection,  in  like  manner  in  all  respects  as  she  did  with  the 
Bank  of  New  Brunswick  stock,  which,  the  evidence  shewed, 
subsequently  realized  to  the  estate,  in  addition  to  very  large 
dividends,  a  bonus  in  the  shape  of  an  addition  to  the  stock  of 
forty  per  cent.,  and  which  stock  after  such  addition  was, 
together  with  the  addition,  worth  from  thirty  to  fifty  per  cent, 
premium  in  the  market ;  and  during  all  which  period,  we  may 
fairly  conclude  from  the  evidence,  she  might,  had  she  chosen, 
liave  sold  this  stock,  when,  instead  of  a  loss,  there  would  have 
been,  if  the  evidence  as  to  its  value  is  correct,  a  clear  gain  of 
several  per  cent,  to  the  estate ;  and  have  required  and  com- 
pelled it  to  have  been  formally  transferred  to  her  as  administra- 
trix, ^r  have  required  the  executors  to  have  transferred  it  to 
tile  purchaser ;  instead  of  which  she  takes  no  steps  whatever 
with  reference  to  it,  but  simply  holds  it  as  equitable  owner,  re- 
cdvingas  such  the  dividends  and  proceeds  thereof:  in  fact, 
practically  adopting  and  accepting  the  investment  without  com- 
plwnt  or  objection.  Whether  she  thereby  released  the  estates 
of  Charles  F.  Allison  and  Joseph  F.  Allison,  and  became  her- 
sdf  personally  responsible,  and  placed  herself  in  the  position 
tiieae  estates  would  have  occupied,  had  she  repudiated  the 
^i^ansaction,  or  immediately  realized  on  the  stock,  and  looked  to 
tbem  for  reimbursement  of  the  loss,  if  any,  is  not  now  to  be 
^^ded.  It  is  said  that  she  had  no  information  with  respect  to 
tte  stock,  or  of  the  provision  of  the  Act  of  Incorporation  fixing 
the  liability    of    stockholders:    this,  it  appears   to  me,   has 
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nothing  whatever  to  do  with  the  question  before  us ;  but,  if 
had,  it  could  not,  in  my  opinion,  be  urged  with  any  success 
favor  of  Mrs.  Crane,  because  when  she  took  upon  herself  t! 
office  of  administratrix,  she  had  eveiy  means  of  knowled. 
with  reference  both  to  the  facts  and  to  the  law ;  and  it  w 
her  bounden  duty  to  have  inquired  into  all  matters  connects 
with  the  estate,  the  property  belonging  to  it,  and  with  tl 
doings  of  her  predecessors  with  reference  thereto.  Such  beii 
her  duty,  and  having  the  means  of  information  (for  it  is  n 
pretended,  if  she  had  made  proper  inquiries,  she  could  not  ha^ 
discovered  then  all  about  the  stock),  she  cannot  now  be  heard 
plead  ignorance ;  and  if  she  chose  to  delegate  to  another,  tl 
performance  of  the  duties  of  administratrix  which  she  hi 
taken  on  herself,  and  to  clothe  him  with  authority  in  her  nan 
to  take  possession  of  the  property,  and  authorize  him  to  de 
with  it,  and  receive  the  dividends  and  proceeds  thereof,  sure 
all  the  actings,  doings  and  dealings  of  her  agent,  as  such,  wit 
in  the  scope  of  his  authority,  must  be  treated,  as  against  h< 
as  if  done  by  her,  and  all  information  acquired  by  him  as  h 
agent,  must  be  considered  as  acquired  by  her.  In  Holland 
Hart^  it  is  said :  "  It  has  been  held,  over  and  over  again,  th 
notice  to  a  solicitor  of  a  transaction,  and  about  a  matter  as 
which  it  is  part  of  his  duty  to  inform  himself,  is  actual  noti 
to  the  client.  Mankind  would  not  be  safe  if  it  were  held  thi 
under  such  circumstances,  a  man  has  not  notice  of  that  whi< 
his  agent  has  actual  notice  of."  But,  independent  of  all  tk 
and  apart  from  constructive  notice  it  is  clear  beyond  a  doul 
that,  long  before  the  agreement  was  entered  into,  she  had  dire 
and  ceiiiain  information  before  her,  that  a  portion  of  the  esta 
was  in  Westmorland  Bank  Stock,  and  that  the  same  was  stan* 
ing  in  the  names  of  Charles  F.  Allison  and  Joseph  F.  Alliso 
This  was  furnished  her  by  her  agent  Henry  B.  Allison,  wh< 
he  transmitted  a  copy  of  the  inventory,  which  contained  c 
particulars  as  to  this,  and  the  other  stocks  belonging  to  tl 
estate — in  whose  name  it  stood,  the  amount  of  it,  and  its  vali 
as  estimated  by  the  appraisers.  This  inventory  made  up 
the  1st  June,  1863,  is  on  the  11th  February,  1865,  exhibited 
and  filed  in  the  Court  of  Probate  by  Henry  B.  Allison,  age 
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of  Eliza  Crane,  administratrix  de  bonis  ncni  ciirti  testamento 
amiexOy  as  certified  and  endorsed  thereon  by  the  judge  of  that 
Court ;  and  this  act  has  never  been  questioned  by  Mrs.  Crane 
or  those  interested  with  her. 

The  stock  having  been  thus  duly  inventoried  as  part  of  the 
estate  of  William  Crane  in  the  Probate  Court,  and  Mrs.  Crane 
being,  through  her  agent,  in  possession  of  the  stock  certificates, 
and  in  receipt  of  the  dividends  in  1866,  she  returns  to  New 
Brunswick,  when,f  or  the  first  time,  discussions  of  no  very  amiable 
character  take  place  between  thepartiesand  their  legal  advisers, — 
but  it  is  worthy  of  remark,  that  throughout  the  whole  of  these 
altercations  and  negotiations,  not  one  word  of  complaint  or  re- 
proach appears  to  have  been  uttered  as  to  the  investment  in  this 
stock, — ^and  after  much  discussion  and  many  disputes  as  to  other 
questions,  and  divers  negotiations  as  to  a  general  settlement,  all 
matters  are  ended  by  the  agreement  before  set  forth — an  ar- 
rangement proposed  by  Mrs.  Crane's  solicitor,  and  apparently 
at  the  time  satisfactory  to  all  parties ;  at  any  rate,  accepted 
and  acted  on  by  all  pai"ties, — by  plaintifis,  by  handing  over 
ever3rthing  to  Mrs.  Crane,  repajdng  the  £300  legacy  as  agreed, 
abandoning  some  other  claims  put  forward,  and  making  out 
and  delivering  the  schedules ;  and  by  Mrs.  Crane,  in  accepting 
the  property  and  schedules,  and  paying  the  amounts  agieed  on; 
and  otherwise,  by  the  performance  on  both  sides,  of  the  provi- 
fflcms  of  the  agreement ;  all  of  which  has  never,  so  far  as  the 
evidence  shows,  been  disaffirmed  or  in  any  way  repudiated,  or 
attempted  to  be  questioned,  still  less  set  aside,  until  the  com- 
mencement of  this  suit. 

In  the  schedule  made  out  and  delivered  to  and  accepted  by 
Mrs.  Crane  under  this  agreement,  this  stock  is  again  set  forth 
with  all  particulars,  and  the  stock  certificates,  or  indicia  of  title, 
are  handed  over  to  and  received  by  Mrs.  Crane,  and  held  by 
her  to  this  day,  as  administratrix,  as  part  of  the  estate  of 
William  Crane.  On  the  17th  of  January,  1867,  by  her  agents 
Cogswell  and  George,  she  required  Henry  B.  Allison  to  make 
the  formal  transfer  in  the  books  of  the  Bank.  Had  this  been 
4me  the  stock  would  have  stood  in  her  name,  and  she  would 
IttTe  been  placed  on  the  list  of  contributories,  in  the  place  of 
tbe  plaintiff,  and  been  bound  to  have  done  what  they  have 


1877 


botsford 
Crank. 


184  CASES   IN  THfi  SUPtlEME  COUtlT, 

1877        been  compelled  to  do,  viz.,  pay  the  calls.     It  is  certainly  to  1 
BoT»FORD     regretted  that  the  alienee  of  the  President  of  the  Bank  ; 
V,  England  at  that  time,  was  by  Mr.  Heniy  B.  Allison  deemed  f 

C^RANE.  insuperable  difficulty  in  the  way  of  transferring  the  stool 
but  no  subsequent  demand  appears  to  have  been  made  with  r 
ference  to  this  specific  stock,  nor  any  steps  taken  by  Mi 
Crane  to  compel  its  transfer.  But  I  cannot  see  how  the  a1 
sence  of  this  mere  formal  act  of  transfer,  which  prevented  h< 
being  made  directly  liable  to  the  Curator  for  the  calls,  can  r 
lieve  her  of  her  equitable  liability,  as  the  equitable  owner  to  u 
demnify  the  legal  owner.  Afterwards,  on  the  24th  of  Januar 
18G7,  an  order  drawn  by  her  solicitor,  is  signed  by  Henry  ] 
Allison,  under  which  she  draws  the  dividends  on  the  stock,  an 
thus  the  contract,  as  in  the  case  before  referred  to,  becomes  1 
all  intents  and  purposes  an  executed  contract ;  nothing  remau 
ing  to  be  done  but  the  formal  act  of  transfer  by  the  executoi 
of  Charles  F.  Allison  and  Joseph  F.  Allison,  and  by  Mrs.  Crai 
protlucing  and  surrendering  to  the  Bank  the  original  certii 
cates  and  receiving  others  in  her  own  name  in  their  stead.  Th 
agreement,  so  made,  executed,  acted  on,  and  unquestioned  unt 
the  commencement  of  this  suit,  and  the  investment  never  con 
plained  of,  for  all  that  appears,  and — judging  by  the  conduct  ( 
the  parties  in  allowing  it  so  long  to  stand  as  it  did — it  ma 
fairly  be  presumed,  was  looked  upon  by  all  parties  as  a  bene! 
cial  rather  than  a  questionable  security.  And  we  may  we 
understand  why  it  was  so  considered,  and  why  so  accepte 
-without  question,  if  the  Bank  was,  or  was  believed  to  be,  in  c 
good  credit  as  the  evidence  shewed  it,  and  was  regularly  paj 
ing  large  dividends,  and  the  market  value  of  the  stock  at  tl 
time  of  the  death  of  Joseph  F.  Allison,  and  at  the  date  of  tl 
agreement  was,  as  stated  in  the  evidence  above  par.  Had  an 
dissatisfaction  been  expressed  at  either  of  those  periods,  an  in 
mediate  sale  would  have  most  satisfactorily  terminated  tb 
matter,  by  producing  a  profit  and  not  a  loss  to  the  estate. 

Here  tiien  we  have  Mrs.  Crane  as  administratrix,  the  equ 
table  and  beneficial  owner  of  the  stock,  holding  the  certificate 
receiving  the  dividends,  and  entitled  to  and  having  the  rigl 
to  insist  on  the  transfer ;  and  the  defendant,  Henry  B.  Alliaoi 
surviving  executor  of  Charles  F.  Allison,  deceased,  and  Mi 
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Botsford  aa  executrix  of  Joseph  F.  Allison,  deceased,  having        ^^"^^ 
Ubid  legal  title  of  the  stock  standing  in  the  names  of  Charles    Botsiord 
F.  Allison  and  Joseph  F.  Allison  in  the  books  of  the  Bank  as 
the  regidtered  owners,  but  with  no  beneficial  right  or  interest 
therein,  but  holding  the  same  subject  only  to  the  right  of  Mrs. 
Ciane;  in  other  words  simply  holding  the  title  for  Mrs.  Crane: 
whereby  is  certainly  established  a  relation  in  the  nature  of 
trustee  and  cestui  que  trust,  a  relationship,  the  rights  and  reme- 
dies pertaining  to  which  are  peculiarly  under  the  cognizance  of 
a  Court  of  Equity.     This  being  so,  I  think  there  cannot  be  a 
doubt  but  that  where  a  trust,  or  quasi  trust  has  been  esta- 
blidied,  and  the  trustee  has  been  made  a  contributory;  he  is  en- 
titled to  go  against  his  cestui  que  tr^ist  for  an  indemnity  to  the 
Wl  extent  of  his  liability  in  respect  of  the  shares,  thus  placing 
the  person  in  whose  name  the  stock  stood  in  the  position  it  was 
intended  he  should,  immediately  on  the  execution  of  the  agree- 
ment, be  placed,  and  in  which  he  would  have  been  had  the  for- 
&ud  transfer  at  the  bank  been  made. 

Without  the  agreement  at  all,  the  executors  of  Charles  F. 
Allison  and  Joseph  F.  Allison,  if  the  stock  belonged  to  the 
estate  of  William  Crane,  had  no  right  or  interest  in  it  what- 
ever, except  as  holding  the  title  to  it  for  the  administratrix  de 
honis  non  cum  testamento  annexo,  who  could  have  compelled 
them,  at  any  time  after  her  a{)pointment,  to  transfer  the  same 
to  h^  as  part  of  the  said  estate,  and  could  have  restrained 
them  from  disposing  of  or  interfering  with  the  stock  or  its 
dividends  and  proceeds,  against  her  will ;  and  it  is  on  this  well 
recognized  principle  in  equity,  on  the  right  of  a  trustee  in 
^vhose  name  shares  are  standing,  to  an  indemnity  from  his 
^Jfisfwi  que  trusty  that  this  Court  is  now  asked  to  enforce  the 
lights  and  liabilities  which  attach  to  the  character  of  the  par- 
ties, as  legal  arid  equitable  owners  respectively.  The  bill  in 
^  oaae  is  simply  to  enforce  this  contract,  so  far  as  the  plain- 
tift'  equitable  rights  imder  it  with  respect  to  this  stock  are 
eoaicemed ;  and  the  defendants  not  having  adopted  the  mode  of 
defence  open  to  them,  if  they  wished  to  test  the  validity  of 
tius  agreement^  by  which  every  matter  in  dispute  might  have 
heen  brought  completely  and  properly  before  the  Court,  and 

the  Court  enabled  to  adjudge  full  relief  to  all  parties,  I  do  not 
23 


Crank. 


186  CASES    IN  THE  SUPREME  COURT, 

^^77        see  how  the  relief  asked  can  be  refused.     As  the  ease  woul< 
BoTSFORD     stand,  under  the  decree,  simply  dismissing  the  plaintifTs  bil 
no  one  matter  in  controversy  is  really  disposed  of,  though  th 
bill  is  dismissed  and  the  plaintiffs  turned  out  of  Court,     The; 
are  neither  decreed  entitled  to  indemnity,  nor  are  they  decreet 
not  entitled  to  indemnity.     The  agreement  is  not  decreed  to  b 
valid,  neither  is  it  decreed  to  be  invalid :  in  fact  it  is  assumes 
to  be  in  full  force  but  relief  is  refused.     Relief  is  refused,  am 
yet  the  agreement  is  not  decreed  null  and  void.     It  is  said  tha 
the  evidence  of  Cogswell  shows — as  discovered  f I'om  the  origins 
books  and  accounts  delivered  under  the  agreement — many  mat 
ters  relating  to  the  estate  of  Crane,  and  the  administration  a 
Charles  F.  Allison  and  Joseph  F.  Allison,  as  presented  by  tin 
witness,  that  seem  to  require  investigation  or  explanation ;  bu 
there  is  no  decision  that  the  defendants  are  entitled  to  have  tin 
administration  of  the  estate,  during  the  period  of  the  execu 
torship  of  Charles  F.  Allison  or  Joseph  F.  Allison  opened ;  noi 
is  it  decided  that  that  cannot  be  done,  as  would  be  the  case  ij 
the  agreement  is  valid  and  binding,  and  its  terms  are  upheld  anc 
acted  on — the  prevention  of  this  having  been  one  of  the  clearl} 
expressed  objects  of  the  agreement.    For  aught  that  is  decided 
the  plaintiffs  may  still  be  entitled  to  indemnity  ;  and  this,  tin 
decision  evidently  indicates ;  but  after  the  dismissal  of  the  bill 
in  this  case,  I  am  at  a  loss  to  see  how  the  plaintiffs  could  obtaii 
it.    Who  is  to  move  next  ?    If   defendants,  having  got  rid  d 
the  present  bill,  and  so  for  the  present  rid  of   the  liability 
choose  to  remain  quiescent,  how  can  the  plaintiffs  move  them  to 
proceed  ?    And  if  the  defendants  do  not  file  a  bill  for  the  ad- 
ministration of  the  estate,  or  for  declaring  the  agreement  void, 
what  sort  of  a  bill  are  the  plaintiffs  to  file,  if  the  present  bill 
will  not  avail  them  ?    They  cannot  be  expected  to  affirm  the 
agi*eement,  and  at  the  same  time,  as  part  of  their  case,  go  into 
the  administration  of  the  Crane  estate.    That  would  be  ignor- 
ing the  very  agreement  they  claim  under.    Then,  if  the  decree 
stands,  how  are  the  plaintiffs  to  get  rid  of  it  ?    It  seems  to  me 
if  the  plaintiffs'  bill  is  now  dismissed,  it  can  only  be  on  the 
ground  that  they  have  not  made  out  a  pHma  fade  case,  or 
that  having  done  so,  the  defendants  have  answered  it  by  shew- 
ing such  facts  as  would  warrant  the  Court  in  decreeing  that 
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tiie  defendants  were  not  liable  to  indemnify.    This  certainly       1^77. 

has  not  been  done,  assuming  the  evidence  given  by  Cogswell  to  Botsford 
have  been  properly  receivable.  It  seems  only  to  have  been  ad-  ^  "• 
jadicated  on  to  the  extent  of  leading  the  learned  Judge's  mind  < 
to  the  conclusion,  that,  as  presented  by  Cogswell,  and  so  far  as 
the  accounts  of  the  estate  were  gone  into,  further  investigation 
and  examination  were  necessary  ;  and  that  therefore,  possibly 
on  farther  investigation,  based  of  course  on  the  invalidity  of 
the  agreement,  but  which  invalidity  could  not  be  affirmed  in 
this  suit,  the  defendants  might  not  be  entitled  to  indemnify ; 
and  because  such  might  be  the  case,  because  the  plaintiffs  did 
not  rebut  Cogswell's  testimony,  and  so  denude  themselves  of 
the  protection  of  the  agreement,  which  it  was  at  the  time  de- 
cided for  the  purposes  of  this  suit,  mast  be  taken  as  in  full 
force,  valid  and  binding  on  all  parties  thereto,  the  plaintiffs' 
bill  should  be  dismissed :  beyond  this  the  decree  does  not  seem 
to  me  to  go. 

What  has  been  said,  or  the  conclusion  arrived  at,  must  not 
for  a  moment  be  supposed  to  militate  against  the  well  estab- 
lished principle,  that  it  is  the  first  duty  of  executors  and  trus- 
tees to  keep  regular,  accurate,  and  full  accounts  for  the  infor- 
mation of  those  interested  in  the  respective  estates ;  nor  of  the 
rights  of  legatees  or  cestuis  que  tinist  to  full  infonnation  as  to 
ftU  matters  connected  with  the  administration  of  the  estate,  or 
trosts,  before  being  required  to  settle  the  same,  and  release 
those  who  have  been  entrusted  with  their  management ;  nor 
•gainst  the  jealousy  with  which  Courts  of  Equity  look  on 
s^ements  and  releases  between  executors  and  legatees,  and 
trustees  and  cestuis  que  trust,  or  guardian  and  ward,  immediately 
on  coming  of  age,  of  the  cestui  que  trust,  legatee  or  ward,  with- 
out proper  accounts  and  full  information  as  to  the  subject  mat- 
ter of  the  trusts ;  nor  do  I  intend  to  interfere  at  all  with  the 
c^nrent  of  English  authorities,  which  clearly  establish  that 
^ere  stock  in  an  unlimited  company,  left  by  a  testator  (and  I 
86e  no  reason  why  stock  with  a  double  liability  should  not  be 
governed  by  the  same  principle,)  comes  to  the  hands  of  execu- 
tors, it  should  be  disposed  of  within  a  year ;  a  fortiori,  that  if 
^^utors  invest  in  stock  of  such  a  description,  the  executors  so 
l^olding  or  investing  will  be  liable  for  all  loss  occasioned  by  the 
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^^'^f  omission  to  sell,  or  by  making  such  investment  I  neithei 
BoTsiosD  affinn  nor  disaffirm  the  applicability  or  non-applicability  of  these 
cases  to  this  country.  My  decision  is  entirely  outside  of  ajxy 
considerations  of  this  kind ;  as,  in  the  view  I  take  of  the  case 
these  principles  have  no  application.  Nor  do  I  in  any  -way  in- 
tend to  adjudicate  on,  or  in  the  slightest  degree  to  interf^^ 
with,  any  rights  or  interests  of  any  nature  whatever  which  in- 
fants, whether  parties  or  not  to  this  suit,  may  have  in  the  estate 
of  William  Crane,  or  against  any  person  or  persons  whom- 
soever. 

The  Decree  will  be  in  the  form  adopted  in  Evans  v.  Wood} 
Declare  that  the  defendant  Eliza  Crane,  as  administratrix,  Ssc 
is  liable  to  pay  to  the  plaintiffs  all  sums  which  have  been  beex 
properly  paid  by  plaintifiE^  in  respect  to  the  call  made  on  the 
shares  since  the  24th  day  of  Juno  1868,  with  interest  at  six  pei 
cent.  Declare  that  the  defendant  Eliza  Crane,  as  such  adminis 
tratrix,  is  liable  to  indemnify  the  plaintiffs  against  all  calls  whict 
may  hereafter  be  made  on  the  said  shares  and  all  interesi 
thereon,  and  against  all  liability  or  loss  which  the  plaintiffi 
have  incurred  since  the  24th  day  of  June,  1868,  or  may  here 
after  incur  in  respect  of  the  said  shares ;  and  against  all  liabil 
ity,  loss,  costs,  damages  and  expenses  which  the  plaintiffs  havi 
incurred,  or  may  hereafter  incur,  by  reason  of  the  estates  ot 
Charles  F.  Allison  and  Jo.st  pli  F.  Allison  being  placed  on  th< 
list  of  contributories  of  the  Westmorland  Bank  in  respect  o: 
said  shares. 

Order  that  the  plaintiffs  do,  in  all  things  relating  to  sate 
shares,  act  as  the  defendants  shall  reasonably  direct,  and  as  i 
the  plaintiffs  were  trustees  for  the  defendants  of  the  sharee 
Tax  the  plaintiffs*  cost  of  suit,  including  any  costs  they  maj 
have  been  put  to  in  respect  of  their  being  settled  on  the  list  o 
contributories  in  respect  of  the  said  shares :  taking  an  accoun 
of  what,  having  regard  to  the  declarations  aforesaid,  is  due  t< 
plaintiffs  for  principal  and  interest  in  respect  of  the  calk 
Order  payment  by  the  defendant,  Eliza  Crane,  administratrix 
to  the  plaintiffs  within  ninety  days  after  service  of  the  Decce 
and  the  Clerk  in  Equity's  certificate  of  what  shall  be  found  do 
to  the  plaintiffs  for  principal  and  interest.    Order  the  defend 
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ant,  Eliza  Gnme,  administratrix,  etc.,  at  her  own  expense  to        ^^7 
give  the  plaintifis  a  good  and  effectual  indemnity  in  respect  of    BomrasD 
said  shares,  and  against  all  future  calls  and  interest  thereon,  and 
&11  liability,  loss,  &c.,  which  the  plaintiflb,  their  heirs,  executors, 
ox-  administrators,  or  which  the  estates  of  Charles  F.  Allison  or 
Toeeph  F.  Allison  may  incur,  sustain,  or  become  liable  to  in  re- 
spect of  the  said  shares;  such  indemnity  to  be  settled  by  a 
tT^sdge  if  the  parties  differ.     The  defendant  Eliza  Crane,  to  pay 
pXaintiff's  costs.     Liberty  to  apply.     The  decree  is  to  be  with- 
ox:*t  prejudice  to  the  defendants*  right  to  file  a  bill  to  impeach 
tbc  transaction  with  respect  to  this  stock,  and  the  agreement  of 
nth  August,  1866,  if  they  shall  be  so  advised. 

Fisher,  J.  concurred. 

Wetmore,  J.  dissented,  adhering  to  his  former  judgment. 

Allen  and  Weldon,  JJ.  being  related  to  the  parties,  took  no 

Appeal  allowed  with  costs. 


THE  QUEEN  v.  WILLIAM  EGRE.  1377 

[crown  case  reserved.]  ApnL 

Adultery, 

^    manied  nuui  may  be  convicted  of  adultery  under  the  Eev.  Stat.,  c.  145. 
thou^^  the  offence  is  committed  with  an  unmarried  women. 

This  case  was  reserved  by  the  Judge  of  the  Gloucester  County 
Court  The  defendant,  a  married  man,  was  convicted  under  the 
Hevised  Statutes,  c.  146,  for  having  committed  adultery  with 

immarried  woman.  The  question  reserved  was,  whether  it 
an  offence  under  the  Statute  unless  lx)th  parties  were 
'laarried. 

Gregory  for  the  defendant.     The  act  complained  of  is  not 

^ultery.    Adultery  is  not  a  crime  at  common  law,  and  it  makes 

^o  difference  what  the  civil  remedy  is.     4  Blk.  Com.  65.    This 

^^eing  a  statutory  crime  the  statute  must  be  construed  strictly, 

^d  the  word  "  adultery  "  must  be  construed  in  its  strictly  legal 

lense.    It  has  a  very  different  meaning  when  used  in  reference 


V, 

Wm.  Eors. 


190  CASES  IN  THE  SUPREME  COURT. 

^^77  to  marriage  and  divorce  proceedings,  from  what  it  has  whe 
Thk  Queen  used  in  reference  to  criminal  proceedings.  It  has  a  commo 
and  a  strictly  legal  meaning.  Here  it  must  be  construed  an 
cording  to  its  strictly  legal  meaning.  By  reference  to  Wei 
ster  8  Dictionary,  the  Imperial  Dictionary,  and  Wharton's  Lai 
Dictionary,  it  will  be  found  that  the  true  test  of  the  legs 
meaning  of  the  word  is,  whether  the  act  could  introduc 
"  spurious  offspring  "  into  a  family  or  not  ?  This  cannot  haj: 
pen  where  a  man  has  sexual  intercourse  with  an  unmarrie 
woman. 

King,  A,  0.,  was  not  called  on. 

Allen,  C.  J.  There  is  no  doubt  that  the  act  which  th 
prisoner  committed  was  adultery — single  adultery,  it  is  true 
but  what  is  there  in  this  Act  to  shew  that  it  was  only  intended 
to  apply  to  the  offence  known  as  dovMe  adultery  ?  The  chap 
ter  of  the  Act  under  which  the  prisoner  was  convicted  is  headet 
"  Offences  against  Public  Morals  and  Decency."  It  is  undoubt 
edly  an  offence  against  public  morals  where  only  one  of  th 
parties  is  married,  though  if  the  act  had  been  committed  with  i 
married  woman  the  offence,  no  doubt,  would  liave  been  aggra 
vated,  and,  in  a  social  view,  might  have  been  greater.  The  Ac 
declares  that  "whoever  shall  commit  adultery  shall  be  guilt; 
of  a  misdemeanor :"  the  prisoner  clearly  did  commit  adulter} 
and  if  we  were  to  hold  that  it  was  not  an  offence  under  the  Ac 
because  both  parties  were  not  married,  I  think  we  would  b 
committing  an  outrage  on  public  decency  and  good  morals, 
am  therefore  of  opinion  that  the  conviction  was  entirely  righl 
and  should  be  affirmed. 

Weldon,  Fisher,  and  Duff,  JJ.,  concurred. 

Wetmore,  J.,  was  absent. 

g  Conviction  afiimied 
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THE  QUEEN  on  the  prosecution  of  the  town  of  port-       ^^77. 

LAND  V.  WILLIAM  McGOWAN.  April 

[crown  case  reserved.] 

Hightoayi — Laying  out  of- — Rights  of  Public  in — Evidence. 

It  18  not  necessary  for  the  Commissioners  of  Highways,  in  layinji;  out  a  street 
under  5  Wm.  4,  c  2,  to  put  np  fences  or  grade  the  road.  It  is  enough  if  a 
maza  can  go  upon  the  ground  with  their  return  and  plan  and  discover  where 
the  «treet  is,  its  course,  length  and  width. 

Tli0  K^etnm  of  the  Commissioners  of  Highways,  properly  made  and  filed,  is  evi- 
dexa.oe  of  the  laying  out  of  the  street. 

The  vtoeet  havinff  been  laid  out  and  recorded,  the  public  acquire  a  right  in  the 
wbole  extent  of  it,  whether  it  is  opened  and  used  or  not,  and  they  cannot,  by 
nox^-user,  release  their  rights  over  it. 

This  was  a  case  reserved  from  the  Circuit  Court  of  Saint 

The  defendant  was  convicted  of  obstructing  a  public  high- 
way. On  the  trial  a  return  of  the  laying  out  of  the  road,  made 
\iy  the  Commissioners  of  Highways  for  the  Parish  of  Portland, 
fflgned  by  them,  and  accompanied  by  a  plan  of  the  street,  was 
produced  from  the  proper  custody  and  put  in  evidence.  The 
reiom  designated  the  marks  and  bounds  of  the  street.  The 
question  reserved  was  whether  the  Iocils  in  quo  was  duly  laid 
out  and  recorded  as  a  public  highway,  according  to  the  provi- 
sions of  the  Act  of  Assembly  5,  Wm.  4,  c.  2. 

Feb.  14.  W.  Jack,  Q.  C,  for  the  defendant.  The  street  has 
never  been  actually  laid  out.  Mr.  Wright,  through  whose  lands 
the  street  ran,  never  assented  to  the  laying  out  of  the 
stieet,  and  he  erected  the  building  in  question  upon  it.  The 
laying  out  of  the  street  is  one  thing,  the  recording  of  it 
another.  There  has  never  been  any  dedication  of  it  to  the 
public  The  King  v.  Oood  /  Rex  v.  Sterling ;'  Rex  v.  Croke ;' 
PooU  V.  Huddnson  ;*  Cole  v.  MaocweU? 

yfddon,  Q.  C,  contra.  It  is  enough  for  the  Commissioners 
to  go  on  the  land  and  run  out  a  certain  course.  The  return  is 
p™ia/aci€  evidence  of  the  laying  out  of  the  road.  In  Rex  v. 
^Ming  the  return  was  so  defective  that  the  road  could  not  be 
pointed  out.  Non-user  cannot  destroy  the  right  of  the  public 
to  the  highway.  Ex  parte  Weade  *  Rex  v.  Bennett  /  Boyington 
^JSdmea  ^  Dawes  v.  Hawkins^ 

7^.MSS.  36.  MIM.  &W.  827.  •  Stev.  Dig.  220. 

;f«t  22.  * 3  AU.  183.  «3  Kerr.  74. 
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^^^^  W.  Ja^k,  Q.  C,  in  reply.     The  public  in  1850  could  not  hav 

The  Qusbn    taken  proceedings  against  Mr.  Wright  for  obstructing  the  roac 

••  The  return  may  be  priTna  facie  evidence  of  the  laying  out  of  th 

road,  but  we  shewed  by  the  Commissioner  that  it  had  not  bee; 

actually  laid  out 

Cur.  adv,  v^uU. 

The  judgment  of  the  Court  was  now  delivered  by 

Allen,  C.  J.  The  only  question  in  this  case  is  as  to  whethe 
the  locibs  in  quo  is  a  public  highway  or  not.  And  with  regar 
to  this,  we  think  that  the  counsel  for  the  defendant  digresse 
from  the  real  point  'when  he  cited  the  cases  of  The  King  v.  Good 
Poole  V.  Hxiskinaon^  and  Cole  v.  MaxivelV  In  those  cases  th 
discussion  related  to  ways  by  prescription,  and  to  ways  b; 
»  dedication  from  the  owner  of  the  soil,  or  from  the  crown.     Ii 

the  present  case  the  question  is,  whether  the  lociis  in  quo  wa 
duly  laid  out  and  recorded  as  a  public  highway,  according  t 
the  provisions  of  the  Act  of  Assembly,  5  Wm.  4,  c.  2. 

The  4th  section  of  that  Act  enacts,  "  that  the  Commissioner 
or  the  major  part  of  them,  in  their  respective  towns  and  parishe 
for  which  they  shall  be  appointed,  are  empowered  to  lay  ou 
such  public  highways  as  they,  or  the  major  part  of  them,  shal 
think  most  convenient,  as  well  for  travellers  as  for  the  inhabi 
tants  of  each  town  or  parish." 

Section  15  enacts  that  the  Commissioners  shall  "from  iim\ 
to  time,  enter  in  writing  all  the  highways  or  roads  laid  out 
altered  or  shut  up,  as  the  case  may  be,  and  sign  the  same,  etc 
and  make  a  return  thereof  into  the  office  of  the  Clerk  of  ih< 
Peace  for  the  County  in  which  such  highways  or  roads  are  situ 
ated,  to  be  by  such  clerk  entered  in  a  book  kept  for  that  par 
pose ;  which  return  shall  distinctly  designate  the  marks,  bound* 
and  lines  by  which  the  highway  or  road  so  laid  out,  etc.,  may  b 
known  and  ascertained ;  and  whatsoever  the  said  Commission 
ers  shall  do,  according  to  the  power  given  them  by  this  Act 
shall  be  valid  and  good  to  all  intentsand  purposeswhatsoever,etc' 

The  return  of  the  laying  out  of  Wright  street,  dated  16tl 
March,  1850,  and  purporting  to  have  been  made  by  the  Com 
missioners  of  Highways  for  the  Parish  (now  the  Town)  of  Port 
land,  and  signed  by  all  the  Commissioners,  and  accompanied  b} 
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et  plan  of  the  street,  wAs  produced  from  the  proper  custody  and        ^^77 
put  in  evidence  on  the  trial.  The  Queea 

The  return  and  plan  designated  the  marks  and  bounds  of 
Wright  street  as  follows :  "  Wright  street,  60  feet  in  ¥iridth. 
The  northern  line  begins  at  the  southern  angle  of  Mr.  Jack's 
lot,  and  runs  thence  North  71**,  East,  (parallel  to  the  City  Road) 
1S50  feet,  or  to  the  Western  line  of  H.  Gilberts  property  ;  and 
thence  along  the  same.  South  SC",  East,  about  148  teet,  to  the 
rofld  leading  to  Gilbert's  mill.  The  southern  side  to  be  parallel 
to  the  above,  and  at  60  feet  distant  therefrom  throughout." 

We  are  of  opinion  that  this  return  sufficiently  designates  the 

*•  marks,  bounds  and  lines"  of  the  street.     It  gives  the  starting 

point  of  one  line  of  the  street,  viz.,  the  southern  angle  of  Mr. 

Jack's  lot,  the  course  from  thence,  the  distance  to  Mr.  Gilbert's 

^west  line,  thence  its  course  and  distance  to  the  mill  road ;  and 

it  describes  the  southern  line  of  the  street  as  being  throughout 

60  feet  distant  from  the  northern  line,  and  parallel  ¥irith  it. 

The  different  points  designated  could,  no  doubt,  be  readily 
discovered  on  the  ground,  and  id  ceHuni  est  quod  certwin  red^i 
potest.    Mr.  Peters,  the  City  Surveyor,  had  no  difficulty  in  dis- 
covering them  last  November,  or  in  showing  that  the  defend- 
ant's house  was  within  the  bounds  of  the  street  as  descril^ed  on 
I         ^6  plan  and  return  ;  and  this  is  all  that  the  law  requires.     It 
[         does  not  require  that  the  Commissioners  shall  put  up  fences,  oi- 
I         ^t  the  road  shall  be  graded.     It  is  enough  if  a  man  can  go 
wpon  the  ground,  with  the  return  and  plan,  and  discover  wlieiv 
^^  road  is,  its  course,  length  and  width. 

The  return  and  plan  l)eing  sufficient  for  this  purpose,  the}- 

^  evidence  of  the  street  having  been  laid  out  as  described  in 

wjeni.    "  The  return  is  not  the  laying  out  the  road,  but  the  evi- 

'fence  of  it ;  by  Parker,  J.,  in  Rex  v.  Sterling^    "  The  i-etrun  is 

"^e  the  memorial  or  record  of  the  doings  of  the  Commissioii- 

^'^*  itnd  is  the  evidence  of  the  manner  in  which  the  road  is  laid 

Out  ;**  }yy  Chipman,  C.  J.,  in  Boy^lngton  v.  HobncK' 

*lie  street  having  been  laid  out  and    recorded,  the  public 

*^Uire  a  right  in  the  whole  extent  of  it,  whether  it  is  opened 

wvd  used  or  not ;   see  Bene  v.  Bennett^  and  Ex  parte  Weade.'^ 

^Tt^d  the  public  cannot,  by  non-user,  release  their  rights  over  it. 
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^^^^        "  It  is  an  established  maxim  that — once  a  highway,  always  a 

The  Quxen  highway — for  the  public  cannot  release  their  rights,  and  there 

McCkiw        ^^  ^^  extinctive,  presumption  or  prescription.     The  only  methods 

of  legally  stopping  a  highway  are,  either  by  the  old  writ  of  ad 

quod    damnum,  or  by  proceedings  under  the    Statute;"  by 

Byles,  J.,  in  Dawes  v.  Hawkins.^ 

Under  our  Statutes  the  Commissionera  have  power  to  close 
old  roads  and  open  new  ones. 

For  these  reasons  we  think  the  conviction  in  this  case 
should  be  affirmed. 

Conviction  ajffii'med. 

1377  THE  QUEEN  v.  LACKEY. 

^prU,  [crown  case  RESERVED'] 

Criminal  procedure — Conviction  of  common  agsaiUt  on  trial /or /elany, 

L.  was  tried  on  an  indictment  under  32  &  33  Vic.  c.  20,  containing  fonr  coanta. 
The  first  chamd  that  he  did  unlawfully,  etc.,  kick,  strike,  wound  and  do 
grievous  bodily  harm  to  W,  with  intent,  etc.,  to  maim;  the  second  charged 
the  assault  as  in  first  with  intent  to  disfigure ;  the  third  charged  the  intent 
to  disable  ;  the  fourth  chaiged  the  intent  to  do  some  grievous  bodily  harm. 
The  prisoner  was  found  guilty  of  a  common  assault 

Held,  that  L.  was  rightly  convicted,  section  51  of  the  Act  32  &  33  Vic  c.  20 
authorizing  such  conviction. 

The  ease  was  re.served  by  the  Chief  Justice  from  the  Saint 
John  Circuit  Court. 

The  prisoner  was  tried  on  an  indictment  under  the  Act  32 
and  33  Vic.  c.  20,  containing  four  counts.  The  first  count  chai^ged 
that  he  did  on  the  20th  December,  1876,  imlawfully  etc.,  kick, 
strike,  wound,  and  do  grievous  bodily  harm  to  one  Mary  Ann 
Wilson,  with  intent,  etc.,  to  maim ;  the  second  charged  the 
assault  with  intent  to  disfigure ;  the  third  the  intent  to  disable  ; 
the  fourth  the  intent  to  do  grievous  bodily  harm. 

The  jury  found  him  guilty  of  a  common  assault 

The  question  reserved  was :  whether  on  an  indictment  for  an 
assault  with  intent  to  do  grievous  bodily  harm  the  prisoner 
could  be  convicted  of  common  assault. 

April  14.  C,  N,  Skinner,  Q.  C,  for  the  piisoner.  'The 
prisoner  was  indicted  for  a  felony  for  assaulting  with  in- 
tent to  do  gi*ievous  bodily  harm  and  found  guilty  of  a  common 
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asnolt    (Allen,  C.  J. :  Is  there  any  diflference  between  a  com-       ^*^^- 
mm  aanult  and  an  aasault  ? )    Yes,  there  is  between  a  common   The  QunN 
UBanlt  and  a  statutable  assault  A  common  assault  is  one  which  ** 

does  noi  lead  to  the  injuries.  The  51st  section  of  the  Dominion  ' 
Act  32  and  83  Vic  is  the  same  as  the  Revised  Statutes,  c.  149, 
under  which  TTie  Qween  v.  Cregan^  was  decided.  Prisoner  can 
only  be  found  guilty  of  the  assault  when  it  leads  up  to  the 
fdony.  The  felony  chai^ged  here  was  the  doing  grievous 
bodily  harm  with  intention  to  do  something  more ;  the  inten- 
tion was  the  felony  and  that  did  not  include  an  assault.  Here 
if  Ae  prisoner  can  be  convicted  of  a  common  assault  he  is 
iiaUe  to  a  greater  penalty  than  if  he  had  been  indicted  for  a 
common  assault. 

D.  L.  Ha/ningUm  for  the  prosecution.   There  is  no  distinction 
between  an  assault  and  a  common  assault.      An  assatilt  being 
^eged  in  the  indictment  and  proved,  that  is  enough. 
Skmntr,  Q.  C,  in  reply. 

Cur.  Adv.  VvM. 
The  judgment  of  the  Court  was  now  delivered  by 
Allen,  C.  J.    The  priscmer  was  tried  before  me  at  the  Saint 
Jdm  Circuit,  on  an  indictment  under  the  statute  32  and  33 
^,  c.  20,  s.  17,  which  enacts  that  "  whosoever  unlawfully  and 
'■^Bdously,  by  any  meMis  whatsoever,  wounds  or  causes  any 
piovous  bodily  harm  to  any  person,  or  shoots  at  Miy  person,  or 
V  drawing  a  trigger,  or  in  any  other  manner  attempts  to  dis- 
^^^ige  any  kind  of  loaded  arms  at  any  person,  with  intent,  in 
^y  of  the  cases  aforesaid,  to  maim,  disfigure  or  disable  any 
P^*8cm,  or  to  do  some*  other  grievous  bodily  harm  to  any  person 
•    *     *     is  guilty  of  felony,  etc." 
The  indictment  contained  four  counts.      The   first    count 
^^Uttged  that  the  prisoner,  on  the  20th  December,  1876,  imlaw- 
*^lly,  fel<Hiiously  and  maliciously  did  kick,  strike,  wound,  and 
do  grievous  bodily  harm  to  Mary  Ann  Wilson,  with  intent  in 
«o  doing,  thereby,  then  and  there,  to  maim  the  said  Mary  Ann 
Wilson.    The  second  count  charged  the  assault,  as  in  the  first 
^2«mt  with  intent  to  disfigure.     The  third  count  charged  the 
w^tent  to  disable ;  and  the  fourth  count  to  do  some  grievous 
^jgfflyhann. 
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^^^^  The  prosecutrix  swore  that  on  the  20th  of  December,  1876, 

The  Queen  she  went  to  the  prisoner's  house  to  complain  that  one  of  his 
^'  children  had  abused  her  child ;  that  the  prisoner  used  abusive 

language  to  her,  struck  her  on  tlie  head  with  his  fist  and  kicked 
her  in  the  side ;  in  consequence  of  which  she  was  confined  to 
bed  for  upwards  of  a  week,  and  was  ill  for  more  than  two 
months.  She  was  confirmed  by  other  testimony,  as  to  the  day 
on  which  she  went  to  the  prisoner  s  house,  and  that  she  ap- 
peared to  be  ill  when  she  returned,  and  took  to  bed  immediately 
afterwards.  The  prisoner  called  witnesses  who  swore  that  it 
was  the  13th  and. not  the  20tli  of  December  that  the  prose^ 
cutrix  came  to  his  house  to  complain  of  his  child,  and  that  on 
that  occasion  he  neither  struck  nor  kicked  her,  nor  committed 
an  assault  upon  her  in  any  >\'ay.  He  proved  an  alibi  on  the 
20th  December. 

I  left  the  following  questions  to  the  jury  : 

Ist.  Did  Mrs.  Wilson  go  to  Lackey  s  hoiLsc  on  the  13th  or  on 
the  20th  of  December  ? 

2nd.  Did  Lackey  strike  vr.xd  kick  Mi-s.  Wilson  on  the  occasion 
when  she  went  to  his  house  to  complain  of  his  child  ? 

3rd.  If  Lackey  did  strike  and  kick  Mrs.  Wilson,  did  he 
thereby  intend  to  disable  her,  or  to  do  her  any  gi-ievous  bodily 
harm ;  or  did  he  kick  her  i-ecklessly,  knowing  that  what  he 
was  doing  might  disable  her,  or  do  her  grievous  bodily  harm, 
and  without  caring  what  the  consequences  of  his  acts  might  be? 
Or  did  he  merely  intend  to  put  her  out  of  his  house,  without 
any  intention  of  injuring  her,  and  not  believing  that  what  he 
did  would,  or  might  injure  her  ? 

I  pointed  out  to  the  jury  what  would  be  evidence  to  make 
out  the  intent  charged  in  the  indictment,  and  directed  them 
that  if  they  were  not  satisfied  that  the  assault  was  committed 
with  the  intent  charged,  they  should  acquit  the  prisoner  of  the 
felony,  and  find  him  guilty  of  the  assault  only.  The  jury 
found  the  prisoner  guilty  of  a  common  assault,  and  gave  the 
following  answers  to  the  questions  submitted  : 

To  the  1st :  that  they  were  doubtful  of  the  date.  To  the 
2nd :  that  the  prisoner  did  strike  and  kick  the  prosecutrix.  To 
the  3rd :  that  the  prisoner  did  not  intend  to  do  the  prosecu- 
trix grievous  bodily  harm. 
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The  question  is  whether  the  prisoner  can  be  convicted  of  aa 
if^SAvli  under  this  indictment  ? 

The  51st  section  of  the  Act  32  and  33' Vic,  c.  29,  eimcts  that 
'  on  the  trial  of  Miy  person  for  any  felony  whatever,  where  the 
•I'ime  charged  includes  an  assault  against  the  person,  although 
^sx  assault  be  not  charged  in  terms,  the  jury  may  acquit  of  the 
felony,  and  find  a  verdict  of  guilty  of  assault  against  the  per- 
son indicted,  if  the  evidence  warrants  such  finding." 

The  crime  charged  in  this  indictment  included  an  assault  in 
terms.  The  jury  have  found,  as  a  fact,  that  the  prisoner  did 
assault  the  prosecutrix,  and  the  evidence  shews  that  the  assault 
must  have  been  committed  on  the  occasion  when  she  went  to 
Us  house  to  complain  of  his  child,  whether  that  was  on  the 
13th  or  20th  of  December,  which  is  entirely  immaterial,  provi- 
ded he  did  assault  her.  There  was  but  one  transaction  proved, 
and  it  was  the  same  transaction  for  which  he  was  indicted  for 
felony.  The  assault  was  an  essential  part  of  the  crime  chai^d 
in  the  indictment,  which  could  have  had  no  existence  without 
iT  The  jury  have  found  that  the  assault  with  which  he  was 
charged  was  committed  by  the  prisoner,  but  they  have  nega- 
tived that  he  did  it  with  the  intent  charged  in  the  indictment. 
We  think  this  was  just  the  case  the  statute  was  intended  to  pro- 
vide for.  The  object  of  it  was  that  when  persons  charged  with 
felony  should  be  acquitted  by  reason  of  insufficient  evidence  to- 
prove  the  intent,  they  might  be  convicted  of  the  assault  only. 
Numerous  cases  have  been  decided  under  the  English  Sta- 
tute, to  some  of  which  only  we  think  it  necessary  to  refer. 
Sigi/na  v.  Ellis^  bears  a  strong  resemblance  to  this  case.  There, 
the  prisoner  was  indicted  for  highway  robbery  accompanied  by 
violence.  The  jury  pronounced  the  following  verdict :  "  We 
^nd  the  prisoner  guilty  of  an  assault,  but  without  any  inten- 
tion to  commit  any  felony."  It  was  held  by  Park  J.,  and  Al- 
deison,  B.,  after  argument  on  a  case  reserved,  that  the  prisoner 
^properly  convicted  of  an  assault  under  the  11th  section  of 
the  Statute,  1  Vic,  c.  85,  from  which  the  51st  section  of  the 
Statute  32  and  36  Vic,  c.  29,  is  substantially  copied.  In  Be- 
3^  V.  Bhxh^  on  an  indictment  for  robbery,  the  evidence 
failed  to  establish  the  felony,  but    it  was    proved  that  the 
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]^J^ prisoner  struck  the  prosecutor  at  the  time  when  the  robbei 

TuE  Queen  -^yas  charged  to  have  been  committed.  The  jury  found  tt 
^'  prisoner  guilty  of  a  common  assault,  stating  that  the  evident 

(lid  not  satisfy  them  that  the  assault  was  with  intent  to  ro 
On  a  case  reserved  the  Judges  held  that  the  conviction  wi 
right ;  that  the  11th  section  of  the  Statute,  1  Vic,  c.  85,  applic 
whenever  the  indictment  charged  an  assault,  and  the  jury  nt 
gativing  the  felony,  find  guilty  of  the  assault :  provided  tlu 
the  finding  be  in  respect  of  that  very  same  act  which  the  CroTi 
sought  to  make  felonious  ;  identity  being  the  question,  and  n< 
the  intention  of  the  prisoner  to  commit  a  felony.  In  the  pre 
ent  case  there  was  but  one  act  charged  and  one  act  provec 
therefore  there  can  be  no  doubt  of  its  identity  with  the  & 
which  the  Crown  sought  to  make  felonious. 

In  Jiegma  v.  Birdy  this  question  is  very  fully  considered,  ac 
all  the  cases  ai-e  referred  to.  Theffe  the  prisoner  was  indicted  f < 
murder,  but  the  jury  negatived  that  the  assaults,  or  any  < 
them,  laid  and  proved  against  the  prisoner,  conduced  to  tl 
death  of  the  deceased  ;  and  it  was  held  that  the  prisoner  coil 
•  not,  upon  the  indictment,  be  convicted  of  an  assault  under  U 

Statute,  1  Vic,  c  58.  The  reason  given  for  that  decision  I 
the  majority  of  the  Judges  was,  that  the  assault  pix)ved  was  t 
independent  assault,  and  therefore  could,  by  no  reasonable  coi 
struction,  be  treated  as  the  assault  included  in*  the  feloi 
charged.  Patteson,  J.  said :  **  If  the  very  act  or  transactic 
which  the  Crown  prosecutes  as  a  felony,  turns  out  by  the  ev 
dence  not  to  be  felonious,  and  so  no  felony  at  all  is  prove 
then,  if  the  assault  is  proved  against  the  prisoner,  he  may  1 
acquitted  of  felony  and  convicted  of  assault." 

The  case  of  Regina  v.  Cvegan^  was  precisely  similar  in  i 
circumstances  to  Bird  s  case.  There,  also,  the  juiy  found  thi 
the  assault  proved  to  have  been  committed  by  the  prisoner  d 
not  conduce  to  the  death — it  was  an  independent  assault :  an 
therefore  could  not  be  included  in  the  felony  charged.  Bi 
here  the  assault  proved  against  the  prisoner  was  not  an  ind 
pendent  assault :  6n  the  contrary  it  was  the  identical  assav 
•chai^d  in  the  indictment  as  having  been  committed  with  a  f 
lonious  intent.  
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The  case  of  Hegiruv  v.  Wilkes^  was  relied  on  by  the  prisoner  s        1877 

counsel.      ITiere   the  prisoner  was    indicted  for    feloniously  Thr  Queen 
assaulting  the  prosecutor,  with  intent  to  rob  him.     The  jury  i*. 

iotind  the  prisoner  guilty  of  the  assault,  but  not  of  the  intent      Lackey, 
U>  rob ;  and  Denman,  J.  held  that  the  prisoner  could  not,  on 
that  indictment  and  finding,  be  convicted  of  a  common  assault, 
being  of  opinion  that  such  finding  amounted,  in  fact,  to  a  ver- 
(Uct  of  not  guilty,  and  that  it  was  not  competent  to  con\dct 
and  sentence  the  prisoner.  The  Statute  under  which  the  prisoner 
was  indicted  in  that  case  was  the  24  and  25  Vic,  c.  90,  s.  42, 
which  enacts  that  '*  whosoever  shall  assault  any  person  with  in- 
tent to  rob,  shall  be  guilty  of  felony."     It  seems  to  us  that  that 
case  was  clearly  within  the  Statute  1  Vic  c  85.     No  case  is  re- 
ferred to  in  the  report,  though  the  learned  Judge  stated  that 
the  result  of  his  examination  of  the  authorities  was  as  he  had     * 
elated;  but  he  admitted  that  it  was  a  case  of  considerable 
nicety. 

The  plain  and  unambiguous  language  of  the  51st  section  of 
^e  Statute  32  and  33  Vic,  c  29,  and  the  well  considered  case 
of  BegiTia  v.  Birdf  fully  warrant  us  in  holding  that  the  prisoner  ^ 

was  properly  convicted  in  this  case.  If  the  51st  section 
does  not  apply  to  such  a  case  as  this,  we  are  unable  to  under- 
stand to  what  cases  it  would  apply.  We  think  there  is  no  dis- 
tinction, on  an  indictment  such  as  this,  between  a  finding  of 
guilty  of  ''  assault"  and  of  ''  common  assault."  They  each  mean 
an  assault  which  is  not  felonious. 
The  conviction  must  be  afiinned. 

Conviction  ajjii^med. 


ALLISON  r.  SMITH.  *^^' 


Aprti 
'^'«?  trial — AchfioidedgineHt  by  inamed  loouian  of  the  execution  of  a 

deed — Chuifer  by  a  co-teiwnt — Einde^ice. 

A  certificate  of  au  acknowledgemeut  by  a  married  woman  stating  that  she 
"  scknowledged  that  she  signed,  sealeil  and  delivered  the  deed  for  the  pur- 
P^^*^  therein  mentioned ;  and  being  examined  separate  and  apart  from  her 
•^ubaod,  said  that  she  did  the  same  of  her  own  free  wiU  and  accord,"  is  not 
wfficaent  to  satisfy  the  requirements  of  the  Act  *27  Geo.  3,  c.  9. 

loc  plaintiff  clumed  nnder  deeds  from  the  heirs  of  P.  S.  ;  the  defendant  under 
a  deed  from  his  mother,  one  of  the  heirs  of  P.  8.     The  defendant  stated  in  his 

» 12  Cox.  C.  C.  240. 
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evidence  th^t  he  ettt  the  hay  on  the  land  in  ditpnte  to  prevent  the  |>Uinti: 
(his  co-tenant)  hitine  the  oenefit  of  it,  and  that  he  at  the  time  denied  tb 
pUintiff  had  any  H|ffat  to  the  land  whatsoever.  Held,  that  this  was  saffidea 
evidence  of  an  ouster,  kisd  that  the  jury  should  have  found  for  the  plmmtifl 
Under  these  circumstances  the  defendant's  counsel  had  no  right,  on  oroM 
examination,  to  ask  the  defendant  the  foUolritig  and  similar  questions 
**  When  you  went  on  the  land  did  you  go  with  anv  obiect  except  to  get  tfa 
benefit  of  your  mother's  right,  whatever  that  was  ?  and  the  answers  to  thei 
questions  should  have  been  rejected. 

This  was  an  action  of  trespass  qtuire  clatisumf regit,  tried  be 
fore  Mr.  Justice  Wetmore  at  the  Westmorland  Circuit  Th 
defendant  pleaded,  (1st.)  the  general  issue  ;  (2d.)  property  in  on. 
Rebecca  Smith,  and  leave  and  license  from  her ;  and  (3d.)  prop 
eity  in  the  defendant.  The  property  in  question — six  acres  c 
marsh  lands — was  situate  in  the  Parish  of  Sackville.  The  land  ha« 
formerly  belonged  te  one  Pickering  Snowdon,  who  died  intea 
tate  in  November,  1830,  leaving  ten  children.  In  1831  eight  o 
his  children  released  their  several  interests  in  the  lot  to  th- 
other  two,  John  and  Valentine  Snowdon.  The  magistrate's  cer 
tifieate  of  the  acknowledgment  of  the  deed  by  Rebecca,  one  o 
the  children,  and  at  the  time  wife  of  Jonathan  Smith,  state< 
that  she  "  acknowledged  that  she  signed,  sealed  and  delivere< 
the  (Jeed  for  the  purposes  therein  mentioned,  and  being  examine< 
separate  from  her  husband  said  that  she  did  the  same  of  he; 
own  free  will  and  accord."  In  1871,  her  husband  being  thei 
dead,  Rebecca  Smith  conveyed  the  lot  to  her  son,  the  defend 
ant  The  plaintiff  claimed  under  a  deed  from  John  and  Valen 
tine  Snowdon  given  in  1858.  On  the  trial  objection  was  mad< 
to  the  suflSciency  of  the  acknowledgment  of  the  execution  o 
the  deed  made  by  Rebecca  Smith  in  1831,  on  the  gix)und  that  i 
did  not  state  that  she  executed  the  same  freely  and  voluntarily 
and  without  any  fear,  threat  or  compulsion  from  her  husband,  & 
required  by  27  Geo.  3,  c.  9,  and  32  Geo.  3,  c.  2 ;  and  it  wa* 
claimed  that  the  defendant  was  tenant  in  common  with  thi 
plaintiff,  and  entitled  to  an  undivided  eleventh  share  in  the  lot 
It  appeared,  however,  from  the  defendant's  own  evidence,  tha 
he  claimed  the  entire  lot,  and  had  cut  and  removed  the  hay  (ii 
1871  and  1872)  to  pi-event  the  plaintiff  from  cutting  it,  and  tha 
he  denied  ^her  right  to  it.  The  defendant's  counsel,  to  weakei 
the  effect  of  this  evidence,  (that  it  might  not  amount  to  aj 
ouster  by  a  tenant  of  his  co-tenant)  on  cross-examination  askec 
the  defendant,  who  had  been  recalled,  "  if  he  had  not  gone  t* 
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t*Iie  land  simply  with  the  objectand  intention  of  getting  the  benefit         ^^77 
r>f  his  mother  8  interest,  whatever  that  was  ?"  and  other  (luestions        ^^^^' 
ot  similar  import.     These  questions  wei-e  pressed  in  by  counsel,       smith. 
jkiid  allowed  by  the  learned  Judge,  although  he  thought  them  im- 
proper, and  the  answers  inadmissible.    Verdict  for  the  defendant. 
April  18,  187G.     Ukknum,  for  plaintiff,  moved  for  a  rulct 
for  a  new  trial  on  the  grounds  of  (1)  veixlict  against  law  and  evi- 
dence ;  (2)  misdirection  ;  (3)  improper  reception  of  evidence.  The 
fitcknowledgment  contains  all  that  the  Act  requires.     If  she  does 
it  of  her  own  "  free  will  and  accord"  it  Is  ecjuivalent  to  doing  it 
freely  and  voluntarily  without  any  fear,  threat  or  compulsion. 
As  to  the  oiLster,  there  Is  clear  evidence  of  it,  and  for  this  the 
plaintifT  is  entitled  to  maintain  this  action,  even  if  the  defendant 
is  tenant  in  common :  Brown  v.  Moore  ;*  Doe  dern    Winnx  v. 
Uofi^n}    Tlie  ex^dence  of  the  defendant  in  answer  to  his  eoun- 

^\  on  cross-examination  was  clearly  inadmissible. 

Rale  nwi 

Feb.  21,  1877.  D.  L.  Hanlnyton  shewed  cause.  The  ac- 
knowledgment of  Mrs.  Smith  is  bad.  It  shouUl  follow  the  words 
of  the  Act :  Doe  dern-  Catlierlne  v.  TarnhulV  As  to  the  second 
point,  the  taking  of  the  grass  was  not  an  ouster :  2  Cmise's 
Digest  47C,  481.  In  Brmvn  v.  Moare,  cited  })y  the  plaintiffs 
counsel,  there  was  an  actual  ouster*.  If  a  man  goes  on  lan<l. 
dainiing  by  mistake  more  than  he  is  entitled  to,  that  is  not  an 
ouster.  To  make  an  ouster  there  nmst  be  an  act  on  the  land 
Mid  a  claim  to  the  entire  property.  The  (|uestion  is  in  all  cases 
one  for  the  jurj"^ :  2  Wash.  Real  Prop.,  490,  s.  2:1  The  (juestions 
objected  to  as  being  improperly  allowed  were  allowed  in  the 
'liscretion  of  the  Judge. 

E.  L  Wetniore  in  support  of  the  rule.  All  parties  here  claim 
under  Kckering  Snowdon.  The  only  objection  to  the  acknow- 
'*5<lgment  is  that  the  justice  certifies  that  Mrs.  Smith  acknow- 
Wged  she  executed  the  deed  of  her  own  free  will  and  acconl. 
I  submit  that  the  Statute  (27  Geo.  ;^,  c.  0,)  is  directory,  not  im- 
I^>^ve,'and  if  the  party  makes  a  declamtion  equivalent  to 
^<5  oneixiquired  by  the  Act  it  is  sufficient.  If  she  executetl  the 
deed  of  her  own  free  will  and  accord,  then  there  could  iKi  no 
'lufess  or  threat  of  her  husband.     All  that  the  Act  requires  is 

*2Pugt.  42.  «3\J.  &W.  a33.  "^  3  Pugg.  74.      ' 
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embittced  and  included  in  the  words  of  "  her  own  f  i-ee  will  \ 
accord."  This  case  cannot  be  distinguished  from  Oddity 
Waterhoivse}  (Fisher,  J.  The  words  used  are  equivalent 
"  freely  and  voluntarily,"  but  are  they  equivalent  to  a  dedi 
tion  that  she  executed  the  deed  "  without  fear,  threat  or  a 
pulsion  from  her  husband  ?")  The  latter  words  add  nothing 
the  meaning  of  the  section.  The  case  of  Doe  dem  CatlveriifiA 
TicimbtUl  is  entirely  diflferent. 

Then  as  to  the  ouster,  there  is  clear  evidence  of  that  1 
defendant  declared  under  oath  that  he  took  possession  for 
purpose  of  excluding  his  co-tenant.  The  Judge  should  hi 
directed  the  jury  that  the  defendant  had  sworn  his  intent 
was  to  oust  the  plaintiff.  He  cut  the  hay  before  it  was  fil 
cut  and  hauled  it  on  the  land  of  a  third  person  to  prevent 
plaintiff  from  getting  the  benefit  of  the  land.  As  to  the  qu 
tions  put  by  defendant's  counsel  on  the  cross-examination 
the  defendcmt,  I  admit,  as  a  general  rule,  that  leading  questi 
may  be  asked  on  cross-examination,  and  that  the  disallowing 
them  is  in  the  discretion  of  the  Judge.  In  this  case,  howe^ 
the  learned  Judge  expressed  a  sti'ong  disapproval  of  the  e 
dence  and  it  was  put  in  at  the  defendant's  risk. 

Cur,  adv.  vidi 

The  judgment  of  the  Court  was  now  delivered  by 

Allen,  C.  J.  This  was  an  action  of  trespass  for  breaki 
and  entering  a  lot  of  marsh  land  in  the  Parish  of  Sackvi 
containing  six  acres,  and  cutting  and  carrying  away  the  gr 
therefrom.    The  taking  the  grass  was  not  denied. 

The  land  had  formerly  belonged  to  one  Pickering  Snowd 
who  died  intestate,  in  November,  1830,  leaving  ten  childr 
Shortly  after  his  death  eight  of  the  heirs  executed  a  deed 
release  or  quit  claim  of  their  respective  interests  in  the^prop 
ty  to  the  other  two  heirs,  John  and  Valentine  Snowdon. 
the  time  of  the  execution  of  this  deed,  Rebecca,  one  of  1 
daughters  of  Pickering  Snowdon,  was  married  to  Jonatli 
Smith,  and  whether  she  thereby  conveyed  away  her  right 
the  property  or  not,  depends  upon  the  terms  of  the  certifier 
of  her  acknowledgment  of  the  deed.  This  certificate  stat 
that  on  the  26th  January,  1881,  Rebecca  Smith  personally  i 

^  3  Pugi.  313. 
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peared  before  a  Justice  of  the  Peace  for  the  Ck)unty,  and  "  ac- 
bowledged  that  she  signed,  sealed  and  delivered  the  deed  for 
the  purposes  therein  mentioned ;  and  being  examined  separate 
and  apart  from  her  husband,  said  that  she  did  the  same  of  her 
own  free  will  and  accord." 

The  plaintiff  claimed  under  a  deed,  from  John  and  Valentine 
Snowdon,  given  in  1858 ;  and  the  defendant  claimed  under  a 
deed  irom  Rebecca  Smith,  his  mother,  given  in  1871,  her  hus- 
band being  then  dead.  If  the  deed  of  1831  was  duly  executetl 
by  Bebecca  Smith,  she  had  no  title  to  convey  to  the  defendant, 
and  the  plaintiff  has  the  right  to  the  whole  lot  under  the  deed 
&t)m  John  and  Valentine  Snowdon  ;  but  if  the  first  deed  was 
not  duly  acknowledged  by  Rebecca  Smith,  her  right  as  one  of 
tihc  heirs  of  her  father  continued  until  she  conveyed  to  the  de- 
fendant, and  he  thereby  became  a  tenant  in  common  with  the 
plaintiff  of  an  undivided  eleventh  share  in  the  lot. 

The  first  question  then  is,  whether  the  deed  of   1831  was 
•"^nfficiently  acknowledged  by  Rebecca  Smith.     This  depends 
iipon  the  construction  to  be  given  to  the  Act,  27  Geo.  3,  c.  9, 
^hich  enacts  that  "  no  deed  of  bargain  and  sale,  or  other  con- 
veyance of  any  land,  etc.,  in  which  any  feme  covert  is,  or  may 
le  entitled  to  a  right  of  dower,  shall  be  valid  and  sufiicient  to 
Ur  such  right,  or  the  recovery  thei-eof ,  after  the  decease  of  her 
husband,  unless  such  feme  covert  shall  sign,  seal  and  deliver 
such  deed,  and  shall  also  appear  before  some  one   of    His 
Majesty's  Council,  etc.,  and  being  examined  separate  and  apart 
from  her  said  husband,  shall  declare  that  she  executed  the  same 
freely  and  voluntarily,  without  any  threat,  fear,  or  compulsion 
from  him,  which  acknowledgment  and  declaration  shall  be  en- 
tered on  such  deed  and  registered  with  the  same."     This  wa.s 
extended  by  the  Act,  32  Geo.  3,  c.  2,  to  conveyances  made  by 
named  women  of  land  held  in  their  own  right.     The  second 
action  of  the  latter  Act  declares,  that  the  acknowledgments  of 
^  deeds  and  conveyances  made  by  any  such  feme  caveH  of 
*^y  estate  of  freehold  which  she  may  hold  in  her  own  right, 
"shall  and  maybe  had  and  taken  and  ceitified  in  the  same 
"^nner,  and  before  the  same  persons,  i^espectively,  as  any  such 
f^^  covert  can  or  may  acknowledge  any  deed  of  bargain  and 

^e,  etc.,  for  barring  her  right  of  dower  \mder  the  said  recite<l 

Act" 
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We  admit  tliat  the  words,  "of  her  own  will  and  accord, 
would  express,  in  effect,  that  Mrs.  Smith  executed  the  deed  witli 
out  any  threat,  fear,  or  compulsion  from  her  husband  ;  and  a 
would  the  words  "  freely  and  voluntarily,"  whicli  the  Act  ii.ses 
for  she  could  not  truthfully  delcaro  that  she  executed  the  doe 
freely  and  voluntarily,  if  she  did  it  through  fear  of  or  compu] 
sion  from  her  husband.  But  as  the  Legislature  has  re<iiiire 
that  a  mamed  woman,  executing  a  deed,  should,  in  oixler  t 
l)ar  her  right,  declare,  not  merely  that  she  executed  it  fi-eely  an 
voluntarily,  but  also,  without  any  threat,  etc.,  fi-om  her  huf 
band,  we  think  we  have  no  rigl>t  to  dispense  with  w^hat  th 
Legislature  seems  to  have  considered  an  essential  pait  of  he 
declamtion.  She  is  i-equired  to  make  l)oth  an  affirmative  decla 
ration  that  she  executes  the  deed  freely  and  voluntarily  ;  an 
also  to  negative  that  her  husband  used  any  threat  or  conipul 
sion  to  induce  her  to  execute  it.  The  case  of  Goldlmj  v.  Watei 
hoiise^  is  (juite  distinguishable  from  this  ;  for  there  the  affidavi 
omitted  nothingwhich  the  Act  rec^uircd  to  be  stated,  and,  sul 
stantially,  eveiything  was  stated  which  the  Act  reipiired,  thoug 
the  exact  word  of  the  Act,  *'  apprehensiv(^"  was  not  used.  W 
are  therefore  of  opinion  that  th?  acknowledgment  was  not  sufli 
cient  to  bar  Mrs.  Smith's  rig^t. 

The  next  question  is,  whetli  t*  the  acts  an<l  conduct  of  the  dt 
fendant  (he  being  a  tenant  in  common  of  the  property)  amomi 
to  an  ouster  of  the  plaintiff.  It  was  contended  on  the  part  c 
the  defendant  that  they  did  not;  that  a  mere  intention  to  ex 
elude  the  co-tenant  from  the  property  was  not  enough ;  tha 
there  must  be  some  act  done,  some  actual  or  constructive  fore 
used  to  keep  the  co-tenant  out  of  the  property.  It  is  not  dig 
putcd  that  the  mere  fact  of  one  tenant  in  common  taking  th 
whole  of  the  profits  of  the  land  does  not  dive>*t  the  possessio 
of  his  co-tenant,  because  the  possession  and  seisin  of  one  is  th 
possession  and  seisin  of  the  other.  A  bare  reception  of  profit 
is  not  enough,  there  must  be  a  disseisin}:  RendiyufH  Cttsc 
But  it  is  said  in  Cmise's  Digest,  Tit.  XX.,  Tenancy  in  Com 
nivn,^.  14:  "If  one  tenant  in  common  should  drive  off  th 
cattle  of  his  companion  from  the  land,  or  prevent  him  from  entei 
ing  upon  and  occupying  the  land,  this  would  divest  the  posses 
»  3  Pugs.  313.  ^  *S»lk.  392, 
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sion  so  aus  to  entitle  the  companion  to  bring  an  ejectment."  For 
this  is  cited  Coke  upon  Littleton.  If  it  is  necessary  to  consti- 
tute an  oiLster,  that  one  tenant  in  common  should  actually  ex- 
clude his  co-tenant  from  entering  on  the  land,  there  ha.s  been  no 
ouster  in  this  case,  for  the  plaintiff  was  never,  in  fact,  prevented 
from  entering,  though  she  was  pi-evented  from  having  any  lx?ne- 
ficial  occupation  of  the  land  by  the  act  of  the  defendant,  in  cut- 
ting and  caiTying  away  the  whole  of  the  giuss,  and  doing  so 
with  the  expressed  intention  of  preventing  the  plaintiff*  from 
rcctnving  any  poHion  of  it,  denying  that  she  had  any  right  Uj 
the  land,  and  claiming  the  whole  of  it  as  his  own. 

In  D()f,  V.  Proaner^  Lord  Mansfield  said  :     "  Some  ambiguity 

seems  to  have  arisen  from  the  tenn  actuul  o(ju<kr,  as  if  it  meant 

some  act  accompanied  with   real  force,  and  as  if  a  turning  out 

hy  the  shoulders  were  necessary.     But  that  is  not  so.     A  man 

flMiycome  in  by  rightful  jxxssession  and  yet  hold  over  atlvei-sely 

^thout  a  title.     If  he  does,  such  holding  over,  under  circiun- 

'^tances,  will  Ix^  equivalent  to  an  actual  ouster.     ♦     ♦     ♦     ♦ 

•^  in  the  case  of  tenants  in  common,  the  passession  of  one  tenant 

^  common  eo  mmiiiie,  as  tenant  in  common,  can  never  bar  his 

companion,  because  such  possession  is  not  adverse  to  the  right 

^f  his  companion  but  in  support  of  their  common  title ;  and  by 

pa}ing  him  his  share  he  acknowledges  him  to  Vkj  co-tenant. 

**^or,  indeed,  is   a   i-efusal    to   pay  of  itself  sufficient,  without 

"buying  his  title ;  but  if,  upon  the  demand  l)y  the  co-tenant  of 

Ws  moiety,  the  other  refuses,  to  ^y,deni/hi{j  his  fltU\  sayhit/ 

l^^dxdvis  tlie  whoU,  and  will  not  pay,  and  continues  in  ix).ssession, 

••^uch  possession  is  advei-se  and  ouster  enough." 

In  Doe  v.  BinF  it  was  held  that  a  demand  of  ix)s8ession  by 
one  tenant  in  common,  and  a  refusal  by  the  other,  stating  that 
"C  claimed  the  whole  propeity,  was  evidence  of  an  actual  ouster 
of  his  companion,  because  it  went  beyond  the  mere  act  of  re- 
^vbg  the  whole  rent — which  was  equivocal. 

Mr.  Greenleaf  in  the  note  to  Cruise's  Dig.,  Title  xx.,  Tenavcfj 
'*i  Cmiimon,  s.  14,  says :  "  It  is  well  settled  that  one  tenant  in 
^inmomnay  disseize  another.  But  acts  of  ownership  are  not, 
^  tenancies  in  connnon,  nece.ssarily  acts  of  <lisseisin.  It  depen<ls 
^^n  the  intent  with  which  they  are  done,  and  their  notoriety. 
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The  law  will  not  presume,  without  evidence,  that  any  man  in- 
tends to  do  an  unlawful  act ;  but  will  presume  that  every  man 
having  a  right  of  entry  and  possession,  entei-s  or  occupies  accord- 
ing to  his  title  ;  and  of  course  it  presumes  that  those  acts,  which, 
if  done  by  a  stranger,  would  per  se  1x5  a  disseisin,  are,  when 
done  by  a  tenant  in  common,  susceptible  of  explanation,  con- 
sistent w4th  his  legal  title.  The  question,  therefore,  of  ouster 
of  one  tenant  in  common  by  another,  is  a  question  of  ivtcvti(yit 
to  Ixj  found  by  the  jury  fix)m  the  overt  acts  proved  in  the  case. 
The  acts  themselves  must  be  such  as,  if  done"  by  a  stningcr, 
would  1x5  acts  of  disseisin ;  and  must  be  shewn  to  have  been 
done  adversely  to  the  right  of  the  co-tenant,  and  with  intent 
to  oust  him  and  to  assert  the  actual  and  exclusive  ownership 
of  the  entirety."  And  in  Doe  v.  Bai^us^  Parker,  J.  speaking  of 
disseisin,  said :  "  We  must  look  to  the  chai-acter  and  intent  of 
the  possession,  and  observe  the  circumstances  under  which  it 
lias  been  taken  and  held,  and  the  declarations  of  the  paity  in 
possession,  in  order  to  ascertain  the  intention." 

In  the  present  case  we  are  not  left  to  presumption  or  infer- 
i*nce  as  to  the  defendant's  intention  in  entering  on  the  land  and 
cutting  the  grass  ;  for  we  have  his  own  words,  spoken  as  a  wit- 
ness in  the  cause.  He  said  that  when  Henry  Allison  (who  was 
acting  for  the  plaintiff)  forbade  him  from  cutting  the  grass,  he 
told  Allison  that  he  would  cut  it ;  that  he  had  a  deed  from  his 
mother,  and  claimed  the  marsh  under  that  deed.  On  crass-ex- 
amination he  said :  "  I  claim  the  whole  six  acres.  1  deny  Mrs. 
Allison  (the  plaintiff)  having  any  right  there.  In  going  on  the 
land,  in  1871,  I  took  the  possession  for  myself  and  to  keep  her 
out  of  possession,  and  to  prevent  her  getting  any  share  of  the 
mai'sh,  or  the  grass,  oi*  the  profits  of  the  land.  I  meant  to  take 
sole  and  exclusive  possession  of  the  land  for  myself  under  my 
deed.  I  told  Allison  the  land  was  mine,  and  I  intended  to  keep 
it.  I  believe  I  forbade  hiui  interfering  with  the  land  at  one 
time."  It  is  tine  that  afterwards,  when  he  was  called  as  a  wit- 
ness by  the  plaintiff',  he  endeavored,  in  answer  to  a  number  oi 
very  objectionable  leading  questions,  put  by  his  own  counsel  on 
cross-examination,  to  (qualify  the  statements  he  had  made,  bj 
saying  that  when  he  entered  on  the  land,  he  had  no  object  ex- 
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<^*^pt  to  get  the  benefit  for  his  mother's  right,  whatever  that  was; 
arTid  that  he  thought  he  had  a  right,  under  the  deed  from  his 
mother,  to  do  what  he  did. 

So  far  as  regards  the  question  of  ouster  it  is,  in  our  opinion, 
iniinaterial  what  he  may  have  thought  he  had  a  right  to  do  im- 
^l^r  the  deed.     The  question  is  what  did  he  intend  to  do  and 
*hat  did  he  do  in  reference  to  the  produce  and  profit  of  the 
fj.       With    such    evidence    as    was    given    in    tlie    case, 
^^ould    any    jury   presume    that    the  defendant's    entr^'    and 
^^>ccupation  of  the  land,  claiming   it  as   his   own,   taking  the 
F^'^fits  of  the  whole  of    it,  and    denying    that    the   plaintift* 
^acl    any    right  whatever,    was    consistent    with     his    legal 
^itle  derived  from  his  mother,  namely,  an  undivi<led  eleventh 
*>liare  in  the  land.     His  acts  of  cutting  and  taking  away  the 
'^f'hole  of  the  grass  were  admittedly  done,  not  as  a  co-tenant  with 
^te  plaintiff,  but  as  the  sole  and  absolute  owner,  and  entirely 
^Jvei-sely  to  the  right  of  the  plaintiff,  and  with  the  express  in- 
t«*ntion  of  excluding  her  from  receiving  any  portion  of  the  profits 
*>f    Uie  land,  and  claiming  the  absolute  owTiership  in  the  whole 
•">f  it  hiuLself .    As  said  by  Lord  Mansfield,  that  is  "  ouster  enough." 
t'or  though  he  may  not  have  prevented  the  plaintiff  from  enter- 
ing  on  the  land,  he,  in  fact,  prevented  her  from  occupying  it  in 
the  manner  in  which  marsh  land  is  principally  valuable,  that  is, 
^ >y  taking  the  grass  which  it  pixxluced.     His  acts  and  declara- 
tions Hhewed  that  his  intention  in  entering  on  the  land  was  not 
ineTBly  to  take  the  profits  of  it,  but  to  l)ecome  seized  of  the  en- 
tire freehold,  and  consequently  to  disseize  the   plaintiff".     In 
^.Vuises  Dig.,  Title  L,  s.  29,  it  is  said  :  "  A  disseisin  is  when  one 
enters,  intending  to  usurp  the  possession,  and  to  oast  another  of 
the  freehold.     Therefore,  qiutrendiiin  est  a  judia'.  qivo  animo 
^e  entered.     To  make  an  entry  a  disseisin  there  must  be  an 
«u»ter  of  the  freehold,  either,  first,  by  taking  the  profits,  or^ 
^eondly,  by  claiming  the  inheritance."     And  in  Bac.  Abr.  Dw- 
^'wtu,  (A)  it  is  said :  "  A  man  has  a  mill,  and  A  tui-ns  the  water 
"^t  used  to  «erve  the  mill,  so  that  it  cannot  grind  ;  this  is  a 
<»i«eiain  of  the  mill,  for  which  an  assize  lies  against  A  ;  for  to 
'leprive  a  man  of  the  means  he  has  of  obtaining  the  profits  of 
**»  freehold  is,  in  effect,  to  deprive  him  of  his  freehold."     »So  in 
^  P^^nt  case  :  to  deprive  the  plaintiff  of  the  profits  of  hei- 
neehold^  was,  in  effect,  to  deprive  her  of  her  freehold. 
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We  ai-e  therefoi'c  of  opinion  that  there  was  abundant  eviden 
of  ouster  to  leave  to  the  juiy,  and  that  they  should  have  foui 
a  venlict  for  the  plaintiff. 

As  to  the  improper  admission  of  evidence,  we  think  the  que 
tions  asked  the  defendant,  when  he  was  i-ecalled,  and  his  aaswe 
wenj  improperly  admitt^ul.  Tliese  questions  and  answei's  we 
as  follows  :  1st.  "  When  you  went  on  the  laml  di<l  you  go  wi 
any  object  except  to  yet  the  Ix-nefit  of  your  mother  s  rigl 
whatever  that  was  r  Answer.  "  No."  2d.  "  Did  you  desire 
take  any  more  than  what  was  your  mother's  right  to  give 
Answer.  "  I  di<l  not  want  anything  else  Imt  my  mother  s  right 
M.  "  Was  Avhat  you  did  then  what  you  thought  you  had  a  rig 
to  do  under  your  mother's  deed  T  Answer.  "  I  thought  I  w 
doing  right  under  my  mother's  deed."  This  evidence  w 
preased  in  contrarj'  to  the  opinion  of  the  learned  Judge.  Sor 
of  it,  at  all  events,  is  most  objectional)le.  If  counsel  will  pre 
in  such  evidence,  their  clients  must  tak(»  the  consequc^nci^s. 

liiflf,  (ihKofttff'  for  ft  neii'trittl. 


ROBIN  KT  AL  V.  TAYLOR. 

AtUichnt^nt — I)  Ail  if  In    iiuthinti  npjyf.ication  to  Sff  ntiiilf — Siijfiri^nry 

Affitiavif. 

Jfthff   (by  Allen,   C.   J.,  Weldon,  FmiiEii,   an<l  Diff,  J.T.   Wktmore, 
iiuuiputientf)  that  an  application  to  set  aside  an  attachment  issued  under 
Vic,  c.  7,  must  be  niade  before  ap|>earance. 

Ry  Wktmokf^  J.  An  affidavit  for  an  attachment  made  by  an  agent  is  in  tl 
respect  good  if  it  describes  the  deponent  as  "agent'*  without  alleging  that 
is  agent.  The  agent  may  state  liis  own  '*  apprehension  that  umess  attM 
mentis  issued  tne  plaintiff  will  lose  his  demand."  The  statement  that 
agreement  was  made  whereby  an  attachment  sliould  issue  in  respect  of  bd 
**  cause  of  action"  is  not  sufficient  where  the  affidavit  alleges  several  can 
of  action. 

This  was  an  application  to  set  aside  an  attachment  for  t 
insufficiency  of  the  affidavit  on  which  it  w^as  issueil.  Tlie  all 
gations  contained  in  the  affidavit,  the  sufficiency  of  which  w 
not  considered  by  the  majority  of  the  Court,  are  fully  stated 
the  judgment  of  Mi*.  Jastice  Wetmore.  The  writs  of  suinmo 
and  of  attachment  were  issued  September  21st,  1870.  The  d 
fendant  appeared  on  October  7th  foUoAving. 

Feb.  8th.  BUiir  moved  to  set  aside  the  attachment  on  t 
grounds  discussed  in  the  judgment  of  Mr.  Justice  Wetmore, 
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Iknlt'tmiy,  contra.     The  application  sliouUl  have  been  made        ^®<^7- 

^^'foro  appearance.      The   defendant   has   waived   the    defect       Robin 

'n  di«  affidavit  by  appearance.     Tlie  (52nd  section  of  the  Act,      ^  ^' 

'•1  Vic,  c.  7,  requii-es  an  application  to  wt  aside  an  attachment 

rto  be  nuuie  l»ef ore  appearance. 
&o\r  in  reply.    The  same  rule  that  applies  to  proceedings  in 
the  suit  ought  not  to  apply  to  proceedings  on  attachment,  which 
I        ins  tf»llateral  to  the  suit.     The  whole  proceedings  here  are  a 
[        nullity  there  not  being  a  sufficient  affidavit  to  sustain  the  writ 
of  attachment. 

(\ir.  adv.  vidt. 

The  judgment  of  the  majority  of  the  Court  (Allen,  C.  J. 
Weldon,  Fisher  and  Duft',  J  J.)  was  now  deliveied  hy 

Allex,  C.  J.  The  defendant  having  appeared  in  tins  cause, 
We  think  that  he  is  too  late  in  moving  to  set  aside  the  attach- 
HHjnt  for  any  in-egularity  in  it,  or  in  the  affidavit  upon  which 
it  is  founded.  The  attachment  was  issued  cimtemporaneously 
witli  tht*  summons ;  and  in  such  a  case  the  Sth  section  of  the 
Act.  37  Vic,  c.  7,  reijuires  that  a  copy  of  it,  together  with  a 
<^y  of  the  affidavit  upon  which  it  was  issued  should  l)e  sensed 
^th  the  summons. 

The  defendant  therefoiv  had  notice  of  the  allege* I  defects  in 

tht  affidavit,  immediately  upon  Injing  served,  an<r  he  coidd  have 

applie<l  to  the  Court  or  Judge  at  once  to  set  the  attachment 

Mde.   We  think  that  he  ought  to  have  done  so.     Indeed  we 

cannot  understand  why  the  plaintiff  should  l)e  required  to  serve 

a  copy  of  the  affidavit  with  the  attachment  and  summons,  un- 

letis  it  is  to  afford  the  defendant  the  oppoi-tiuiity  of  applying 

to  set  it  aside  if  there  is  any  inegularity. 

The  application  for  that  pui-pose,  if  made  to  a  Judge  at 
chauibcTK,  would  clearly,  by  the  express  enactment  of  the  <)2nd 
Miction,  have  to  be  ma^le  Ixifore  appearance.  And  we  know  of 
no  reason  for  limiting  the  time  for  making  an  application  to  a 
Jadge,  which  would  not  apply  with  equal  force  to  a  motion  Ik- 
fbre  the  Court  By  the  practia%  any  pt^rson  seeking  to  set 
aside  a  process  or  proceeding  for  iiTegidarity,  whether  by  appli- 
cation to  the  Court  or  a  Judge,  "  mast  Ripply  promptly,  after  he 
knows  of  the  proceeding  in  which   the  irn»gularitv  exists  ;"  bv 
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Patteson,  J.,  in  Endalle  v.  DavU}  He  must  not  lie  by  and  per 
uiit  the  opposite  painty  to  take  further  proceedings  and  to  incui 
cost  and  expense,  which,  if  he  was  made  aw^are  of  the  irregu 
larity  he  might  think  inexpedient  to  incur,  and  then  ask  the  in 
terposition  of  the  Couit  to  render  these  proceedings  nugatory 
or  valueless.  Thus,  it  is  too  late  to  object  to  an  irregularity  ii 
the  wj-it,  or  affidavit  to  hold  to  bail,  after  appearance,  or  specia 
bail  put  in,  or  even  after  the  time  for  putting  in  specal  bai 
has  elapsed,  1  Arch.  Prac,  (12th  ed.)  790,  797.  Tacher  v.  Qole 
gdt^*  Dalton  v.  BnniP>^^  Rpeven  v.  Hiuiker!' 

By  the  87th  Vic,  c.  7,  the  attachment  of  the  defendant'; 
goods  is  substituted  for  the  arrest  of  his  Ixxly,  as  a  security  foi 
the 'Jiatisf action  of  the  plaintilTs  judgment,  in  case  he  shouh 
recover.  Why  should  not  the  authorities  on  the  subject  o: 
arrest  apply  to  the  case  of  an  attachment  I  The  facilities  foi 
making  a  prompt  application  to  the  Court  are  much  greater  ir 
the  latter  case  than  in  the  former.  At  the  same  time  that  the 
defendant  is  sei-v'ed  with  a  copy  of  the  summons,  he  also  re 
ceives  a  copy  of  the  attachment  and  affida\nt,  and  he  is  tha* 
put  in  po.ssession  of  all  the  facts  necessary  to  enable  him  U 
apply  ;  whilst  in  the  former  case  he  knows  nothing  of  the  con- 
tents of  the  affidavit  to  hold  to  bail,  and  cannot  discover  then 
until  the  affidavit  is  filed,  unless  he  apply  to  the  Court  oi 
judge  to  compel  the  plaintiff'  to  furnish  him  with  a  copy  of  it 
or  to  allow  him  to  inspect  it. 

It  Is  said  that  the  attachment  is  a  collateral  proceeding  ;  and 
that  after  the  defendant  gives  the  V)ond,  under  the  26th  section 
of  the  Act,  and  obtains  the  release  of  his  goods,  no  further  step 
is  taken  upon  it  till  after  judgment.  That  is  true,  but  what 
then  ?  Can  the  defendant  therefore  lie  by  and  allow  tht 
plaintiff  to  proceed  on  the  faith  of  his  having  the  security  of 
his  debtor  s  goods  or  of  the  bond,  until  judgment  is  about  to  be 
signed,  and  then  apply  to  the  Court  to  deprive  him  of  that  se- 
curity, without  which,  possibly,  he  might  have  thought  it  useless 
to  prosecute  his  action  at  all  ?  Such  a  proposition  is  utterly  op- 
posed to  the  principles  upon  which  the  Court  gives  relief  in 
such  cases. 
Whether  or  not,  therefore,  the  G2nd  section  was  intended  tc 

^  0  DowL  465.     '  I  Dowl.  574,  2  Cr.  &  J.  489.     » 1  M.  &  S.  280.     *  2  Cr.  A  J.  44. 
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.  cover  an  application  to  the  Court  as  well  as  to  a  Judge,  is  not  a 
martiter  of  much  importance.  Thei-e  is  certainly  nothing  in  the 
Act;  which  obliges  us  to  depart,  on  applications  of  this  nature, 
froxn  the  practice  established  upon  motions  of  a  similar  charac- 
ter. And  according  to  the  practice  in  analogous  cases,  we 
tbink  that  a  party  who  seeks  to  set  aside  an  attachment  for  an 
in-»egularity,  either  in  it  or  in  the  affidavit  upon  which  it  is 
isa^icd,  must  make  his  application,  whether  to  the  Court  or  to  a 
Jadge,  before  he  appeal's. 

The  application  to  set  aside  the  attachment  will,  theivfore, 

be  refused ;  but  as  there  are  some  objections  to  the  affidavits  on 

whicli  the  attachment  issued,  which,  if  the  application  had  been 

made  earlier,  would  probably  have  prevailed,  the  motion  will  be 

refused  without  costs. 

Wetmore,J.     By  s.  3,  c.  7,  37  Vic,  no  attachment  shall  Ije 
issued  unless  the  plaintiff,   or  some    one  on  his  behalf,  shall 
make  oath  of  the  nature  of  the   cause  of  action  and  of  the 
amount  due,  and  (except  in  the  case  of  a  negotiable  instrument, 
by  section  2)  that  no  agreement  was  entered  into  whereby  no 
attachment  should  issue  in  i*espect  of  such  cause  of  action,  and, 
"  (1).  That  the  demand  for  which  attachment  is  to  issue  is  not 
secured  by  a  mortgage,  pledge  or  lien  upon  real  or  personal  pro- 
perty of  the  defendant ;  and 

(2.)  That  the  attachment  is  not  sued  out  for  the  purpose  of  vex- 
ing  or  harassing  the  defendant,  or  to  hinder,  delay,  or  defraud 
wiy  creditor  of  the  defendant ;  and 

(3.)  Ether  (a)  that  the  defendant  is  a  non-i-esident  of  the 
Province,  and  that  the  contittct  was  made  in  or  is  payable  in  the 
^ovince,  or  fliat  the  plaintiffs,  or  one  of  them  is  a  resident 
^f  the  Province  ;  or,  (b) 

That  the  defendant  is  a  ixjsident  of  the  Province,  and  that 
pl^iiitiff  is  apprehensive  that  unless  attachment  is  issued  plain- 
^may  lose  his  demand." 

iTie  affidavit  was  'made  by  the  agent  of  the  plaintiff,  and  he 
*y8he  has  a  personal  knowledge  of  the  transaction  depose<l  to. 
In  the  addition  of  the  party  making  the  affidavit  he  is  described 
^ agent,  but  his  agency  is  not  mentioned  in  any  other  part  of 
the  affidavit.  It  was  contended  this  was  not  sufficient ;  also  that 
means  of  knowledge  should  be  stated,     His  Ixnng  particu- 
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^^^"^  larly  described  as  agent  I  think  is  sufficient.  In  the  ordinar^ 
KoBiN  case  of  a  plaintiff  making  an  affidavit  he  merely  describe 
himself  as  plaintiff,  and  does  not  swear  in  addition  that  he  i 
the  plaintiff;  this  has  always  been  acted  on  and  I  think  th 
same  practice  should  be  applicable  to  the  statement  of  an  agent 
As  to  the  other  objection,  to  authorize  an  arrest  it  is  not  neces 
saiy  a  creditor  should  himself  swear  to  the  debt,  it  suffice 
for  another  person  to  swear  positively  that  the  defendant  is  in 
debted  to  the  plaintiff  without  shewing  the  defendant  Is  th 
agent  of  or  connected  with  the  plaintiff:  Ar^drionl  v.  Morgaii 
King  V.  lunier,^  Pieters  \\  Layfje^H^  Shod  v,  Campbell;*  an* 
without  shewing  deponent's  means  of  knowledge  of  the  exist 
ence  of  the  debt:  HoUiclay  v.  J^nres.^  A  much  more  difficul 
question  arises  as  to  the  party  not  the  plaintiff  making  the  dif 
ferent  statements  required  bv  tlie  Act.  The  .Srd  section  dls 
tinctly  authorizes  Hoine  one  o)i  the  plaintiffs  behalf  to  rnaketh 
affiiluvit,  and  it  appears  to  me  it  authorizes  him  in  .some  foni 
to  make  all  the  statements  required  ;  the  section,  after  author 
izing  some  one  to  make  the  affidavit  on  the  plaint ijF.'i  bekal 
says :  "  such  affidavit  shall  also  state,  etc.,  etc.,"  refeiringas  wel 
to  an  affidavit  made  by  a  plain  tiff  as  by  some  one  071  his  behaij 
The  statute  must  receive  a  r  a^onable  con.structicm  and  when  i 
authorizes  some  one  else  to  iiinke  the  affidavit  for  the  plaintif 
it  must  intend  the  stating  of  the  different  requirements  in  a  Avaj 
in  which  it  possibly  could  be  done  l)y  such  other  person.  I' 
would  be  most  unreasonable  to  expect  any  one  but  the  plaintif 
to  state — if  not  impossible  for  him  to  state — that  the  plaintiff  i 
apprehensive  that  unless  attachment  is  issued  plaintiff  may  lost 
his  demand.  How  could  any  third  jx^i-son  proptrly  be  able  U 
state  what  was  in  the  plaintiff's  mind  ?  Still  the  Act  authorize 
an  attachment  to  issue  upon  the  statement  of  the  necessary  re 
(|uirements  by  a  third  pei'son.  Tlie  Act  ceitainly  contemplatec 
the  third  pei"son  stating  the  necessary  facts  in  some  way.  Tht 
third  person  makes  the  affidavit  for  the  plaintiff — he  takes  tht 
plaintiff's  place.  In  the  present  affidavit  he  says  "  I  am  appre 
hensive,"  etc.  What  more  could  he  say  ?  Wliat  he  says  undei 
his  oath  he  says  for  the  plaintiff,  so  that  the  plaintiff  may  havi 

M  Taunt.  231.  «1  Chit.  58.  M  B.  &  P.  1.  *3  D.  P.  C.  487. 

4  Scott  354,  3  Bing.  N.  C.  541,  5  D.  P.  C.  48o,  1  Jur.  151. 


EASTER  TERM,  XL.  VI(;T. 


213 


a  certain  process  issued,  which  tlie  law  authorizes  to  l)e  issued 
on  liis  stating  certain  facts  on  plaintiff's  lx.»half.  Ke  swears  to 
the  necessary  facts  for  himself  as  he  only  can  swear  to  them  ; 
lu8  affidavit  is  on  behalf  of  another  person,  the  plaintiff,  on 
which  the  Act  says  the  attachment  may  issue.  This  course  I 
think  the  Act  contemplates,  and  unless  this  view^  can  be  sus- 
.  tained  an  attachment  could  not  issue  in  any  case  unless  upon 
the  plaintiff's  affidavit,  which  the  positive  w^ording  of  the  Act 
evidently  shews  was  not  the  intention  of  the  Legislature. 

Then  as  to  the  sufficiency  of  the  affidavit :  in  par.  3  it  is 
stated  the  defendant  is  justly  and  tnily  indebted  U)  the  plain- 
tiff in  the  sum  of  $813.97,  for  principal  money  and  interest  due 
<^n  a  certain  promissory  note  for  £ol),  ma<le  ]»y  defendant,  pay- 
able to  the  plaintiffs  at  a  day  now  past,  which  said  promissory 
note  Ls  now^  due  and  unpaid,  (it  is  not  state<l  if  the  note  is  pay- 
able with  interest,  or  when  it  ])ecame  due)  and  also  for  goods 
sold  and  delivered,  and  for  money  lent  and  advanced,  and  also 
for  money  found  to  be  due  upon  an  account  stated.     Each   of 
the  alleged  causes  of  indebtedness  in  this  affidavit  is  a  separate 
cause  of  action.     The  note  not  being  descril)e<l  as  a  negotiable 
instrument  is  equally  subject  with  the  other  causes  of  action  to 
an  agreement  that  the  contracting  paity  should  not  be  subject 
to  attachment.     I   do  not  see  how  the  Cquit  can  reduce  the 
amount  of  the  attachment.     The  affidavit  must  be  good  for  the 
full  amount  or  for  nothing,  all  the  causes  of  action  being  subject 
to  exemption  from  attachment  by  agreement.     The  affidavit 
does  not  sufficiently  negative  any  agreement  whereby  no  attach- 
Dient  should  Issue.     In  respect  of  such  cause  of  action  it  only 
negatives  any  agieement  in  respect  of  such  caii^e  of  action — not 
Ofitum  of  action — ^and  there  are  four  distinct  causes  of  action 
Daentioned  in  the  affidavit. 

The  application  to  set  aside  the  attachment  was  made 
^ter  appearance  had  been  filed  in  the  suit,  and  it  was 
contended  that  under  section  02  of  the  attachment  law, 
this  application  after  appearance  was  too  late.  The  sec- 
tion is  as  follows :  "  A  defendant  may,  M  any  time  before 
^PP^nnice,  apply  to  a  Judge  of  the  Court  out  of  which  the 
attachment  is.sued,  to  have  the  attachment  set  aside  for  iiregu- 
larity,  and  upon   summons,  and  hearing  the  parties   or  their 
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attorneys,  the  Judge  may  order,"  etc. ;  the  section  then  proc 
autliorizing  the  course  the  Judge  may  adopt.  The  previous 
tion  authorizes  the  plaintiff  a^  any  tivie  to  apply  to  disoont 
the  attachment.  I  really  cannot  see  why  the  plaintiff  should '. 
so  extensive  a  privilege  and  the  defendant  be  confined  to 
narrow  time  of  before  appearance.  By  section  G  the  pnx 
ings  in  attachment  shall  be  collateral  to  proceedings  in 
action.  By  section  I)  the  writ  in  the  cause  is  to  be  served, 
with  it  the  attaclunent  papers;  neither  can  the  defent 
as  a  geneml  rule,  do  any  act  with  reference  to  the  del 
or  settlement  of  the  suit  before  he  has  appeared  to  the  act 
Ai-ch.  Prac.  (8th  ed.)  1 G.").  My  strong  impression  is  a  part] 
suit  can,  as  a  matter  of  right,  apply  U)  a  (Jouiii  or  to  a  Judj 
save  himself  from  injuiy  by  reason  of  any  iiTegular  or 
neous  act  in  a  suit  that  is  in  coui-so  of  proceeding  against 
and  I  think  he  can  do  this  at  any  time,  unless  preventer 
Statute,  or  the  pmctice  of  the  Couit,  in  which  I  include  dc 
waivers,  etc.,  or  some  c)ther  sufficient,  recognized  obstac 
may  be  necessary,  under  the  pmctice,  to  appear  in  the  sui 
fore  he  has  a  loctts  standi.  This  proceeding  by  attachm^ 
collateral  only  to  the  suit,  and  it  might  Ix'  argued  with  i 
reason,  that  a  party  could  not  apply  to  set  aside  a  colla 
proceeding  vniless  he  had  appeared  to  the  suit  itself.  Th 
herent  right  of  every  i>arty  to  defend  himself  should  nc 
lightly  interfered  with,  and  unless  the  i)arty's  rights  have 
expressly  taken  away,  I  think  they  exist ;  it  <loes  not  a{ 
to  me  that  the  section  02  interferes  in  the  slightest  witl 
paity's  rights.  A  fair  rendeiing  of  it,  to  my  mind,  give' 
pre^sly  what  might  have  been  other^vise  very  doubtful,  thi 
a  right  to  attack  the  attachment  without  appearing  to  the 
thus  enabling  a  party  to  rid  himself  of  the  somewhat  odious 
ceeding  by  attachment  being  carried  out  against  him  illej 
without  meddling  in  the  suit,  the  proceedings  in  which  mi 
perfectly  correct  and  with  which  he  has  no  desire  to  intei 
and  I  think  the  G2nd  section  simply  gives  him  the  I'ight  i 
so  without  an  appdtrance  in  the  suit,  and  does  not  interfe 
any  way  with  the  lights  he  would  have  had  after  appeal 
Supposing  the  section  had  not  been  enacted — putting  the  A« 
of  question  as  to  appeftrance — it  soenis  to  ine  after  appea 
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the  JrfenJant  would  have  an  unquestionable  right  to  make  ap-         1877 
jBation  to  set  the  attachment  aside  if  the  proceedings  were       Hobtn 
woneous.    The  section  says  you  may  do  it,  not  you  shall  do  it  '• 

Wore  appearance ;   it  does  not  say  the  application  sliall  not  be 
fliade  after  appearance  or  interfere  in  the  slightest  with  the 
(UKioubted  right  the  defendant  would  have  had  after  appearance. 
He  section,  I  think  should  be  read  as  meaning  the  defendant  may, 
at  any  time,  tvitJioiU  appearing  in  the  suit,  etc.;  if  the  Act  in- 
tended othei'wise  I  think  it  would  have  particularized  the  time 
for  making  the  application  to  Q(;}7/tm  the  tinu  limited  for  ap- 
poaiance. 

The  other  construction  would  compel  a  defendant,  where  the 
prooeedings  were  jxjrfectly  con-eet  in  the  suit,  but  the  attach- 
ment proceedings  altogether  wrong,  to  go  through  the  farce  of 
a>ppearing  with  no  possible  reason  why  he  should  do  so,  except 
to  increase  the  expense  and  caase  delay  in  obtaining  judgment 
brfore  he  could  relieve  his  property  from  an  attachment  there 
wag  no  proper  pi^oceeding  to  sustain,  when  tlie  Act  said  he 
might  do  it  without,  a  construction  I  caimot  think  the  section  re- 
quires. 

The  application,  I  think  was  in  time  ;  and  the  affidavit  being 
defective  for  the  reasons  I  have  given,  the  attachment  should 
Iwaet  aside. 

Motion  refused  icithout  costs. 


KITCHEN     /•.    THE    CHATHAM    BRANCH    RAILWAY        1877 

c^oMPANY.  "jj:;^ 

^^MwrnU  o/properf*/  of  Railvaty  Comixtny — DeUnj  in  vuikiny  apj>U' 
*^*o»i  to  set  fiside — The  proj)erh/  of  a  Rniliiviy  Comjxirty  is  liable 
to  be  atta^JvetJ  nwler  the  Act,  '17th  Vic,  r.  7. 

^  ^P^icitioQ  to  set  aside  an  attachment  under  the  pro  vUious  of  the  Act,  37  Vic. , 
^  7,  be  made  before  appearance. 

**>j^tiof  a  third  party  to  the  property  attached  cannot  be  set  up  by  the  de- 
""^t  in  an  application  made  by  him  to  set  aside  the  attachment. 

^^  was  an  application  to  set  aside  an  attachment  made  to 
^'  Justice  Wetmore  at  Chambere  and  by  him  referred  to  the 
^^^^^^  The  defendant  company  was  incorporated  for  the  pur- 
V^  of  constructing  a  railway  from  Chathan)  to  the  village  of 
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}}^        Nelson ;  their  property  ha<l  l>een  attached  at  the  suit  of 


KiTt-HEN      plaintiff. 

'•  Feb.  8.     Rit'nififnnl  moved   U)  sot  aside  the  attachment 

TiiK  Oh  AT"  * 

HAM  Branch  the  following gi*oiin< Is,  among  otliei-s:  (I)  that  the  propei"ty  o 

Railway  Co.  i-aihyay  corporation  which   has  to  run  trains  for  the  l)onefit 

the  public  is  not  liable  to  attachment ;  and  (2)  that  the  proper^ 

attached  was  not  the  property  of  the  defendants,  l»eing  .subjc?« 

to  a  bill  of  sale  U)  the  ])oniinion  Ooveniment. 

W,  W.  Street,  contra.     As  to  the  right  to  take  property  of 

coi'poration  which  is  Ui  Iw  used  for  public  pui'poses,  see  Doe  rfr-*-'^ 

Purv  w  Roe}     Tlie  application  is  too  lati\  as  it  is  not  nia«rr 

until  after  appearance. 

Riiinf^ford  in  reply. 

Car.  ii*h\  vidt. 

The  judgment  of  the  Court  was  now  delivered  by 

Allkn,  C.  J.  This  was  an  application  to  set  aside  an  attac-  TH 
ment  upon  a  variety  of  objections  to  the  aliirlavit  upon  whi«c::5 
it  issued;  also  on  the  ground  that  an  attachment  couhl  ii  ^ 
issue  against  a  coii)oration,  ceiiainly  not  against  a  milroa  '-^ 
when  the  effect  of  attaching  its  propei-ty  would  hi}  to  stop  S-  ^ 
running,  and,  also,  on  the  ground  that  the  propiity  attach 
did  not  belong  to  the  defendants. 

As  regards  tlie  objections  to  the  affidavit,  Robin  v.  Tifyl 
just  decided  disposes  of  these.  An  appeamnce  has  ]>een  ente^  ^ 
ed  and  the  defendant  is  too  late.  And  we  think  that  there  ^ 
nothing  in  the  other  points. 

The  1st  section  of  the  Attachment  Act,  37  Vic,  c.  7,  enac^^ 
that  attachment  may  issue  against  "  the  property,  real  or  pe«*- 
sonal,  within  this  Province,  of  ovy  defendant,  which  by  law  is 
liable  to  be  taken  in  execution."  There  is  no  doubt  that  the 
property  of  a  corporation  is  liable  to  be  taken  in  execution  for 
satisfaction  of  its  debts ;  and,  therefore,  under  this  section  it 
may  also  be  attached.  But,  it  is  said,  that  however  this  may  bo  as 
to  ordinaiy  corpoi-atioiis,  it  cannot  Ix?  so  as  to  railway  companies 
because  the  seizure  of  their  property  might  stop  the  running 
of  the  trains.  Sui'cly  the  mere  statement  of  this  proposition, 
in  connection  with  its  logical  result,  will  carry  with  it  its  own 
refutation. 

•  1  Q.  n.  700.  *  Anto.  p.  208 


EASTER  TERM.  XL.  VICT.  217 

This  is  tlie  stateuient :    Tlic  Chatham  Branch  Railway  Com-        ^^^^' 
pany  was  incorporated  to  construct  a  railroad  from  the  town  of     Kitchex 
Chatham  to  the  village  of  Nelson.     For  that  purpase  it  may  ^ 

take  lands,  make  contracts,  purchase  rails,  rolling-stock  and  ^j^  Brakcu 
other  materials,  and  incur  debts,  for  which  the  stockholders  are  RAn.wAY  Co. 
not  indi\ndually  liable ;  and  if  the  company  should  become  un- 
mWe  to  pay  these  debts,  its  property  must  not  be  touched — 
must  not  be  levied  upon  or  attached — for  fear  the  effect  of  such 
levy  might  be  to  stop  the  railway  from  running.     Let  the  land- 
owner yield  up  his  property  without  complaint ;  let  the  mechanic 
ajid  the  laborer  give  the  fruits  of  their  skill  and  toil  without 
reward,  travelling  between  Chatham  and  Nelson,  when  the 
Tails  are  laid  and  the  going  is  good,  must  not  be  interfered  with. 
We  cannot  consent  to  cast  such  an  aspersion  upon  our  law  as  is 
involved  in  this  proposition.     If  the  property  of  a  railway 
company  is  to  be  exempt  from  attachment,  why  not  also  the 
Foperty  of  a  steamboat  company,  or  a  stage-coach  company, 
«rtn  hotel  company  ?    Why  should  a  railway  company  have 
pivileges  which  other  companies  do  not  enjoy  ?    The  case  of 
GardiTier  v.  The  London,  Chatham  and  Dover  Railvxiy  Com- 
P^njf  does  not  apply  at  all.     The  question  there  turned  upon 
the  construction  of   certain  debentures  which  were  a  charge 
^jaa  the  "  tolls  of  the  undertaking."    Lord  Justice  Turner  said 
1^  (pinion  was  "  that  upon  tlie  true  construction  of  the  dehen- 
^un,  it  proceeds  upon  the  footing  of  the  railway  being  treated 
^^  a  continuing  and  going  concern  ;  "  and  again,  "  what  his  (the 
debenture  holder's)  rights  may  be  as  a  creditor,  independently 
of  the  charge  created  by  the  debenture,  is  a  question  into  which 
I  4>  not  enter." 

The  Courts  of  Equity,  indeed,  have  sometimes,  under  special 

^wcnmstances,  refused  to  grant  an  injunction  to  stop  the  run- 

'^  of  railways ;  but  we  are  satisfied  that  no  case  can  be 

^wkI  where  it  was  held  that  an  execution  could  not  be  issued 

■*4  levied  upon  its  property  at  the  suit  of  a  judgment  creditor. 

Tke  other  ground  is  equally  untenable.     If  the  Sheriff  has 

^'W  upon  property  which  does  not  belong  to  the  defendants 

-   *  h»8  done  so  without  any  authority,  and  he  may  probably  be 

"ffg^  an  action  at  the  suit  of  the  real  owner,  in  which  the 

27 
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__W7         attachment  would  not  aftbrd  him  a  justification ;  but  the  fa 

Kitchen      of  his  having  done  so,  affords  no  ground  for  setting  aside  t 

*'  suit,  or  for  interposing  in  a  summaiy  application  of  this  natu: 

HAM  Bran(^h  Apj^llcatloyi  refuspd  uifh  vosti*} 

Railway  Co. 


1877  CJRAIG  r.  OHISHOLM  and  McDONALD. 

NEVIN  V.  CHISHOLM  and  MrDONALD. 


April. 


Afattfer  ami  sernntf — XeyliytHce. — Liahllity  of  senHint  for  uegliyence 

felloiv  sercanf  emjAoyed  by  hiin. 

An  agent  or  servant  is  not  liable  for  injuries  caused  by  tbe  neKligeuce  of  a  I 
low-8er\'ant,  though  such  fellow-servant  was  employed  by  nini  as  ageiit 
another,  and  was  under  liis  authority  and  control,  it  not  appearing  that  1 
injury  was  caused  by  an  obedience  to  the  direct  and  express  orders  of  the  < 
fendant. 

Tlie  contractors  engaged  in  the  construction  of  a  (xovernnient  railway  are  i 
liable  under  (A.  C:)  31st  Vic,  c.  G8,  s.  11,  for  damages  caused  by  a  non-com| 
ance  with  the  provisions  of  the  said  section. 

This  was  an  appeal  from  the  Northuml)erland  County  Cou 
It  appeared  in  each  case  at  the  trial  that  the  defendant  Chi 
holm,  was  the  servant  of  McDonald,  the  co-defendant,  employi 
by  lum  at  daily  wages.  McDonald  was  a  contractor  for  t! 
construction  of  a  section  of  the  Intercolonial  Railway.  Chi 
holm  had  authority,  and  it  was  his  duty  to  hire  workmen  f 
McDonald,  and  he  also  had  power  to  discharge  them  if  he  sa 
fit,  but  the  men  were  employed  for  and  in  behalf  of  McDona 
and  were  paid  by  liim.  Cliisholm  employed  (among  others)  oi 
Chilton,  an  engine  driver,  who,  in  running  a  Imllast  titiin,  rj 
over  and  killed  at  one  [time  a  hoi^se  belonging  to  the  plaint! 
Craig,  and  at  another  a  cow  belonging  to  the  plaintiff,  Nevi 
These  actions  were  brought  to  recover  the  value  of  tlie  anims 
killed.  It  appeared  that  Chilton  was  under  the  direction  ai 
control  of  Chisholm,  but  there  was  nothing  in  the  former  ca 
to  show  that  Chilton  was  acting  in  obedience  to  any  express 
direct  orders  of  the  defendant  Chisholm.  There  was  some  e> 
dence  to  that  effect  in  the  latter  case  which,  however,  was  n 
left  to  the  jury.  The  Judge  directed  the  jury  that  if  the  ra; 
way  liad  not  been  fenced,  in  accordance  with  the  provisions 

^Wetmore,  J.  concurred  in  the  judgment  generallv,  but  said  he  hmd  i 
changed  the  opinion  expressed  by  him  in  Rcbin  v.  Taylor  as  to  the  time  wh 
the  application  could  to  made. 


Chisholm 

AND 
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the  Act,  31  Vic.,  c.  G8,  s.  11,  they  should  find  fur  the  plaintiff.  J^]J^_ 
The  juiy  found  for  the  defendant  McDonald,  but  against  the  Craig 
defendant,  Chisholm,  in  both  cases.  ^    *'• 

Feby.  19th.      E.  L.    Wetnwre  in  suppoi-t  of   the   appeal.       "  ^  * 
.'!.)  The  relation  of  master  and  servant  did  not  exist  between  the   McDokald. 
defendant,  Chisholm  and  Chilton,  and  the  former,  therefore,       Nevin 
fiwiIJ  not  be  held  liable:  Butler  v.  Hunter  ;^  (2.)  The  question  of 
'       the  rail^'ay  not  being  fenced  could  not  be  xuised  in  this  action 

aoiJer  the  Act,  31  Vic,  c.  68.  M(;Donali.. 

Weldorij  Q  C,  contra.  If  the  Government  and  defendant 
Tcre  both  guilty  of  negligence  an  action  will  lie  against  the  de- 
fendant: Bvivrows  V.  Tlte  Marc/t  Gus  and  ColeCompany.^  Chis- 
holm employed  Chilton  and  set  him  at  w^ork  and  paid  him,  and 
CHiilton  could  have  sued  Chisholm  for  his  wages.  Chisholm 
^n* Uierefore  liable  for  the  negligence  of  Chilton.     Murph}j  v. 

Cai\  iidc.  cidt. 
The  judgment  of  Allen,  C.J.,  Weldon,  Fisher  and  DutF,  JJ., 
^«^  now  delivered  by 

Allen,  C.  J.  These  weiv  aetioiLS  for  negligence — the  Hi-st 
fur  lolling  a  horse,  the  other  for  killing  a  cow,  on  the  Inteixjo- 
lonial  Railwav,  at  that  time  in  course  of  construction. 

The  causes  were  tried  in  the  Northumberland  County  Court 
•JkI  it  was  proved  in  each  case  that  one  McDonald,  of  Montixjal, 
'••tt  the  contractor  for  constiiicting  that  section  of  the  i-ailway 
^rtere  the  horse  and  cow  were  killed,  and  had  employed  the  de- 
fendant, at  daily  wages,  to  superintend  the  ti-ack-laying  and 
^*ll«8ting,  and  had  given  him  authority  to  employ  men  for  the 
'^'oA,  and  to  discharge  them  as  he  thought  proper,  but  the  men 
'^we  employed  for  McDonald,  and  were  paid  by  him,  and  he 
*^  a  paymaster  and  clerks  on  the  line  to  keep  the  accoiuits 
•*>d  pay  the  men.     The  defendant  so  acting  for  McDonald,  em- 
ployed one  Chilton  as  engine-driver,  who  while  running  a  train 
^Hh  ballast  for  the  road,  ran  over  the  horse  and  coav,  on  different 
^ys  and  at  different  parts  of  the  road.     The  defendant  was 
L      ^^J^  present  on  either  occasion  when  the  cattle  were  killed.     He 
I     *I»rintended  the  work  and  directed  the  men  where  and  how  it 
K     'IS  to  be  done.     It  appeared  that  Chilton  was  a  competent 

I     '^HTJn.  826.     »L.  It.  SKxTCTTf  KxT  WJ."    ^^KTkXT^JUlT^  K^Tu 
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^^^"^        dtiver.     The  Judge  directed  the  jury  in  the  first  case 
Craig       the  horse  was  killed  by  the  negligence  of  Chilton,  the 
^'  ant  would  be  liable  for  his  act,  he  having  employed  Chil 

the  train  having  been  run  under  his  (the  defendant's)  d 

McDonald.    The  jury  found  for  the  plaintiff.     We  think  this  direct 

^EviN       wrong.     The  relation  of  master  and  servant  did  not  i 

^'  tween  the  defendant  and  Chilton.     In  employing  Chi 

defendant  was  only  the  agent  of  McDonald,  and  Chilt 

McDonald,  consequently,  the  servant  of  McDonald,  and  not  of  the 
ant.  In  Stons  v.  CarfiorighV  it  was  held  that  no  actioi 
lie  against  a  steward,  manager,  or  agent,  for  damage 
the  negligence  of  those  employed  by  him  in  the  sei'vic 
principal ;  but  that  the  action  must  Ix;  brought  either 
the  principal  or  against  the  pei-son  who  actually  commi 
trespass.  Lonl  Kenyon,  C.  J.,  said  :  "  In  all  the  cases 
ever  understood  that  the  action  must  either  l)e  brought 
the  hand  committing  the  injury,  or  against  the  owner  fc 
the  act  was  done  ;  but  it  never  was  heard  of,  that  a  ser\ 
hires  laborers  for  his  master  was  answeittble  for  all  th( 
This  case  was  cited  and  approved  of  in  Ba^h  v.  Ste 
where  Rooke.  J.  says :  "  The  pei^son  from  whom  th 
authority  is  originally  derived  is  the  person  who  oug] 
answerable.  *  *  *  T!  le  plaintiff  may  bring  his  acti( 
against  the  person  fi-oiu  whom  the  authority  flows, 
whose  benefit  the  work  is  caiTied  on,  or  against  the  p 
whom  the  injury  was  actually  committed."  This  prii 
also  i*ecognized  in  the  case  of  Reedie  v.  The  London  iiT} 
Western  RaUway  Company^  PemJiey  v.  Rinvland*  ai 
cases.  The  liability  of  any  one  other  than  the  person 
guilty  of  a  wrongful  act,  proceeds  on  the  maxim,  guij 
(dium,  facU  irer  se.  It  is  said  in  Addison  on  Torts,  * 
the  general  rule  is,  that  the  person  injured  by  the  negli 
another  cannot  go  beyond  the  peraon  who  actually  did 
jury,  unless  he  can  establish  that  the  latter  stood  in  the 
of  a  servant  to  the  defendant.  The  work  which  Chi! 
doing  when  the  injuries  happened,  was  being  done  for  t 
fit  of  McDonald,  and  not  for  the  benefit  of  the  defendi 
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tj  hinujclf  only  a  servant  or  agent ;  consequently,  he  cannot  be         1^77 

liable  for  the  wrongful  act  of  Chilton.  Craig 

The  only  substantial  difference  between  the  evidence  in  the  ^' 

&ai  and  second  case  was,  that  in  the  latter  Chilton  proved  that      "^sholm 
•lie  had  told  the  defendant  that  he  could  not  get  along  for  cattle    mcDonad 
cm  the  track,  and  that  the  defendant  said  "  to  go  for  them — he       Nevin 
ahnost  said,  go  for  them."     It  was  not  proved  when  the  de-  *'• 

fendant  said  this ;  nor  was  the  case  left  to  the  jury  on  this  ^^^^^^^^ 
ground ;  but  they  were  directed,  as  in  the  other  case,  that  the  McDonald. 
defendant  having  employed  Chilton,  was  liable  for  his  acts  if 
the  cow  was  killed  by  his  negligence.  The  jury  were  also 
diieeted  that  the  defendant  would  be  liable  for  any  injuries  to 
OitUe  which  got  upon  the  road  in  consequence  of  the  want  of 
fenees  and  catUe-guards,  which  were  i*equired  to  be  made  by 
**The  Railway  Act,  1868,"  (31  Vic.  c.  08)  even  though  it  might 
be  the  duty  of  the  government  to  erect  such  fences  and  cattle- 
guards.    The  jury  found  for  the  plaintiff. 

In  our  opinion  this  Act  has  no  application  to  the  question. 
He  eleventh  section,  which  provides  for  the  ei-ection  of  fences 
^  cattle-guards,  applies  to  railway  companies.  But,  admit- 
ting that  it  might  be  construed  to  apply  to  the  Intercolonial 
Bttlway,  and  to  the  contractors  for  constructing  it,  we  do  not 
see  how  its  provisions  can  affect  the  defendant  in  this  case,  who 
M  not  a  contractor,  but  merely  the  servant  of  a  contiuctor,  and 
fctt  not  been  guilty  of  any  pei-sonal  negligence. 

If  the  defendant  directed  Chilton  to  "  go  for"  cattle  on  the 
^nck,  and  he,  in  consequence  of  that  direction,  used  no  care  to 
ivwd  them,  and  the  cow  was  killed  in  consequence,  it  may  Ix? 
^  the  defendant  would  be  liable  for  the  injury,  as  having 
^hiected  the  act  which  caused  it ;  but  no  such  question  was  sub- 
butted  to  the  jury. 

In  the  action  for  killing  the  hoi-se,  the  case  must  l>e  sent  back 
to  the  County  Court,  with  directions  to  enter  a  non-suit,  with 
c^  of  [the  appeal.  In  the  other  case  it  must  be  sent  back 
«»  a  new  trial,  as  we  think  the  plaintiff  would  be  entitled  to 
we  the  evidence  of  the  defendant's  direction  to  Chilton  about 
*^  cattle,  submitted  to  the  jury.  The  costs  of  the  appeal  will 
**  Allowed  in  this  case  ateo,  and  they  should  be  paid  Inifore  the 
'Atrial 
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^877  Wetmore,  J.     The  declaration  in  substance  alleges  t 

Craiu        defendants,  by  their  servants,  so  negligently  and  unsl 
''•  drove  and  managed  an  engine  and  train  of  cars  attache< 

to,  etc.,  that  a  hoi-se  of  the  plaintiffs,  of  great  value,  wa* 
McDonald,    against  and  injured.     Plea  not  guilty. 
Nevix.  At  the  time  of  the  horse  being  killed,  there  was  an 

driver  in  charge,  and  a  brakeuian  and  fireman  on  the  caj 
ivcve  all  hired  by  the  defendant,  Chisholm,  and  directed 
McDonald.  "^  ^^^  ballasting  of  the  ixmd — a  work  the  engine,  etc.,  w 
engaged  in.  The  defendant,  McDonald,  Avas  present  w 
engineer  was  hilled.  After  the  hoi>>e  was  killed  Chish( 
charged  the  engine-driver,  and  stated  "  he  was  a  good 
but  did'nt  suit  him,"  and  he  discharged  him.  The  e 
directed  where  the  ballast  was  to  be  taken  to,  and  Ci 
directed  the  engine  driver.  Chisholm  in  his  evidenc 
"  The  contract  for  ballasting  the  road  was  taken  by  Dun< 
Donald,  of  Montreal,  (not  the  defendant)  who  sent  him 
charge  of  the  work,  and  see  it  done."  The  engine-dri 
hired  by  Chisholm  in  McDonald's  presence.  He  says  h( 
he  could.  They  were  going  10  miles  an  hour  when  th 
was  hurt.  He  would  take  his  ordei-s  from  Chisholm.  C 
says  he  has  power  to  dischaiye  iueii  if  hr  has  reason — thi 
orders. 

Tlie  Judge  dii*ected  a  verdict  for  McDonald. 

Assuming  the  direction  of  the  learned  Countv  Court 
to  have  been  quite  connect  as  to  negligence,  provided  tha 
tion  had  pointed  to  the  pi*oper  paity,  I  cannot  see  what ! 
there  was  upon  the  defendant,  Chisholm,  to  answer 
damages,  whatever  responsibility  thei-e  may  have  bee 
McDonald,  the  contractor,  who  had  the  ballasting  of  tl 
or  the  engine-driver  himself  to  answer  for  them.  Tlie 
was  mei'ely  the  agent  of  McDonald,  the  contractor,  au< 
by  him  to  employ  men  to  assist  in  the  completion  of  a  < 
for  ballasting  the  road  which  McDonald  and  another  had 
into. 

A  master  may  be  held  responsible  for  the  negligeno 
servant,  or  the  contractor  for  that  of  his  employee,  1 
engine-di'iver  was  not  the  servant  of  Chisholm.  He  er 
him  for  the  contractora  and  not  for  himself,    It  is  said 
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1  right  to  rlisniiss  liim  if  lie  did  not  suit  him,  and  in  fact  lie  di<l  ^^"7 

Awmlss  hiin  after  the  killing  of  the  horse,  and  it  may  be  he  dis-        Craic. 
tharged  him  in  consequence  of  the  killing  of  the  horse,  and  be- 
caase  he  was  satLsiie<l  the  loss  of  the  hoi-se  occuned  bv  reason  of 


I" 
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the  engine-driver  s  gross  negligence.     All  this  would  not  create    MiDokali.. 

Any  liability  on  the  part  of  Chisholm.  Nk\'in 

I  h  Stone  ft  af  v  Carhvriyhf  the  marginal  note  is,  "  no  action      ^    *^* 

lies  against  a  steward,  manager  or  agent  for  damage  done  by  the        ^^^^ 

negligence  of  those  employed  by  him  in  the  service  of  his  prin-    McDoxami 

cipal;  but  the  principal,  or  thase  actually  employed,  are  only 

liiMo."    In  this  case  it  appeared  the  defendant  had  l)een  ap- 

P<Mnted  agent  and  manager ;  that  he  employed  a  bailiff  under  him 

^ho superintended  the  work  ;  tlud  hf  hired  and  dit^iniHsed  ihe 

«*«ffma^  hiH  plettsuvf ;  but  that  he  took  no  personal  concern  in 

tie  business,  and  was  not  present  when  the  injurj^  complained 

*>f  was  done,  and  had  not  fjiven  any  imrticidar  orders  for 

'^(riang  the  mine  in  the  manner  which  had  occasioned  the  in- 

J^.    Lord  Kenyon,  C.  J.,  says :  "  there  is  no  pretence  what- 

^^erfor  imputing  liability  to  the  defendant  in  this  action.     It 

''ught  &s  well  be  contended  that  a  similar  action  would   lie 

^58ainst  the  steward  of  another  for  all  the  defaults  of  improper 

^^^luct  of  the  men  employed  under  him  by  which  any  other 

I^ison  received  damage.     In  all  these  cases  I  have  ever  un- 

^'^fistood  that  the  action  must  either  be  brought  against  the 

'^•nd  committing  the  injury  or  against  the  owner  for  whom 

^^  act  was  done ;  but  it  was  never  heanl  of  that  a  servant 

^ho  hires  laborers  for  his  master  was  answerable  for  all  their 

•^ ;  the  present  defendant  had  no  interest  in  the  colliery,  nor 

^•8  it  worked  for  his  benefit."     In  the  same  case  Grose,  J., 

^ys:  "  It  frequently  happens  that  a  person's  gardener  employs 

■^borew  under  him,  but  it  could  not  be  contended  that  on  that 

•^count  he  would  be  answerable  for  damage  done  by  them  in 

^  course  of  their  emplojrment."     Xicholson  v.  Mo\insey^  was 

*«f erred  ta 

L         Under  ihese  authorities  how  can  it  be  said  that  Chisholm 

\     the  defendant,  (who  in  the  capacity  of  agent  of  McDonald  fc 

I     ^  the  oontractoi^,  employed  the  engine  driver,  even  if  he  had 

\     t))e_  power  of  dismissing  him   at  pleasure)   is   liable  for  the 
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1877         iiegligeiiee  of  tho  engine  driver.     1  fail  to  discover  any  au' 
Crah;        ity  establishing  such  a  liability  under  the  evidence  in  this 
and  therefore  I  think  the  appeal  should  be  sustained,  and 
oasts. 
McDonald.        The  cause,  I  think,  should  be  i-emitted  to  the  County  C 
Xevix       for  Noi-thymberland,  and  tliat  a  non-suit  should  be  entered 
*'•  The  circumstamces  in  the  case  of  Nevln  v.  Chisholm  are  sii 

C/HlJlHOLM 

^jjjj  in  nearly  all  pai*ticulars  to  those  in  Cvaig  v.  Ckisholm,  except 
McDonald,  in  this  cause  there  was  some  evidence  to  connect  the  defeni 
Chisholni,  with  doing  what  caused  the  loss  of  the  plaintiff's 
— the  subject  matter  of  this  action.  The  engine  driver,  Th< 
Chilton,  says  Chisholm  hired  him,  and  that  he  was  undei 
direction  of  Chisholm,  that  he  (Chisholm)  was  boss ;  the 
told  Chishobn  lie  could  not  get  along  for  the  cattle  on  the  ti 
and  Chisholm  told  him  to  "  go  for  them,  almost  said  go  for  th 
I  understand  this  slang  expression  to  mean  to  run  into 
cattle  that  might  l.>e  on  the  track,  and  if  really  used  by  Chisl 
it  would  Ihj  such  evidence  of  his  directions  to  the  engine-di 
who  was  imder  his  control,  as  would  make  him  responsible 
the  injury  caused  by  the  engine-driver  "going  for"  the  catt 
pursuance  of  such  instructions.  In  Stone  v.  Cartivright^  hi 
refen-ed  to,  where  it  was  held  that  no  action  lies  agaifl 
steward,  manager,  or  agent  for  damage  done  by  the  neglig 
of  those  employed  by  him  in  the  service  of  his  principal, 
the  principal,  or  thase  actually  employed,  only  are  li 
Lawrence,  J.  says :  "  If  the  plaintiffs  had  given  evidence 
the  defendant  had  particularly  ordered  those  acts  to  be  c 
from  which  the  damage  had  ensued,  that  would  have  variec 
case  ;"  but  no  such  evidence  being  adduced,  the  learned  Ji 
thought  the  opinion  delivered  at  the  trial  was  perfectly  ri 
The  engine-driver's  statement  was  proper  evidence  for  the 
sideration  of  the  jury  as  to  the  defendant,  Chisholm ;  but 
understand  the  i-etum  from  the  County  Court  Judge,  this 
dence  was  not  submitted  to  the  jury.  Several  points  were 
mitted  on  motion  for  non-suit  and  for  a  new  trial,  among  t 
an  important  one  as  to  fences :  section  11  of  31  Via,  c.  68,  en 
that  within  six  months  after  any  lands  have  l)een  taken  far 
use  of  the  railway,  the  company,  if  required  by  the  propric 

»TT.~R."4l3r 
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^  tile  adjoining  lands,  »hall,  at  their  own  cost  and  charges,  erect       ^^77/ 
fences,  hurdle  gates,  cattle  guards,  etc.,  sufficient  to  prevent  cattle       Crakj 
^d  animals  from  getting  on  the  railwa}',  and  that  until  such  '** 

leiiees  and  cattle  guards  are  duly  made,  the  company  shall  l>e        ^^^ 
Juible  for  all  damages  which  may  \ye  done  by  their  trains  or  McDokali>. 
engines  to  cattle,  horses,  or  other  animals  on  the  railw^ay.     It       Nirw 
Appeared  on  the  trial  that  neither  fences  nor  cattle  guards  had  ''* 

been  erected,  nor  was  there  any  evidence  of  any  i-equirement        ^^^^ 
hy  the  proprietors  of  the  adjoining  lands  to  eivct  them.     With-   McDoxald. 
out;  discussing  whether  or  not  under  the  section  mentioned  the 
ooxnpany  would  be  liable  without  a  previous  request  from  such 
pix>prietor8  to  make  the  erections,  or  whether  or  not  the  com- 
pany would  be  liable  to  pay  all  damages  which  may  be  done  by 
tlieir  trains  or  engines,  from  the  mere  fact  of  the  fences  not 
l>eiiig  erected  after  notice  or  without  notice,  even  in  case  of  an 
entire  absence  of  negligence  on  the  pait  of  the  servants  or  agents 
the  company,  or  the  liability  of  the  Government  under  the 
i,87  Vic.,  c.  15, which  transfers  the  powers  of  the  Railway  Com- 
nnisBionerB  to  the  Department  of  Public  Works,  I  am  of  opinion    • 
^hat  the  section  referred  to  only  applies  to  a  company,  and  has 
x^otfaing  whatever  to  do  with  the  builders  or  constnictoi-s  of  the 
"■^o^icl,  I   mean  the  persons  actually  perfonning   the   work   of 
^construction.     So  far  as  they  are  concerned  I  do  not  see  that 
^^e  matter  of  fences  has  any  reference  to  them.     If  they,  in 
*J^eir  works,  are  guilty  of  any  negligence  (I  mean  Ixjfore  fences 
^^^  erected)  I  think  they  would  be  i-esponsible  for  the  conse- 
quences of  such  negligence.     The  question  of  negligence  was  a 
'^^^ktter  for  the  jury  to  consider,  and  should  have  been  properly 
^^ft  to  them.     Referring  to  the  charge  of  the  learned  County 
^-Jomt  Judge ;  he  says  he  directed  the  jury  that  "  if  the  defend- 
^*^t8  hired  Chilton  the  engineer,  to  drive  or  run  the  engine  on 
^©  ndlway ,  and  at  the  time  it  was  not  completely  equipped  and 
P^vided  to  secure  the  public  against  injury  or  damage  to  their 
^MUe  by  its  running,  even  supposing  it  had  been  the  duty  of 
^^  Qovemment  to  erect  the  fences  and  cattle  guards,  still  their 
utilixiiig  it  in  that  unfinished  and  insecure  state  would  make 
i  ^kem  liable  to  the  party  injured  for  the  damage  arising  there- 

I         tvom,  being  the  proximate  cause  of  the  injuries  sustained."  Tl)e 
i  ^Wge,  in  substance,  i*eally  was,  no  matter  that  there  was  the 
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very  gi-eatrost  care  and  an  entire  absence  of  the  slightest  degree 
of  negligence  on  the  part  of  the  defendants,  or  either  of  them 
still,  because  the  fences  were  not  erected,  a  matter  that  the  de 
fendants  had  nothing  whatever  to  do  with,  they  must  pay  th< 
damages.  This  proposition  is  not  suggested  by  the  pleadings 
The  declamtion,  in  substance,  alleges  that  the  defendants,  b} 
their  servants,  so  negligently  and  unskillf  ully  drove  and  man 
aged  an  engine  and  train  of  cars  attached  thereto,  etc.  Thi 
plaintiffs  claim  is  baaed  on  the  negligence  of  the  defendants 
servants,  and  such  a  direction  cannot  be  sustained  upon  ani 
principle  of  law.  Whether  the  fences  are  there  or  not,  I  think 
makes  no  difTei-ence  so  far  as  concerns  the  defendants  in  thi 
action.  They  could  only  be  liable  for  damages  caused  by  thei 
negligence,  and  this  was  not  left  to  the  jur3^  The  charge  wa 
simply  a  direction  to  find  for  the  plaintiff.  As  there  was  soxoi 
evidence  in  this  case  to  connect  Chisholm  with  the  injury  t 
the  cattle,  (I  refer  to  the  expression  "  to  go  for  them,")  th< 
appeal  I  think  should  l^e  sustained,  and  the  cause  sent  back  t 
the  County  Court  for  a  new  trial,  the  defendant  t<^  have  hi 
costs  of  appeal. 

Appeal  allmved  vAth  costs.  Tlie  jirat  ai^  t 
he  sent  h(ick  with  direction  to  enter  a  nan 
suit.  The  second  to  be  sent  back  fori*  < 
ae\i'  tried. 
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TAIT  r.  STRONACH,  kt  al. 

AsaavU  and'  Jiescite  —  C(yn8t(dde*s  Fees  —  Htght  to  hoUl  pnsoner  tinti 
/(fies  are  paid  —  Vtrdict  against  Eindence  —  New  Trial. 

1\,  a  constable,  havinff  arrested  L.,  the  latter  paid  theamonnt  of  the  execution 
ieaa  the  constable's  fees.  T.  demanded  his  fees,  whereupon  Fi.  knocked  hin 
down.  S.  and  D.  hearing  the  noise  went  into  the  office  where  T.  and  L 
weie  and  put  T  out  of  the  building.  They  knew  that  T.  was  a  constable 
and  that  he  was  there  to  execute  the  writ. 

Held  in  an  action  against  8.  and  D.  for  assault  and  rescue,  that  T.  liad  a  righ 
to  go  into  the  office  to  execute  the  process  ;  that  he  was  entitled  to  bit  fees 
and  to  the  custody  of  the  prisoner  until  they  were  paid  ;  and  that 
the  disturbance  having  been  caused  by  Us.  wrongful  act,  and  not  bj 
any  improper  act  of  T.,  S.  and  D.  were  not  justified  in  interfering  and  vat 
ting  T.  out  of  the  building.  A  verdict  having  been  found  for  S.  and  D.  i 
new  trial  was  granted  on  the  ground  that  it  was  against  evidence. 

This  was  an  action  for  assault  and  for  the  rescue  of  pm 
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I^xxg  from  the  custody  of  the  plaintitt'  a  coastable.     It  was         ^^^^ 


^necJ  before  Mr.  Justice  Wetmore,  at  the  Westmorland  Circuit,        Tait 
and   a  verdict  was  found  for  the  defendants.     The  material  *" 

facfcs  of  the  case  are  stated  in  the  judgment  of  the  Court. 

Xm  Easter  Term,  1876,  Landry  obtained  a  rule  nim  for  a  new 
tria^l  on  the  ground,  among  others,  that  the  verdict  was  against 
eviciencc. 

^Feb.  21.     Z>.  L.  Haniiigtmi  shewed  cause  and  Gregori/   Avas 
he^trixl  in  support  of  the  rule. 

Car.  (idr.  cidf. 
Tlie  judgment  of  the  Court  was  now  delivered  by 
^Vllex,  C.  J.     We  think   there  must  Im'  a  new  tiial  in  this 
case. 

^Wc  cannot  discover  any  evidence  that  the  plaintiff  had  dis- 

cha.rgcd  Long  from  the  arrest  at  the  time  he  attempted  to  leave 

Davidson  s  office.     When  the  plaintiff  and   Long  Avere  in  the 

oficc  with  Clinton  Davidson,  disputing  about  the  balance  due 

on  the  execution,  and  Davidson  had  a.scertained  the  amount 

and  j)aid  it  to  the  plaintiff,  he  imtoediately  said  there  Avas  a 

further  sum  due  to  him  for  his  fees.     Long  had  not  left  the 

office  at  this  time,  and  as  he  refused  to  pay  anything  more,  and 

was  about  leaving,  the  plaintiff  prevented  him.     The  plaintiff 

had  a  light  to  his  fees  on  the  execution,  and  to  detain  Long 

till  they  were  paid,  and  Long  was  not  justified  in  assaulting 

the  plaintiff  because  he  refused  to  let  him  go. 

Tlie  defendants'  liability  would  materially  depend  upon  the 
^uoistion  whether  at  the  time  they  interfered  and  put  the  plain- 
tiff out  of  the  building.  Long  was  lawfully  in  his  custody  or 
not.     They  knew  that  the  plaihtiff  was  a  constable,  and  that 
he  came  there  with  an  execution  against  Long ;  and  he   told 
them  that  he  had  been  there  for  the  same  purpose  twice  before, 
and  that  the  execution  must  either  be  paid  that  day,  or  that  he 
would  be   obliged  to  take  Long  to  gaol.      When,  hearing  a 
^oisc,  they  went  into  the  office,  where  the  plaintiff  had  been 
tfying  to  settle  with  Long,  they  found   the  plaintiff  partially 
^own  on  the  floor  and  Long  standing  near  him  with  his  coat 
Partly  off.     The  plaintiff,  at  all  events,  was  not  then  committing 
*^y  breach  of  the  peace,  nor  had  they  seen  him  attempting  to 
*"^t  Long.      Without  making  any  inquiiy    into    what  had 
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}?!]_._  taken  place,  or  knowing  who  was  in  the  wrong,  and  wiUioa 

'^^^  requesting  the  plaintiff  to  leave,  they  at  once  put  him  out  c 
the  building.  The  plaintiff  had  a  right  to  go  there  to  execui 
the  pix)cess  ;  and  unless  he  exceeded  his  authority,  or  behave 
himself  improperly,  they  had  no  right  to  put  him  out  witbou 
first  requesting  him  to  leave.  It  was  the  impmper  resistanc 
of  Long  which  caused  the  disturbance,  and  not  any  impropc 
or  illegal  act  of  the  plaintiff;  and,  therefore,  the  defendant 
were  not  justified  in  putting  him  out  as  they  did. 

Ride  absolute  for  a  new  trial. 


jg,^  Ex  Partk  MINNEHAN. 

Anrii.         Invalidity  of  the  Bye-Law  of  tht  City  of  Saint  John  requirinff  freente 

to  take  01/ 1  a  licemse  to  seUfesh  meat,  etc.,  in  smaU quantities. 

By  section  8  of  the  Bye-Law  of  tbe  City  of  Saint  John,  passed  in  July  1876i| 
is  prorided  that  the  Mayor  may  license  freemen,  etc.,  to  sell  fresh  meats,  etc 
for  which  license  the  sum  of  $2<).00  shall  be  paid  to  the  pity  Chamberiaii 
The  9th  section  imposes  penalties  upon  persons  other  than  licensed  butcher 
or  persons  licensed  under  the  Sth  section,  who  shall  sell  fresh  meats,  etc.,  i 
small  quantities  either  in  the  murket  or  elsewhere  in  the  City.  M.  a  frei 
man  oi  the  City,  was  convicted  of  an  offence  against  this  bye-law. 

Held,  That  the  Bye-Law  in  question  was  invalid  as  against  freemen  of  the  Cit; 
and  that  the]conviction  was  l>a<1. 

This  was  an  application  for  a  certiorari  to  bi*ing  up  a  coi: 
viction  of  James  Minnehan.  had  before  the  Police  Magistrate  c 
the  City  of  Saint  John.  Minnehan  was  a  butcher  carrying  o 
.  business  at  Saint  John.  He  had  leased  and  was  in  occupatio 
of  a  stall  in  the  market.  He  was  a  fireman  of  the  city  bv 
had  not  taken  out  a  butcher's  license  for  the  year  1876.  H 
was  convicted  of  "  having  cut,  and  offered,  and  exposed  for  salt 
in  the  country  market  of  the  City  of  Saint  John,  fresh  mea 
beef,  etc,  in  pieces  less^than  a  quarter,"  since  the  first  day  c 
May,  1876,  without  being  duly  licensed,  conti-ary  to  a  bye-law  o 
the  city.  The  bye-law,  the  breach  of  which  was  complained  oi 
was  made  in  July,  1876.  A  bye-law  passed  in  1835  ordainet 
that  no  person  should  cairy  on  the  trade  or  calling  of  a  butche 
in  the  City  of  Saint  John,  unless  he  was  licensed  for  that  pur 
pose,  under  a  penalty  of  40s.  for  eyery  offence.  A  similar  bye 
law  was  made  in  1846.  The  matter  was  further  dealt  with  bj 
an  ordinance  passed  in   1868,     Tlu*   bye-law  of  1876,  wbicl 
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all  former  ordinances,  made  pixj vision,  among  other        ^S77 
laings,  for  licensing  persans  to  carry  on  the  titide  or  calling  of    Fx  parte 
^matchers,  etc  ;  fixed  the  amount  to  be  paid  for  the  license ;  and  MwKiHAy. 
^xr^dained  penalties  for  offence  against  the  bye-law.     The  eighth 
^^ciicm  authorized  the  Mayor  to  license  freemen,  or  persons  duly 
imaalified  to  carry  on   business  in   the  said  city,  to  sell  fresh 
c^cat,  etc,  within  the  said  city.     The  ninth  section  imposed 
>^nalties  on  persons,  other  than  licensed  butchers,  or  persons 
moensed  under  the  8th  section,  who  ofTei^ed  for  sale  or  sold 
fresh  meat  in  small  quantities,  either  in  the  market  or  else- 
^ivliere  io  the  City  of  Saint  John. 

Feb.  6.     Wddan,  Q.  C,  obtained  a  rule  /u«i  for  a  i^ertiorari 

on  the  gix)und  of  the  invalidity  of  the  bye-law  under  which  the 

conviction  was  had.     He  cited   The  Kiivj  v.  Tappenden^ ;  The 

King  v.  BircP ;  Rex  v.  Breton^ ;  Tlie  Qivecv  v.  The  Governors 

of  Dariinfftoii  Scfiool^ ;  Shaw  v.  Poynter^.  * 

Feb.  17.  Tuck,  Q,  C,  shewed  cause.  Tlie  only  question  in 
this  case  is  whether  the  Mayor,  Aldennen  and  Commonalty  of 
the  City  of  Saint  John  can  require  persons  who  are  freemen  of 
tke  dty  to  take  out  a  license  before  selling  fresh  meat  in  small 
quantities.  The  bye-laws  of  the  city  require  this,  and  unless 
they  are  in  this  respect  invalid  Minnehan  was  rightly  convicted. 
The  Charter  of  the  city  (3  L.  k,  P.  S.,  p.  994)  gives  full  power 
to  make  bye-laws.  Power  is  also  given  to  the  City  Corporation 
to  hold  and  keep  markets  (3  L.  &  P.  S.  p.  998);  and  to  make  free 
otiwns  (3  L.  &  P.  S.  p.  1001.)  It  will  be  argued  that  the 
word*  in  the  Charter  (3  L.  &.  P.  S.  p.  1001)  that  "no  person 
other  than  a  freeman  can  sell,"  etc.,  implies  that  freemen  can 
»11  without  restriction ;  but  the  Charter  gives  full  and  ample 
jwwer  to  the  City  Corporation  to  make  ordinance.?  for  the 
government  of  all  trades  and  callings  which  must  apply  to  free- 
iBeB  as  well  as  to  other  citizens. 

Then  again  the  Act,  33  Vic,  c.  4,  repeals  the  provisions  of 
th«  Charter  relating  to  fi'eemen  and  puis  all  citizens  on  the 
*«ne  footing. 

It  will  be  argued  that  because  the  Charter  makes  special 
pityviaio&  for  licensing  auctioneers,  innkeepei*s,  etc.,  it  was  not 
gtgrfed  that  persons  should  be  licensed  to  sell  fresh  meat 

'IfiMt  115.  M8  Ei«t.  384.   ^4  Burr.  2260.  *6  Q.  B.  682.  ^2  Ad.  &  K.  .S12. 
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__^^^ in  small  quantities,  the  Charter  being  silent  as  to  this.     The  tni 

Kx  paHe  construction,  however,  is  that  the  Chaiter,  while  making  it  nc 
cessaiy  that  licenses  should  be  taken  out  befoi*e  caiTying  o 
cei-tain  employments,  leaves  it  still  open  to  the  City  Corpora 
tion  to  gi-ant  licenses  for  such  other  emplojnnents  oi*  occups 
tions  as  they  shall  see  fit,  and  to  require  pei^sons  to  take  ou 
licenses  thei'efor  before  canying  on  such  employments  or  occii 
pations. 

The  special  authorities  given  by  the  Chailer  are  confirnie 
and  extended  by  a  general  clause  (8  L.  &  P.  S.,  p.  1027).  Th 
markets  are  absolutely  given  to  the  City  Coi-pomtion,  and  th 
general  |)ower  to  make  bye-laws  for  the  good  government  of  th 
city,  and  for  declaring  in  Avhat  manner  all  ai'tificei's,  inhabit 
ante  and  rcsidente  of  the  city,  and  their  factoi's,  servante  am 
apprentices  shall  use,  cairy  and  l>ehave  themselves  in  thei 
offices,  functions  and  business.  I  submit  that  the  bye-law  ii 
question  is  within  the  power  hereby  expressly  given  to  th 
City  Corporation  ;  that  the  bye-laAv  is  valid,  and  the  convictioi 
is  good  and  must  be  affirmed ;  and  I  cannot  see  that  the  case 
cited  in  support  of  this  rule  weaken  or  destroy  this  positiot 
But  even  if  this  is  not  so  the  offence  was  committed  in  th 
market,  and  there  can  be  no  question  as  to  the  right  of  the  Oit; 
CoiTporation  to  regulate  the  sale  of  all  articles  in  tlic  marked 
and  to  declare  under  what  cii-cumstances  any  person,  or  class  o 
persons,  may  carry  on  business  there. 

WeldoUy  Q.  C.y  in  suppoi-t  of  the  rule.  The  bye-law  of  187< 
is  not  confined  to  the  market,  it  applies  to  the  whole  city.  I 
cannot  be  good  in  pait  and  bad  in  part. 

The  Charter  of  the  city  having  been  confirmed  by  statut 
becomes  the  same  as  a  statute.  And  on  the  principle  of  ftu 
pres»io  unitui  est  exclumo  alteritut  the  restriction  by  the  Char 
tcr  of  the  right  to  exeixjise  certain  tirades  to  freemen  impliedly 
gives  them  the  right  to  exercise  these  trades,  which  right  canno 
be  taken  away  by  a  bye-law  of  the  city.  So  also,  intheprovi 
sions  in  the  Chai-ter  that  auctioneers,  liquor-dealera,  etc.,  canna 
carry  on  their  occupations  without  licenses,  we  have  an  impliec 
declaration  in  the  Charter  tliat  the  restriction  shall  not  extend  U 
other  occupations  than  those  named.  Freemen  are  allowed  U 
sell  in  the  market  upon  paying  certain  tolls,  and  the  City  Cor 
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c3ration  has  no  right  to  impose  additional  pecuniary  burthens        ^^"^^^ 
n  them.     In  addition  to  the  cases  cited  on  moving  for  the     Ex  parte 
le  he  relied  upon  Rex  v.  Ginerer,^  Rex  v.  Tnmvell.^  Minnimax, 

Cur,  adv.  rnlt. 
The  judgment  of  the  Court  wa«  now  delivered  by 
Allen,  C.  J.  This  was  an  application  for  a  certiorari  to 
Kring  up  a  conviction  6f  James  Minnehan  for  having  "  cut  and 
BTered,  and  expased  for  sale  in  the  Country  Market  of  the  City 
F  Saint  John,  fresh  meat,  beef,  etc.,  iji  pieces  less  than  a  quar- 
^j:,"  since  the  first  day  of  May,  1876,  without  being  dulj- 
excused,  contrary  to  a  bye-law  of  the  city. 

3Iinnehan  carried  on  the  trade  of  a  butcher  in  the  city.  He 
Mi^  taken  out  his  freedom,  and  was  duly  sworn  and  i-egistcred 
s  a  freeman  of  the  city,  on  the  19th  April,  1870.  He  had 
biased  and  was  in  the  occupation  of  a  stall  in  the  market,  for 
rbich  he  paid  rent ;  but  had  not  taken  out  any  license  as  a 
»>\itcher  for  the  year  1876. 

By  the  Charter  of  the  city  the  Corpoiution  is  authoiized  ia 
nake  freemen  of  the  city,  and  to  exact  certain  fees  on  the  occa- 
4ion  of  granting  certificates  of  freedom  ;  and  no  person  "  not 
being  a  free  eitizeii,  can  use  any  art,  tirade,  mystery,  or  occupa- 
tion within  the  said  city,  etc. ;  or  shall  sell,  or  expose  for  sale, 
any  manner  of  goods,  wai'es,  merchandise  or  commodities  by 
retail,"  etc.,  within  the  city,  under  certain  penalties  therein  men- 
tioned.    By  the  6th  Vic,  c.  35,  s.  3,  the  i  ight  to  use  any  art, 
trade,  etc,  or  to  carry  on  business  in  the  City  of  Saint  John,  is 
€itended  to  such  other  persons,  not  beiv<j  free  citizens^  as  shall 
obtain  license  from  the  Mayor  for  the  pui-pose,  and  who  shall 
pay  for  such  license  a  yearly  sum,  to  be  fixed  by  ordinance  of 
the  Corporation,  not  exceeding  £.">  nor  less  than  58;  and,  by 
4e  Charter  it  is  granted  to  the  city  "  to  hold  and  keep  such  and 
w  many  markets  on  every  day  in  the  week  throughout  the 
year  (except  Sunday),  at  such  place  and  places  in  the  City  of 
Siint  John,  as  the  Mayor,  Aldermen,  and  Commonalty,  for  the 
time  being,  etc,  shall  see  fit  to  establish,  ei-ect  and  appoint,  etc, 
^'hI  to  take  and  receive  sitch  tolls,  fees   and  perquisites,  as 
1     ^^reasanuUe,  therefrom,''    The  Mayor  is  to  be  clerk  of  the 
^Aet  with  power  to  appoint  a  deputy,  and  with  authority  to 

^^6  T.  E.  732.  '•  3  DougT  207! 
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1877  Jo  and  execute  forever,  within  the  limits  of  the  city,  "  al 
Bxi  parte  whatsoever  to  the  office  of  the 'clerk  of^the  market  doth, 
MiKKEHAN.  QY  may  belong."  The  Common  Council  of  the  city  are  emp 
ed  to  grant  licenses  to  such  free  citizens  as  they  may  think 
act  as  auctioneers,  and  to  keep  taverns ;  and,  in  additicm  1 
fees  paid  by  them  upon  being  made  free  citizens,  to  exact  a 
fees  and  payments  from  those  to  wTiom  such  license 
gmnted. 

The  Charter  also  contains  a  gi^ant  of  a  power  to  make 
laws,  which  is  as  follows :  "  The  Common  Council  of  the 
city,  for  the  time  being,  shall  have  full  power,  etc.,  to  f 
constitute,  ordain  etc.,  etc.,  all  such  laws,  statutes,  lights,  < 
ances  and  constitutions,  which  to  them,  or  the  greater  part  of 
shall  seem  to  be  good,  useful  or  necessary  for  the  good  ml 
government  of  the  body  corpomte  aforesaid,  and  of  all  of 
ministers,  artificers,  citizens,  inhabitants  and  residents  of  th 
city,  within  the  limits  thereof ;  and  for  declaring  how  and 
w^hat  manner  and  order  the  Mayor,  Recorder,  Aldermei 
Assistants  of  the  said  city,  for  the  time  being,  and  all  ev< 
their  officers  and  ministers,  and  all  artificers,  inhabitanti 
residents  of  the  same  city,  and  their  factors,  servants  ai: 
prentices,  in  their  offices,  functions  and  business  within  th« 
city,  etc.,  etc.,  shall  use,  carry  and  behave  themselves ;  an 
the  farther  public  good,  common  profit,  trade  and|bettergc 
ment  of  the  said  city,  and  for  the  better  preserving,  gove: 
disposing,  letting  and  setting  of  the  lands,  etc,,  etc.;  ai 
other^things  and  causes  whatsoever,  touching  or  coDce 
the  said  city,  or  the  state,  right  and^interest  of  the  same 
vided  such  laws  be  not  contradictory  or  repugnant  to  the  ] 
statutes  of  Jthat  part  of  our  kingdom  of  Qreat  Britain, 
England,  or  of  our  said  Province,  etc." 

Amongst  some  bye-laws  ordained  by  the  Common  Couo 
the  city  in  1835,  was  one  entitled  "  A  Law  to  Regulate  the 
lie  Markets  in  Saint  John,"  the  5th  section  of  which  is  a 
lows : "  Nojperson  shall  exercise  the  trade  or*calling^of^a  bi 
in  this  city  unless  he  is  licensediov  that  purpose*by^the  B 
under  the  penalty  of  408.  for  every  offence ;  and  that 
butcher  shall  be  licensed  annually,  and  shall  during  thai 
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liable  to  be  displaced  by  the  Mayor  for  improper  conduct."        ^877 
similar  bye-law  was  re-enacted  in  1846.  ^  parte 

In  1868  another  ordinance  was  passed,  relating  to  the  mar-   MiNintHAH. 

,  the  5th  section  of  which  is  as  follows :  *'  No  person  shall 

ercise  the  trade  or  calling  of  a  butcher  in  this  city  unless  he 

a  freeman  of  the  said  city  or  duly  licensed  (under  6th  Vic, 

c    35)  to  carry  on  business  within  the  said  city,  and  unless  he 

sJ^mSI  also  be  duly  licenced  as  a  butcher  by  the  Mayor,  under  the 

p^snalty  of  $20  for  each  and  every  offence ;  and  every  butcher's 

License  shall  be  for  a  period  not  exceeding  one  year,  and  shall 

es^[nre  on  the  first  day  of  May  next  succeeding  the  date  of 

license ;  and  for  every  such  license  there  shall  be  received  by 

tbe  Mayor  the  sum  of  $20 ;  provided  Uiat  it  shall  be  lawful  for 

tli€  Mayor,  at  any  time  to  revoke,  and  annul  the  license  of  any 

^Hitcher,  for  improper  conduct  or  any  breach  of  this  law,  or  any 

WW  that  may  hereafter  be  passed  for  the  government  of  the 

butchers  of  the  said  city,  or  for  the  breach  of  any  marketlaw 

onr  F^gnlation  for  the  government  of  the  markets  or  any  of  them." 

In  July,  1876,  another  ordinance  was  passed  intituled  "A     * 

w  relatii^  to  the  Public  Markets  of  Saint  John,"  which  re- 

tibe  ordinance  of  1868,  and  makes  other  provisions. 
The  14th  section  prescribes  the  tolls  to  be  taken  in  the  mar- 
ket, pursuant  to  the  provisions  of  the  Charter  in  that  behalf. 
I^he  5th  section  is  an  exact  copy  of  the  corresponding  section 
ii^  the  Ordinance  of  1868,  except  that  instead  of  the  Mayor  re- 
<^eiving  the  $20  for  the  license,  that  sum  is  required  ''  to  be  paid 
ty  the  party  licensed  into  the  office  of  the  Chamberlain  of  the 
city."    And  the  8th  section  is  as  follows  :  "  The  Mayor  of  the 
fl^d  eity  may  license  annually  such  and  so  many  persons,  bevng 
fr^eemtn^  or  duly  qualified  io  carry  on  business  in  the  said  city 
•a  he  may  see  fit,  to  sell  fresh  meat,  poultry,  wild  fowl  and  fresh 
fish,  within  the  said  city,  designating  in  such  license  the  place 
<nr  shop  to  be  occupied  by  the  person  so  licensed.    Every  such 
ficense  shall  be  held  at  the  pleasure  of  the  Mayor,  and  shall  un- 
less sooner  revoked,  expire  on  the  first  day  of  May  next  after 
tbe  granting  of  such  license,  and  shall  not  be  assignable.   The 
(hop  or  place  for  which  such  license  may  be  granted  shall  be 
fitm  up  io  the  satisfaction  of  the  Mayor,  or  of  such  person  as 

be  may  from  time  to  time  appoint ;  and  all  regulations  made 
29 
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^*^^'  by  the  Mayor  shall  be  obeyed  on  pain  of  forfeiture  of  si 
Bk  parte  license.  ♦♦♦♦♦♦  Every  person  receivi 
MiNMEBAN.  gucii  license  shall  pay  therefor,  at  the  office  of  the  Cha 
berlain  of  the  city,  the  sum  of  $20/'  The  9th  section  impo 
certain  penalties  upon  any  person  other  than  licensed  butch 
or  persons  licensed  under  the  8th  section,  who  shall  offer 
sale  or  sell  fresh  meat  in  small  quantities,  either  in  the  marl 
or  elsewhere  in  the  City  of  Saint  John. 

The  only  question  in  this  case  is  the  validity  of  the  bye-l 
which  requires  butchers,  who  are  already  freemen  of  the  ci 
to  take  out  annual  licenses  and  to  pay  the  sum  of  $20  ] 
annum  for  them,  and  subjects  them  to  penalties  for  pursui 
their  lawful  calling  without  such  license.  And  we  are 
opinion  that  such  bye-law  is  invalid. 

We  have  referred  to  the  bye-laws  of  1835  and  1846,  becai 
they  were  alluded  to  in  the  argument,  but  it  is  unnet^essaiy  n 
to  decide  what  was  the  effect  of  these  laws,  inasmuch  as  tb 
have  both  been  rescinded  or  suspended.  It  was  rather  sugge 
*  ed  in  argument  that  the  existing  law,  even  if  it  were  i 
strictly  within  the  terms  of  the  Charter,  might  derive  a  co 
of  right  from  the  fact  that  a  law  of  a  similar  character  h 
been  in  existence  as  far  back  as  1835.  But  authority  and  fi 
are  both  against  the  argument.  In  The  Qiteen  v.  The  Ooverru 
of  Darlington  School,^  a  bye-law  was  pronounced  invalid 
hundred  years  after  it  was  made.  But  the  bye-law  of  1831 
not  a  similar  law  to  the  present  one.  They  differ  in  this  i 
portant  particular — the  former  only  required  the  butchers 
take  out  licenses,  the  latter,  in  addition  to  the  requirements 
the  former  law,  obliges  them  to  pay  the  sum  of  $20  a  year  ii 
the  city  treasury  before  they  can  enjoy  that  freedom  of  the  ci 
for  which  they  have  already  paid — freedom  to  buy  and  s< 
and  conduct  their  lawful  business. 

Under  the  authority  of  the  IpavAch  Tailors*  Case^  it  may 
open  to  question  whether  the  ordinances  of  1835  and  1846  w< 
not  vXtra  vires ;  but,  )>e  that  as  it  may,  we  think  that  those 
1868  and  1875  are  clearly  so. 

No  doubt  a  Charter,  like  that  of  the  City  of  Saint  Jol 
granting    an    important  franchise,  and  conferring  extensi 

^6Q.  B.,  682»  Ml  Co.  63*. 
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powers  to  be  exercised  for  public  purposes,  should  receive  as         1877 
ifberal  a  construction  as  can  reasonably  be  given  to  it,  con-     Jfe  parie 
sistently  with  legal  principles,  and  for  the  purpose  of  giving   Minkehah. 
effect  to  the  objects  of  the  grant.     But  all  restrictions  upon 
trade  and  industry  are  contrary  to  the  policy  of  the  common 
larwv^ ;  and  the  stipulation  which  the  Charter  contains,  that  none 
but;  freemen  of  the  city  shall  carry  on  business  in  it,  to  some 
extent  contravenes  this  policy.     The  Charter,  however,  having 
be«xi  confirmed  by  an  Act  of  the  Legislature,  (26  Geo.  III.  c.  46) 
no  c[uestion  can  now  arise  as  to  the  validity  or  obligation  of  this 
recrtriction;  but  the  grant,inthis  particular, being  in  contravention 
of    the  ordinary  rights  of  the  subject,  cannot,  consistently  with 
legaJ  principles  of  construction,  be  carried  beyond  the  letter,  or 
what  must,  of  necessity,  be  intended.  The  Charter  undoubtedly 
required  eveiy  one  who  sought  to  carry  on  a  trade,  or  to  do  busi- 
ness in  the  City  of  Saint  John,  to  take  out  his  freedom,  and  to 
pay  certain  specified  fees  and  charges  as  incident  thereto ;  but, 
having  complied  with  the  requirements  of  the  Charter  in  this 
respect,  where  do  we  find  the  authority  given  to  the  Corpora- 
tion to  compel  him  to  take  out  a  license,  and  to  subject  him  to  a 
farther  burthen  of  $20  per  annum,  before  he  will  be  permitted 
to  exercise  his  rights  as  a  free  citizen  ?  We  find  no  such  author- 
ity, except  in  relation  to  such  citizens  as  may  seek  to  carry  on 
business  as  auctioneers  or  tavern-keepers.     And  the  fair  infer- 
^ce  to  be  deduced  from  the  exceptional  provisions  of  the 
Charter  with  regard  to  these,  would  be,  that  it  was  not  intend- 
ed the  Corporation  should  have  the  power  to  place  similar  re- 
strictions upon  any  other  class  of  citizens. 

Comprehensive  as  the  power  to  make  bye-laws  seems  to  be, 
it  will  be  observed  that  it  confers  no  power  to  impose  burthens 
or  restrictions  upon  trade  or  industry,  beyond  the  fees  paid  for 
^e  freedom  of  the  city.  The  power  of  the  Common  Council 
w  limited  to  the  making  of  laws  "  necessary  for  the  good  govem- 
nient  of  the  body  corporate,  etc.,  and  of  the  inhabitants  of  the  ' 
city,"  etc.,  for  declaring  how  the  officers  of  the  Corporation  and 
dtizens  shall  conduct  themselves ;  "  for  the  further  public  good, 
common  profit,  trade  and  better  government  of  the  city;" 
relating  to  letting  of  the  city  lands;  and  "for  all  other 
tluDgs^  etc.,  touching  or  concerning  the  said  city,  etc.,  provided 
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^^^^        that  such  laws  be  not  contradictory  or  repugnant  to  the  lawa  or 

&  paru     statutes  of  England,"  or  of  this  Province. 

MixKBHAH.  "phg  bye-law  which  restrains  a  citizen  from  working  at  his 
lawful  trade,  or  carrying  on  his  lawful  business,  until  he  pays 
into  the  city  treasury  a  sum  of  money  for  pennission  to  do  ao, 
*'  is  repugnant  to  the  law  of  England."  On  this  principle,  in 
the  Ipamich  Tailors'  Case,  an  ordinance  that  no  person  exer- 
cising certain  trades  within  the  town  of  Ipswich, ''  should  keep 
any  shop  or  chamber,  or  exercise  the  said  faculties,  or  any  of 
them,  till  he  had  presented  himself  to  the  Master  and  Wardens 
of  the  said  society,  and  should  prove  that  he  had  served  seven 
years,  at  the  least,  as  an  apprentice,  and  before  he  was  admitted 
by  them  to  be  a  sufficient  workman,  etc.,"  was  held  to  be  vxad. 
In  that  case  it  was  said,  that  "  without  an  Act  of  Partior 
ment  none  can  be  restrained  from  ivorki/ng  in  any  lawful 
trade,  *  »  *  And  that  the  restraint  of  the  defendant  for 
more  than  the  Act,  5  Eliz.,  has  made,  was  against  law ;  and, 
therefore,  forasmuch  as  the  statute  lias  not  restrained  him  who 
has  served  as  an  apprentice  for  seven  years  from  exercising  the 
trade  of  a  tailor,  the  said  ordinance  cannot  prohibit  him  from 
exercising  his  trade,  till  he  has  presented  himself  before  th^n, 
(the  Master  and  Wardens)  or  till  they  allow  him  to  be  a  work* 
man ;  for  these  are  against  the  lil)erty  and  freedom  of  the  sub- 
ject ;  *  *  but  ordinances  for  i  H<»  good  order  and  govemmeat 
of  men  of  trade  and  mysteries  ai*e  good ;  but  not  to  restrain 
any  one  in  his  lawful  mystery."  So,  in  Com.  Dig.,  Bye-Law, 
C.  3,  it  is  said  that  a  bye-law  that  a  man  ''shall  not  use  his  trade 
in  London  unless  he  be  free  of  such  a  company ;"  or  that  "  no 
one  shall  use  his  trade  in  such  a  town  who  was  not  an  apprentiee 
in  that  same  town,"  is  bad.  In  Jtex  v.  Harrison*  a  bye-law  ibtA 
a  butcher  in  London  must  be  free  of  the  Butchers'  Oomp«ny, 
was  held  to  be  good ;  but  it  was  so  held  expressly  on  ihe  groond 
that  it  was  a  part  of  the  original  constitution  of  the  City  of 
London.  The  return  to  the  mandamus  certified  such  to  have 
been  the  custom  of  London  from  time  immemorial. 

In  Rex  V.  Tappenden^  a  bye-law  altering  the  qaalificatian  of 
persons  to  be  taken  as  apprentices  by  the  members  of  a  corpo^ 
ration,  in  order  to  acquire  their  freedom  by  a  certain  servitude, 

ilOoke^53«.  «3  Burr.  1322.  *3  Eart.  18S. 
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irius  held  to  be  not  warranted  by  a  custom  in  such  body  which        ^^^"^ 


doomed  by  prescription  to  make  bye-laws  regulating  the  num-     Ex,  parte 
lox*  of  persons  to  be  taken  as  apprentices.     And  it  was  so  held,   Mihnbhak. 
"  ixsAsmuch  a&  it  attempted  to  add  a  qualification  to  the  per- 
MX^B  before  eligible  to  be  taken  as  apprentices,  beyond  what  the 
constitution  required."    And  to  the  same  effect  see 


GraJit  on  Corp.  81. 

It  cannot  fairly  be  argued  that  this  bye-law  is  merely  an  or- 
dixiAnce  to  regulate  the  market.     Its  provisions  include  the 
wbole  city.    A  butcher  cannot  exercise  his  trade  anywhere  in 
the  city  without  paying  an  annual  sum  of  $20,  in  addition  to 
^hat  he  pwd  for  his  freedom.     For  the  purpose  even  of  pre- 
serving good  order  in  the  market,  it  would  be  an  unreasonable 
bye-law ;  for  although  misconduct  will  occasion  a  forfeiture  of 
the  license,  the  same  amoimt  of  money  is  exacted  from  all 
alike — ^tiie  well-behaved  and  the  (tisorderly. 

By  the  33rd  Vic,  a  4,  s.  1,  it  is  enacted  that ''  from  and  after  i 

tfae  pasging  of  this  Act  the  making  of  free  citizens  of  the  City 
of  Saint  John,  and  the  liberty  thereof  is  abolished ;  provided 
tbat  nothing  herein  contained  shall,  in  any  manner,  affect  any 
of  the  rights,  jyrivilegeay  or  duties  of  those  who  have  been 
niade  free  citizens  imder  the  Charter  of  the  said  city,  prior  to 
tbe  passing  of  this  Act." 

By  the  2nd  section,  any  person  who  may  have  paid  for  the 
freedom  of  the  city  before  the  passing  of  the  Act,  but  who 
nuiy  have  n^lected  to  take  it  out,  and  become  registered,  may 
do  60  at  any  time  after  the  passing  of  the  A^t,  upon  taking  the 
oath  prescribed  by  the  Charter ;  and  he  shall  thereupon  be  en- 
**flrf  to  enjoy  aU  the  rights  a/tid  privileges  of  a  freeman  of  the 
^,  to  qU  vntents  and  purposes,  as  if  lie  had  taken  it  out  and 
^dttiy  regisUredhefore  thepassiiig  of  the  Act. 

By  the  3cd  section  the  Mayor  is  empowered  to  grant  licenses 
to  persQins  to  carry  on  business  in  the  city,  and  the  persons  so 
licensed  shall  be  subject  to  the  pa3rment  of  all  charges,  taxes, 
etc,  and  be  liable  to  such  duties  and  obligations  as  freemen  and 
other  inhabitants  of  the  city  are  liable  to. 

The  4>th  section  empowers  the  Common  Council  to  make  bye- 
^^  in  relation  to  the  parties  so  licensed. 
This  Act  was  passed  on  the  28th  of  March,  1870 ;  and  Min- 
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__i?II_  nehan  would  seem  to  have  been  sworn  in  under  the  provisioi 
Ex  parte     of  the  2nd  section  of  it. 

In  our  opinion  this  Act  does  not  abridge  or  alter  the  rights  < 
freemen  under  the  Charter ;  whatever  rights  they  had  befo: 
the  Act  passed  they  have  still.  For  these  reasons  we  think  tl 
bye*law  is  invalid  as  against  them. 

Rule  absolute  for  ceHiorarL 


1877  THE  QUEEN  i\  KNAPP. 

^  j^         Croio7i  Side — Practice — Indorsement  on  writ  of  attac/itnent — Delay  \ 

^pply^'*^  f<>^  tmf,  and  for  alias — Setting  out  tide  of  cause  in 

lohich  contempt  was  committed. 

It  is  not  necessary  that  the  Rule  of  Coart  for  an  attachment  for  contempt  \ 
taken  out  and  tiled  in  the  office  of  the  Clerk  of  the  Crown. 

The  indorsement  on  a  writ  of  attachment  fer  contempt  was  as  follows  :     ** ! 

John  Doe  on  the  demises  of  Edward  Cogswell  and  others  v.  Valentine  Smit 

A  for  not  attending  Court  when  subpcened  on  the  part  of  the  plaintiir.     Imtm 

I  14th  Feb.,    1877.      Chris.   Milner,   Att'y  of    Lessors  of  plaintiff."    Hel 

sufficient,   the    defendant  having  full  knowledge  of    the    alleged  cause 
contempt,  and  of  the  suit  in  which  it  was  comnutted. 

The  writ  of  attachment  was  returnable  on  the  first  Tuesday  in  Michaelmas  Ten 
the  aUas  was  applied  for  in  the  following  Hilary  Term.  The  defendant  d 
not  show  that  he  was  prejudiced  by  the  delay.  Htldj  that  there  was  no  sai 
delay  as  to  justify  the  Court  in  setting  aside  the  aUas, 

In  the  body  of  the  affidavit  on  which  the  dliaa  issued  the  suit  in  which  tl 
contempt  was  committed  was  described  as  *'  John  Doe,  on  the  demises 
Edward  Cogswell  and  others,  against  Valentine  Smith."    HtJdt  sufficient. 

This  was  an  application  to  set  aside  an  alias  attachment  f< 
contempt,  issued  against  the  defendant,  on  the  ground  of  vm 
gularity. 

April  10.  Kaitiaford  obtained  a  rule  nisi  on  the  followin 
grounds: 

1st.  That  the  rule  for  the  original  attachment  had  not  bee 
taken  out  and  filed  in  the  office  of  the  Clerk  of  the  Crown. 

2nd.  That  the  attachment  was  improperly  indorsed.  Thi 
it  should  have  stated  that  it  was  issued  for  contempt,  and  it 
nature  of  such  contempt,  and  the  title  in  full  of  the  cause  i 
which  the  contempt  was  committed. 

3rd.  That  the  first  writ  having  been  improperly  issued,  tl) 
Court  had  no  power  to  order  an  aZi4X8, 

4th.  Delay  in  applying  for  the  aliaa ;  which  should  hav 
been  applied  for  in  Michaelmas  Term  last. 

5th.    Delay  in  issuing  the  orignal  attachment. 
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6tlL   That  the  affidavit  on  which  the  alias  issued  was  in-       ^877. 

snfficieiit ;  it  should  have  stated  the  names  of  all  the  lessors  of  The  Qttien 
the  plaintiff  in  the  suit  in  which  the  alleged  contempt  was  ^' 

oommitteA  ^''^'*'*- 

April  21.    E.  L.  Wetmore  shewed  cause,  and  D.  L.  Haning- 
ton  vas  heard  in  support  of  the  rule. 

Cur,  adv.  wit 
The  judgment  of  the  Court  was  now  delivered  by 
Allen,  C.  J.,  (who,  after  reciting  the  grounds  upon  which  the 
'^eniw  was  granted  continued) :  In  support  of  the  first  objec- 
tioo,  the  Rule  of  Trinity  T.,  23rd  Vic,  (Bots.  Rules,  1 46)  was  relied 
on.  It  states  that  "  where  writs  of  attachment  or  other  writs  are 
^■BDedoutof  the  Crown  Office  upon  a  Rule  of  Court  therefor,  or 
by  order  of  a  Judge,  the  Clerk  shall,  at  the  time  of  signing  and 
Veiling  the  writ,  put  at  the  foot  thereof,  or  indorse  thereon,  a 
iBemonndum  in  the  form  following,  or  to  that  effect,  as  the  case 

««ty  be :    By  Rule  of  Court  of Term,  A.  D. 

1^-;  or,  By  order  of  the  Chief  Justice,  (or  Mr.  Justice ,) 

dited ;  filed  in  the  Crown  Office." 

It  was  contended  that  the  Clerk  of  the  Crown  had  no  authority 

^  ianie  the  attachment  in  this  case,  until  the  rule  therefor  was 

filed  in  his  office.    We  think  the  rule  of  Court  does  not  require 

tiua   There  is  an  obvious  distinction  between  an  order  ^  of  the 

Onrt  for  an  attachment  to  issue  and  the  order  of  a  Judge  for 

^Ittt  pupoee.     In  the  former  case  there  is  a  record  of  it  in  the 

Jfimtes  of  the  Court,  but  there  is  no  record  of  it  in  the  latter 

^xcqpt  the  order  itself;  and,  therefore,  there  is  a  necessity  for 

fifing  the  order  in  the  Crown  Office.     The  words  "  filed  in  the 

Crown  Office,"  clearly  relate  only  to  the  Judge's  order.     There 

boothing  in  the  objection  that  the  Clerk  of  the  Crown  could 

^  seal  the  attachment  until  the  rule  was  produced  to  him. 

%  doabt,  he  might  refuse  to  do  so  unless  the  rule  was  taken 

^;  hat  if  he  chooses  to  do  so,  what  possible  injuiy.  is  done  to 

4e  defendant,  if,  in  point  of  fact,  the  Court  had  ordered  the 

^^^idunent  to  issue. 

^  next  objection  was  that  the  indorsement  should  have 
'^^  that  the  attachment  was  issued  for  contempt ;  the  nature 
V  sndi  contempt;  and  the  title  of  the  cause  in  full.  The  in- 
**8ttDent  was  as  follows ;  "  In  John  Doe  on  the  demises  of 
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Edward  Cogswell  and  others  v.  Valentine  Smith,  for  not  attend 
ing  Court  when  subpoenaed  on  the  part  of  plaintiff.  Issued  1441 
February,  1877.  Chris.  Milner,  Att'y  of  Lessors  of  Plaintiff." 

It  probably  would  have  been  more  correct  to  follow  th< 
directions  in  the  books  of  Practice. .  Thus,  in  Grady  and  Scot 
Crown  Pi-ac.,  516,  after  directing  the  name  of  the  original  caua 
to  be  stated,  the  form  of  the  indorsement  is,  "  For  his  contemp 

in  not  paying  the  sum  of ,  pursuant  to  a  Rule  of  Court,"  etc 

[describing  tJie  mature  of  the  contempt  in  the  ivords  of  the  Rule  q 
Court.]  In  Gude's  Crown  Prac,  152,  the  form  of  indorsement  if 
"  By  Rule  of  Court  for  their  contempt  in  not  obeying  a  peremp 
tory  writ  of  mandamus,"  [or  as  the  case  may  be.]  "  A.  B.,  Solicito 
for  the  prosecution."  And  in  Hand's  Prac.,  507,  the  form  is  sub 
stantially  the  same.  But  we  do  not  think  it  follows  that  ever 
variation  from  this  form  is  such  an  irregularity  as  will  reqnir 
us  to  set  aside  the  attachment,  if  the  indorsement  is  suScien 
to  inform  the  party  what  the  proceeding  against  him  is  foi 
Here  the  defendant  is  told  it  is  for  not  attending  Court  wha 
subpoenaed  on  the  part  of  the  plaintiff,  in  a  certain  suit.  H 
knew  exactly  what  the  attachment  was  for ;  because  he,  ii 
person,  shewed  cause  against  the  rule  niai-  for  the  attachment 
having,  therefore,  full  knowledge,  both  of  the  alleged  cause  o 
contempt,  and  of  the  suit  in  which  it  was  committed,  we  canno 
see  that  the  omission  of  the  word  '*  contempt"  could  prejndie 
him  in  any  way ;  or  that  he  could  possibly  be  misled  by  th* 
omission  to  state  the  names  of  all  the  lessors  of  the  plaintiff  ii 
the  suit  in  which  he  had  been  subpoenaed.  In  attachment 
against  Sheriffs  for  not  returning  writs,  or  for  not  bringing  ii 
the  body,  the  word  "  contempt"  is  not  used  in  the  indoraementi 
shewing  that  it  is  not  essential  to  the  validity  of  the  ttttadh 
ments  ;  we,  therefore,  think  this  objection  should  not  pnrvai 

We  think  there  was  no  unnecessary  delay  in  issuing  tb 
original  attachment,  and  no  irregularity  in  it.  Neither  do  w 
think  that  there  was  any  such  delay  in  applying  for  the  aUm 
as  to  justify  its  being  set  aside.  The  original  attachment  hav 
ing  been  returnable  on  the  first  day  of  Michaelmas  Term  lasl 
the  aliae  might,  no  doubt,  have  been  issued  during  that  tem 
but  we  cannot  say  that  the  plaintiff's  attorney  was  bound  tad 
so.    The  defendant,  at  all  events,  has  not  shewn  that  he  wm  i 
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anj  way  prejudiced  by  the  delay ;  and  the  contempt  of  which         ^877 
le  WB8  adjudged  guilty   in  Trinity  Term   last  has  not  been  TheQuxkn 
poiged    In  Bex  v.  Perring,^  where  an  attachment  against  a  *'• 

Sheriff  for  not  bringing  in  the  body  was  set  aside ;  the  plaintift* 
bad  delayed  sueing  out  the  attachment  at  the  request  of  the 
Sheriff's  officer,  and  the  Court  were  of  opinion  that  the  plain- 
tiff had  thereby  discharged  the  Sheriff,  and  had  no  right  to  issue 
the  attachment  at  alL  It  is  no  authority  for  the  position  taken 
in  this  case,  that  the  delay  from  Michaelmas  to  Hilary  Term 
mkes  the  attachment  irregular. 

Ilkere  is  nothing  in  the  last  objection.  It  is  not  that  there  is 
ay  defect  in  the  title  of  the  cause,  as  stated  at  the  head  of  the 
iffidavit;  but  that  in  the  body  of  it,  where  it  is  stated  that  at- 
tidiment  was  ordered  against  the  defendant,  the  names  of  all 
the  lessors  of  the  plaintiff  are  not  stated ;  but  the  case  is 
described  as  "  John  Doe  on  the  demises  of  Edward  Cogswell 
lad  others,  against  Valentine  Smith."  This  is  no  objection  to 
ihe  affidavit 

We  therefore  think  that  none  of  the  objections  taken  to  the 
pooeediDgs  are  of  sufficient  importance  to  require  us  to  inter- 
fae,  and  that  the  rule  should  be  discharged. 

Rid^  discharged. 

SPRAGUE  V.  KING.  1877 

^^^Hvery  of  lumber — Construction  of  agreement — Whether  actual  deli-        Apnl, 

very  necessary . 

%  Avntiag  atoned  by  the  parties  S.  agreed  with  D.  to  cut,  haul  and  deliver  a 

Mrttti  qaaatity  of  Iocs  tor  D.     Part  of  the  logs  were  to  be  cut  on  lands 

^BOHsd  to  D.  by  the  State  of  Maine,  and  part  on  S^s.  land.    S.  was  to  drive 

wthniberdown  the  Aroostook  River  to  Doyle's  Landing,  and  D.  was  to 

tiluiit  there.    No  logs  smaller  than  16  ft.  long  and  11  in.  in  diameter  at  the 

^tad,  and  bat  few  as  small  as  that,  were  to  be  cut.    The  logs  were  to  be 

*wd  with  D's.  mark     They  were  to  be  scaled  by  D's.  scaler,  whom  S.  was 

jy^.fcpttd.    S.  was  to  pay  the  stompage.     D.  agreed  to  make  advances  on 

2^  he  wis  to  zeceiye  a  commission  of  10  per  cent.    A  second  agreement 

fcerttfaig^  hauling  and  delivering  a  further  quantity  of  logs  was  made  be- 

^*i<atlie  partiesL    This  aereement  was  in  some  respects  similar  to  the  first 

i^.Wt  the  place  where  tne  logs  were  to  be  cut  was  not  mentioned.     D. 

SiJIIj'^M'd  the  soppliee.    The   logs  were  cut,  hauled  and  driven  down  to 

zS!^  Landing.    They  were  got  out  for  D.  and  marked  with  his  mark.    The 

f^yaes  was  contradictoiy  as  te  an  actual  delivery  of  the  logs  to  D.     D. 

■^aofjon  of  them  and  drove  them.     S.  said  he  refused  to  deliver  the 

l^iatil  ha  waa  pai«^  and  that  he  sent  a  man  down  on  the  drive.    The  jury, 

^jiJKtL  ioMid  there  Ifaa  no  actnal  delivery. 

13B.&P.  151. 
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1S77  Htfd,  (by  Allen,  C.  J.,  Weldon  and  Duff,  JJ.,  Fuher,  jud  W 

— disaentiente)  that,  under  the  agreement,  as  the  lumber  was  eat, 

Spragus  marked  with  D'a.  mark,  there  was  an  xippropriatton  of  it  by  8.  ^ 

V,  the  property  in  D.  without  an  actual  delivery  ;  tiiat  the  word 

Kju«q  the  agreement  did  not  denote  a  transfer  of  title,  nor  show  thai 

the  jus  disponendi  until  he  had  made  an  actual  delivery  ol  tlie  In 
but,  rather,  that  it  did  indicate  the  time  and  place,  when  and  wl 
nection  witii  the  lumber  should  cease  ;  and  that  evsn  if  there 
doubt  as  to  the  property  in  the  lumber  so  vesting  in  D.,  that  ^ 
brought  to  D*s.  landing,  and  D.  took  charge  of  it,  it  beoune  his 
the  terms  of  the  agreement,  without  tiie  formality  of  an  actual  c 

This  was  an  action  of  trover  for  a  quantity  of  sj 
The  plaintiff  claimed  the  logs  as  having  cut  and  hai 
off  land  which  he  owned. 

It  appeai-ed  that  on  the  12th  November,  1873,  th 
entered  into  an  agreement  in  writing  with  one  James 
Lyndon,  in  the  State  of  Maine,  to  "  cut,  haul  and  d 
million  superficial  feet,  moi*e  or  less,  of  good  merchanta 
deal  logs,  in  the  winter  of  1873  and  1874, /or  said  Jai 
said  lumber  to  be  cut  on  Township  11,  Eange  3,  and 
owned  by  said  Sprague,  say  600  M.,  more  or  less,  to 
the  former,  and  400  M.,  more  or  less,  on  the  latter— 
a  reserve  of  what  lands  in  Township  11,  Eange 
Dudley  may  want  for  his  mill — and  said  lumber  is  to 
out  of  Presqu*  Isle  stream  into  the  Aroostook  River, 
to  said  Doyle's  Landing,  by  said  Sprague,  and  said  D 
it  there.  Said  Sprague  agrees  not  to  cut  nor  haul 
smaller  than  16  feet  long  and  11  inches  diameter  at  tl 
and  but  very  few  as  small  as  that,  and  to  mark  each 
log  well  with  MXD  when  cut ;  said  logs  to  be  sa 
John,  N.  B.  scale,  and  to  be  scaled  by  John  F.  Goss,sai 
to  board  the  scaler  and  horse  while  scaling  said  lu 
said  Doyle  to  pay  the  scaler.  Said  Doyle  agrees  to 
American  currency,  per  thousand,  for  said  logs,  when 
as  aforesaid,  at  his  landing.  Said  Spittgue  to  pay  the 
on  said  lumber ;  and  said  Doyle  agi*ees  to  make  reas< 
vances  from  time  to  time,  as  the  work  progresses,  an< 
ten  per  cent,  on  all  the  advances  so  made  ;  and  saic 
agrees  to  put  on  a  sufficient  number  of  teams,  in  pro] 
to  haul  the  aforesaid  lumber/' 

The  plaintiff  commenced  cutting  logs  aodn  aftei*  t 
tnent  was  entered  into.     Part  of  them  were  cut  on 
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II.  Binge  3,  on  the  west  side  of  the  Prest^u'  Isle  stream,  and  ^^77. 
the  mt  on  the  east  side  of  the  stream.  Those  cut  on  the  east  Sfraoub 
aide  were  cat  off  the  plaintiff's  own  land ;  those  on  the  west 
side  from  lands  licensed  to  Doyle  by  the  State  of  Maine.  Find- 
ing the  winter  very  favorable  for  lumbering  operations,  the 
plaintiff,  on  the  12th  January,  1874,  entered  into  another  agree- 
nent  with  Doyle  for  an  additional  quantity  of  logs,  which 
agreement  is  as  follows : 

"  I.  the  undersigned,  contiuct  with  James  Doyle,  to  cut,  haul 
and  deliver  five  hundred  thousand,  more  or  less,  superficial  feet 
of  good  merchantable  spruce  deal  logs,  this  pi*esent  winter,  for 
and  James  Doyle,  said  lumber  to  be  delivered  afloat  in  the 
^Aroostook  river,  in  good  order  and  proper  season  next  spring, 
at  or  below  said  Doyle's  landing.  Said  Doyle  is  to  pay  me 
SU5  per  thousand  for  said  logs,  at  the  above  stated  place.  I 
am  to  pay  all  stumpage  that  may  come  against  said  logs.  I 
agree  to  mark  each  of  said  logs  well,  MXD ;  and  to  have  them 
aakd  by  John  F.  Goss;  and  I  agree  to  pay  10  per  cent,  on  any 
ttd  ill  advances  made  by  said  Doyle  to  get  the  aforesaid  logs. 
Slid  Doyle  agrees  to  advance  a  reasonable  amount  of  supplies 
^  money,  from  time  to  time,  as  the  work  progi^sses,  and  I 
*gnse  not  to  cut  nor  haul  any  logs  smaller  than  IG  feet  long  and 
11  inches  in  diameter  at  the  top  end.'* 

(Signed)  .Iohn  H.  Sprague. 

James  Doyle. 

Dqrie  furnished  the  plaintiff  with  supplies  and  money  during 
•fce  winter.  The  logs  were  all  scaled  by  John  F.  Goss,  and  his 
^  Blias  Goss,  by  consent  of  the  parties,  and  were  marked 
mD.,  aa  agreed,  and  driven  by  the  plaintiff  down  to  Doyle's 
Wlinff,  on  the  Aroostook,  in  May  1874.  The  plaintiff  admitted 
tint  he  got  the  lumber  out  for  Doyle,  and  knew  it  was  intended 
'v  the  defendant ;  that  he  had  directed  the  marks  to  be  put 
vpa  it,  and  knew  it  was  the  mark  that  Doyle  had  ased  for 
•wenJ  years. 

The  evidence  was  contradictory  as  to  whether  there  had  been 
^  ictoal  delivery  of  the  lumber  to  Doyle  by  the  plaintiff  at 
^Ws  landing.  The  plaintiff  denied  that  he  had  delivered  it. 
Bftilited  that  on  the  27th  of  May,  when  the  lumber  had  got 
do^io  Doyle's  landing,  he  told  Doyle  they  would  settle ;  that 
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^^^^'        they  then  examined  the  survey  bills,  and  Doyle's  account  for 
Spbaoue     advances,  and  after  crediting  the  plaintiff  wiih  the  logs  at  the 
prices  agreed  upon,  and  debiting  him  with  the  amounts  ad- 
vanced by  Doyle,  a  balance  of  $3,282  was  found  to  be  due  to 
the  plaintiff,  which  Doyle  said  he  could  not  pay  then,   but 
would  send  to  the  defendant  and  get  the  plaintiff  a  draft  for 
81,000  in  the  course  of  a  week ;  that  the  plaintiff  said  that 
would  not  answer  as  he  was  very  much  pressed  for  money ;  and 
that  after  some  further  conversation  about  waiting  till  Doyle 
returned  from  Fredericton,  the  plaintiff  told  him  he  would  go 
down  with  the  lumber,  and  when  he   (Doyle)  paid  him,  h^ 
(plaintiff)  would  receipt  to  him  for  it,  and  that  Doyle  said  tha^ 
was  all  right.     The  plaintiff  was  asked  what  he  meant  by  th^ 
expression  "  receipt  to  him  for  it,"  and  he  answered  "  I  mean^> 
that  I  would  deliver  it  to  him  down  at  Fredericton  when  I  re — 
ceived  my  pay."    He  also  .stated  that  he  followed  the  lumbe»^ 
down  to  Fredericton,  aiil  was  upon  it  several  times  while  it 
was  being  driven  down,  and  occasionally  assisted  a  little  in  On 
driving,  and  that  he  hire<l  Bliss  Goss  to  go  down  on  the  drive 
and  look  after  the  luml>er,  in  case  he  (plaintiff)  was  not  able 
go  down ;  and  that  Goss  did  go  down  on  the  drive  for  him  — 
After  the  conversation  with  Doyle  the  plaintiff  went  home  ^^' 
leaving  the  lumber  at  T  )oylc's  landing,  and  did  not  see  it  agaii 
for  a  fortnight,  while  it  was  being  driven  down  the  river 
Fredericton.     Doyle  stated  that  when  the  logs  got  down  to 
landing  the  plaintiff  told  him  that  he  had  brought  them  to  th( 
place  agreed  upon,  and  said,  "  I   now  give  you  possession  ol 
them."     That  they  then  examined  the  survey  bills  of  the  lum-- 
ber,  and  settled  their  accounts,  and  a  balance  was  found  to  be? 
due  to  the  plaintiff;  that  he  (Doyle)  then  paid  the  plaintif 
$300,  and  he  agreed  to  wait  for  the  balance  till  Doyle  went  top* 
Saint  John,  declining  to  take  Doyle's  note  for  the  amount  Thut-i' 
he  (Doyle)  employed  and  paid  the  men  for  driving  the  lumber^ 
from  his  landing  to  the  Fredericton  boom,  and  among  them. 
Bliss  Goss,  the  man  whom  the  plaintiff  stated  he  had  employ6<L 
to  go  down  on  the  drive  and  look  after  the  lumber  for  him  ^ 
that  he  (Doyle)  had  the  exclusive  charge  of  the  drive,  and  ihat> 
the  plaintiff  had  nothing  to  do  with  it,  but  came  to  where  thejr 
were  on  one  occasion  to  speak  about  a  lumbering  operation^ha 
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proposed  going  into  the  succeeding  winter  ;  and  that  he  (Doyle)        1877 

never  beard  of  the  plaintiff's  making  any  claim  to  the  logs     Spbaoue 

W  more  than  a  month  afterwards.     He  also  stated  that  he  had  ^' 

employed  Bliss  Goss  to  count,  mark,  and  take  delivery  of  the 

logs  for  him,  as  they  were  hauled  out  on  the  ice  on  the  Presqu' 

Ue.    But  on  this  point  he  was  expressly  contradicted  by  Goss. 

It  was  not  denied  that  Doyle  had  taken  the  exclusive  charge  of 

the  lumber  after  it  came  to  his  landing,  and  had  employed  and 

pud  the  men  to  drive  it  to  the  Fredericton  Boom  ;  that  it  was 

imved  in  the  Boom  as  his  lumber — the  mark  upon  it  having 

been  known  to  the  Company,  as  his  for  several  years, — that  the 

pUntiff  never  furnished  the  Company  with  any  statement  of 

DttkB  on  any  lumber  belonging  to  him,  and  made  no  claim  on 

the  Company  for  the  lumber  till  the  7th  August,  1874. 

The  learned  Judge  directed  the  jury  that  it  made  no  differ- 
ence whether  the  logs  were  cut  on  Doyle's  permit  or  on  the 
plamtiff's  own  land ;  that  in  either  case  the  trees  when  severed 
bom  the  soil  became  chattels,  to  be  disposed  of  either  by  the 
I^tiff  or  by  the  terms  of  the  contract.  That  the  property  in 
the  lumber  did  not  vest  in  Doyle  by  the  contract,  without  a 
delivery  by  the  plaintiff  who  had  a  right  to  hold  it  till  he  was 
paid  for  it,  and  that  his  bringing  it  to  Doyle's  landing,  as  re- 
spired by  the  contract,  did  not  divest  him  of  his  property  in 
it  The  following  questions  were  left  to  the  jury:  1st.  Did 
the  plaintiff  deliver  the  lumber  to  Doyle  intending  to  paiss  the 
property,  and  to  look  to  Doyle  for  payment  of  the  bal- 
toee  due  to  him  ?  2nd.  If  the  plaintiff  did  not  so  deliver  the 
lumber  to  Doyle,  did  he  so  act  in  reference  to  it  at  Doyle's  land- 
ing as  to  induce  a  reasonable  man  to  believe  that  he  had  de- 
livered it,  intending  to  pass  the  property ;  and  did  Doyle  so 
believe  and  act  on  that  belief,  and  deal  vvith  the  lumber  as  his 
^Jwn,  and  alter  his  position  by  incurring  expenses  on  it,  and 
<seating  a  liability  to  the  Fredericton  Boom  Company  by  re- 
pneenting  himself  as  the  owner,  and  delivering  it  over  to  the 
Pendant  ?  If  they  found  either  of  these  questions  in  the 
^finnative  the  defendants  were  entitled  to  a  verdict  The  jury 
'oQnd  for  the  plaintiff. 

Feb.  1.    Palmer,  Q.  C,  obtained  a  rule  nisi  for  a  new  trial 
**'  the  ground,  among  others,  of  misdirection.     The  property 


V, 

King. 


246  CASES  IN  THE  SUPREME  COURT. 

^^^^        passed  from  Spmgue  to  Doyle  under  the  agreement ;  but  lE" 
Spraoue     there  is  any  doubt  as  to  this,  it  is  clear  from  the  facts,  espe — 
daily  the  manner  of  dealing  with  the  logs  at  Doyle's  land — 
ing,  that  the  property  in  the  logs  passed  to  Doyle.     Spraguf?^ 
had  no  right,  under  the  agreement,  to  cut  on  the  land  except— 
for  Doyle.     Part  of  the  trees  were  cut  on  Doyle's  permit.     It- 
is  true  the  logs  were  to  be  delivered  at  Doyle*s  landing  before^ 
he  could  get  his  pay,  but  that  has  nothing  to  do  with  the  pro- 
perty in  the  logs.     They  were  cut  and  hauled  for  Doyle  and 
were  Doyle's  all   through.     Even  where   Sprague  cut  on  hi^ 
own  land  the  lumber  was  Doyle's  ;  he  agreed  "  to  cut  for  Doyle" 
and  the  lumber  became  Doyle  s  as  soon  as  it  was  cut.     His 
Honor  in  charging  the  jury  that  an  actual  delivery  of  the  logs 
was  necessary  must  have  been  of  opinion  that  the  agreement 
amounted  to  a  license  to  Sprague  to  cut  on  Doyle's  land,  the 
lumber  cut  being  his  (Sprague's)  property  until  delivery.     This 
cannot  be  the  tnie  construction  of  the  agreement.  When  Sprague 
put  Doyle's  mark  on  the  logs — the  usual  act  of  tiunsfer  of  property 
of  this  description — they  became  Doyle's.     The  learned  Judge 
was  wrong  too  when  he  directed  the  jury  that  the  plaintiff  had 
a  right  under  the  agreement  to  hold  the  logs  until  he  was  paid 
for  them,  and  that  his  bringing  them  to  Doyle's  landing  in  ac- 
cordance with  the  agreement  did  not  divest  him  of  his  property. 
He  cited  Turhy  v.  Bates  ;^  Young  wMathetvs;^  Aldridgev. 
Johnson  ;*  Oibson  v.  Randolph  ;*  CraTie  v.  Hutchvnson  f 

June  23.  Fraser,  Q.  (7.,  shewed  cause.  On  the  trial  I  con- 
tended (1)  that  the  lumber  did  not  pass  under  the  agreement ; 
(2)  that,  at  all  events,  that  cut  under  the  second  agreement  did 
not  pass  and  the  action  would  lie ;  (3)  and  that  if  there  waa 
any  property  in  Doyle,  it  was  a  transfer  subject  to  certain  condi- 
tions, one  of  which  was  the  payment  of  the  price  on  delivery  «t 
the  landing,  and  that  the  plaintiff  had  a  lien  for  the  balance  due 
and  a  right  to  retain  the  lumber  until  paid.  By  the  agreement 
Sprague  got  from  Doyle  a  clear  license  to  cut ;  it  was  a  sub-let- 
tingr  Sprague  was  to  pay  the  stumpage.  The  logs  cut  an 
Doyle's  land  were  Sprague's  as  much  as  those  cut  on  his  own 
land.  It  is  a  sound  principle  in  law  that  whoever  has  a  omk^ 
plete  right  of  property,  has  a  right  to  take  it.    There  was  an 

»2H.  AC.  200.  » L.  R.  2  C.  P.  127.   «7E.&B.S85.  •3Png8.299  »3Reir,46]. 
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act  U)  be  done   before  Doyle  could  take  these  logs.     Therefore,        ^^^"^ 
the  property  did  not  pass  to  Doyle.    The  fact  that  Sprague  put     Spraoui 
Dcjle's  mark  on  the  logs  is  not  material.     The  lumber  pur-       ;/• 
chased  from  other  operators  by  Sprague  was  marked  in  the 
sime  way,  and  there  cannot  be  any  pretence  that  this  was 
Doyle's.    The  mark  was  put  on  for  the  purpose  of  identifica- 
tion, and  because  the  agreeement  required  that  mark  to  be  put 
on,  not  because  it  was  Doyle's  and  for  the  purpose  of  passing 
the  property.    The  settlement  of  the  amount  due  was  only  for 
tAc  purpose  of  arriving  at  the  amount  coming  to  Sprague,  and 
not  an  appropriation  of  the  logs  to  Doyle.     Neither  was  the 
(iriving  of  them  to  Doyle's  landing  in  itself  a  delivery. 

This  case  is  easily  distinguished  from  the  cases  cited  by  the 
'•tmed  counsel     In  Aldridge  v.  Johnson  there  was  an  abso- 
lute sale  and  delivery.     In  Young  v.  Mathews  there  was  no  ap- 
propriation.   The  intention  clearly  must  govern,  and  that  is  to 
^  gathered  from  the  agreement  and  the  acts  of  the  parties.  In 
OHmom  v.  Randolph,  and  in  Crane  v.  Hivtchinson,  the  logs  were 
the  property  of  the  plaintiff  from  the  stump.     In   Benj.  on 
S^es,  85.  674  and  675,  we  find  laid  down  the  several  uses  of 
the  word  "delivery,"  and  the  construction  of   the  term.     It 
^itber  means  a  transfer  of  title  or  a  transfer  of  possession.  In 
<>tte  of  the  notes  to  section  677  the  case  of  Hendei'son  v.  Lauck^ 
*s  cited.     In  that  case  "  there  was  a  sale  of  com  to  be  paid  for 
on  the  delivery  of  the  last  load ;"  and  as  the  loads  were  deliv- 
^*^  the  com  was  placed  in  a  heap  with  other  com  of  the 
^Ujrer's,  in  the  presence  of  both  parties.     On  the  delivery  of 
the  last  lot  the  purchaser  failed  to  pay,  and  the  vendor  gave 
•Notice  that  he  claimed  the  corn,  and  brought  replevin,  which 
^^8  held  to  lie,  the  Court  regarding  the  delivery  as  conditional, 
*iid  the  plaintiff  in  no  fault  for  intermingling  the  com.    Paul 
^-  JBeecT  was  a  similar  case.     So  in  this  case  *'  to  be  paid  for 
'•'lieii  delivered  at  Doyle's  landing,"  meant  when  the  tail  of  the 
dr^ye  passed  the  landing ;  and  then  Sprague  could  replevy  the 
'^^gs  if  the  price  was  not  paid,  or  he  could  sue.     Sprague  had  a 
'*^sii  on  the  logs  for  his  labor,  in  the  view  of  the  case  most  ad- 
to  him,  and  he  was  right  in  not  giving  an  actual  deliver}^ 
the  logs  at  the  landing.    If  he  had  done  so  he  would  have 

>  21  Pom.  St.  3S9.  '  52  N.  U.  136. 
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^^^"^        lost  his  lien ;  Benj.  on  Sales,  s.  799.     The  marking  of  then 
SpRAGUE     >vith  Doyle's  mark  was  not  a  delivery  of  them :  Tk  s.  807  ;  an< 
the  plaintiff's  right  to  hold  them  was  not  affected  by  his  bein| 
paid  in  part :  lb,  s.  835. 

Palmer,  Q.  (7.,  in  reply. 

Tlie  following  judgments  were  now  delivered : 

Wltmore,  J.  The  first  agreement,  I  think,  did  not  vest  th^ 
property  in  the  lumber  cut  under  it  in  Doyle.  I  could  not  oi 
the  trial  see  that  there  was  any  material  difference  in  the  luni 
ber  cut  on  Doyle's  land,  or  permit,  from  that  cut  on  the  plain. 
tiff's  permit.  I  thought  by  the  agreement  Doyle  authorized  o 
licensed  Sprague  to  go  on  his  land  and  cut  up  to  the  require 
ments  of  the  agi'eement,  for  which  Sprague  had  to  pay  bin 
stumpage,  which  was  charged  against  him  in  the  account.  I 
w^hat  w^as  cut  on  Doyle's  penuit  was  to  be  his  property,  whj 
was  Sprague  charged  w4th  stumpage  ?  The  agi'eement  is  thai 
Sprague  is  to  pay  the  stumpage  on  said  lumber.  The  samt 
was  to  be  paid  for  the  logs  cut  on  Doyle's  permit  as  for  thost 
cut  on  the  plaiutiff's  permit.  Doyl^;  agrees  to  jMy  So.85  per  M 
for  said  logs.  No  distinction  was  made  in  respect  to  the  plac- 
where  the  logs  were  cut.  The  specified  price  was  for  the  whol- 
of  the  logs  and  Sprague  had  to  pay  stumpage  for  what  wa. 
cut  on  Doyle's  permit ;  if  the  lumber  was  not  to  be  Sprague" 
why  should  he  pay  stumpage  for  it  ?  Chitside  the  terms  thn 
may  be  introduced  into  an  agreement,  does  not  the  authority  t^ 
go  on  land  and  cut  lumber  for  a  certain  rate  per  thousan-.. 
(stumpage  rate)  give  the  party  authorized  to  cut  the  lumber 
perfect  right  or  license  to  go  on  the  land  and  cut,  and  does  noc 
the  lumber  when  cut,  in  the-  absence  of  any  pro^iaion  to  tid 
contrary,  become  a  chattel  belonging  to  the  operator,  by  virtufl 
of  his  license,  and  work  expended  on  it  ?  Has  not  this  beer 
the  universal  understanding  with  reference  to  all  licenses  t^ 
cut  lumber  that  have  ever  been  heard  of  in  this  Province,  bm 
well  Government  licenses  as  those  from  private  persons :  th- 
licensee  has  to  pay  his  stumpage  and  the  lumber  is  his. 

Segee  et  al  v.  Perley'  does  not  interfere  with  this   wel 
established  law,  in  which  it  was  held  that  a  person  woridng 

a 
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vuacier  a  license  and  authorized  to  go  upon  his  land  and  make 
ixmrkherforr  hivi  at  a  ceHain  rate  per  toil  acquired  no  interest  in 
tVio  timber,  and  most  reasonably  so,  because  the  operator  only 
worked  for  the  licensee.  The  licensee  never  agreed  to  pay  so 
711X14^1  a  ton  for  the  said  thibery  all  he  agieed  for  was  to  pay 
fox"  the  operator's  work  and  labor  at  so  much  per  ton  instead  of 
so  much  per  day.  The  Court  very  properly  held  the  work 
done  by  the  operator  was  mei-ely  as  the  servant  or  agent  of  the 
licensee,  and  therefore  no  property  in  the  lumber  passed  to  the 
oi>eTator. 

So  in  Ci^ne  et  al  v.  Hutchinaon  et  al '  the  lumber  was  cut 
OTX  grounds  leased  by  the  Province  to  one  of  the  plaintiffs,  a 
quantity  had  been  manufactured  for  the  plaintiffs,  and  there 
vas  still  on  the  same  ground  a  further  quantitjr  of  standing 
trees  which  plaintiffs  were  desirous  of  having  made  into  timber, 
'^nd  the  agreement  was  that  the  getters  should  proceed  to  the 
ground  and  manufacture  for  the  plaintiffs  a  fui-ther  quantity, 
^^d  haul,  raft  and  drive  the  whole  of  the  timber  to  the  north- 
west boom,  at  a  certain  rate  per  ton,  and  as  the  getters  were 
^^i2^oyed,  at  so  inuch  per  ton,  to  inanufacture,  hccul  and  raft 
^^  timber  for  the  plaintiffsy  they  were  not  to  deduct  from  the 
price  any  money  for  tonnage  or  export  duty.  Tlie  learned  Judge 
directed  the  jury  that  by  the  agreement  the  property  in  the  tim- 
^^r  vested    in  the  plaintiffs  from  the    time  it  was    cut,  the 
Setters  being  only  hired  servants  of  the  plaintiffs.     This  direc- 
w.on   was  held   correct.     The  agreement  in  the  present  case 
'^^ems  to  me  to  be  a  very  different  one  from  those  mentioned  in 
^'^e  cases  referred  to.   By  it  the  plaintiff*  agrees  to  pay  Doyle 
^t-umpage,  and  not  to  cut  any  logs  below  a  specified  size,  and 
"^ery  few  as  small  as  that,  and  to  put  a  particular  mark  on  the 
*^gs,  and  that  the  logs  shall  be  scaled  by  a  named  person,  to  ho 
•larded  at  the  plaintiff's  expense,  and  to  deliver  the  logs  at  a  cer- 
^in  place,  specified  in  the  contract — Doyle's  landing — and  Doyle 
^^ees  to  make  advances,  as  pointed  out  by  the  agreement,  and 
V)  pay  the  plaintiff  for  the  whole  of  the  logs  as  scaled  85.85 
American  currency  per  thousand  superficial  feet  tvhen  delivered 
\        ^  aforesaid,  at  his  landing.     When  the  logs  were  brought  to 
I        fee  place  of  delivery,  Doyle  tells  the  plaintiff*  he  is  not  prepared 

\  •  3  Kerr,  461. 
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^^^^        to  pay  the  price  agreed  upon.     I  think  there  was  nothing  in. 
Spraoue     the  contract  to  vest  the  property  in  the  logs  in  Doyle,  until 
some  act  of  the  plaintifTs  should  do  so  at  the  landing  or  else- 
where, that  the  logs  belonged  to  the  plaintiff  and  he  had  «» 
perfect  right  to  retain  them  until  he  was  paid  his  contract, 
price.    Doyle  was  to  pay  the  $5.85  for  the  logs  when   the 
plaintiff  delivered  them  at  the  landing,  and  not  for  any  laboi~ 
perforaied  by  the  plaintiff  for  the  defendant  on  the  logs,  and 
the  plaintiff  was  to  pay  stumpage  to  Doyle,  which  gave  plain- 
tiff  the  right  to  make  the  logs  his  own  property.     Doyle  wast 
to  supply  the  plaintiff  to  enable   him  to  get  the  logs,  which, 
supplies  the  plaintiff  was  liable  to  pay  for  if  every  log  had- 
gone  adrift, and  was  entirely  lost,  as  also,  the  wages  of  all  the  men. 
employed;  there  was  not  the  slightest  liability  on  Doyle's  part  for" 
any  of  the  expenses  connected  with  getting  the  lumber,  except 
his  contract  advances,  on  which  he  was  to  get  a  commission  of 
ten  per  cent,  which  the  plaintiff  was  liable  to  pay  whether  the 
logs  ever  reached  the  landing  or  not.     The  logs  are  to  be  taken 
to  the  landing;   the  contract  says,  i-eferring  to  the   logs   as 
lumber,  "  Doyle  takes  it  there  " ;  how  then  can  it  be  said  he 
took  it  at  any  other  time  or  place  ?     At  the  landing  it  seems 
very  plainly  to  me  that  Doyle,  if  the  lumber  was  not  of  the 
description  contracted  for,  had  a  perfect   right  to  refuse  to 
accept  it ;  if  the  lumber  was  his  as  cut  or  as  scaled,  he  had  no 
option  in  the  matter,  if  it  was  nearly  all  less  than  sixteen  feet 
long,  and  less  than  eleven  inches  in  diameter,  the  small  size 
ought  to  be  excluded  by  the  contract,  still  it  was  his  lumber — 
a  position  I  do  not  think  the  contract  imposed  on  Doyle.     My 
remarks  will  apply  to  the  second  contract  which  was  substanti- 
ally in  the  same  terms,  except  that  no  provision  was  made  for 
any  cutting  on  Doyle's  permit ;  this,  however,  I  do  not  think 
makes  any  difference  in  my  view  of  the  contract 

Evidence  of  dealings  in  previous  years  between  the  plaintiff 
and  Doyle,  I  think,  was  not  admissible,  but  if  it  was  equally  with 
all  that  took  place  before  the  logs  came  to  the  landing,  and  all 
that  took  place  at  the  landing  respecting  the  advances,  and  the 
lumber,  and  what  was  done  and  said  respecting  it  down  to  trial, 
such  evidence  could  only  have  been  received  for  the  purpose  of 
shewing  that  the  plaintiff,  at  the  landing,  parted  with  any 
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property  he  had  in  the  logs,  or  was  estopped  from  saying  he       ^^7. 

had  not  done  so ;  it  is  needless  to  express  my  own  opinion  upon     Spraoub 

the  sufficiency  of  the  evidence  given  on  the  trial  to  make  one 

or  other  of  these  positions  out,  as  a  majority  of  the  Court  have 

decided  the  logs  were  Doyle's  under  the  agreement,  and  this, 

no  mttter  whether  or  not  the  plaintiff  sought  to  retain  or  did 

r^m  the  possession  of  them  at  the  landing,  and  subsequently. 

lie  evidence  I  have  referred  to,  though  admissible  for  the 

porpose  mentioned,  I  think  cannot  be  considered  in  construing 

the  agreement,  that  must  depend  upon  the  paper  itself ;  to  my 

>DiQd  it  is  perfectly  plain,  and  capable  of  being  construed,  and 

does  not  require  the  aid  of  extrinsic  evidence  to  enable  its  terms 

^  be  estaliUshed ;  if  the  evidence  can  be  looked  at  to  aid  in 

eoQstroing  the  agreement  what  part,  and  how  much  of  it  is  to 

be  considered ;  by  finding  for  the  plaintiff,  the  jurors  have 

evidently  (whether  properly  or  not  it  is.  idle  now  to  say)  ignored 

^  the  material  facts  sought  to  be  established  on  ihe  part  of 

the  defence,  or  they  could  not  have  found  as  they  did ;  the 

Court  cannot  very  well  now  establish  them,  or  any  of  them,  or 

^lect  which  shall  be  considered  as  established,  and  so  the  matter 

oaust  come  back  to  a  construction  of  the  written  agreement, 

**pon  which  I  have  previously  expressed  my  opinion. 

Fisher,  J.  I  concur  in  the  judgment  of  my  brother  Wet- 
^*^we,  and  generally  in  his  reasoning.  I  think,  while  we  look 
^t  the  whole  substance  of  the  contract  for  its  meaning,  it  may 
^  consimed  according  to  the  surrounding  circumstances,  and  a 
^^^asonable  conclusion  arrived  at  as  to  what,  looking  at  these 
^^Uxnimstances,  the  parties  intended. 

Allen,  C.  J.  (After  reciting  the  facts  as  hereinbefore  set 
^ut,  continued.)  I  think  the  direction  of  the  learned  judge  was 
i*ot  correct. 

The  fact  that  a  part  of  the  timber  was  to  be  cut  on  Doyle's 
l^nd,  has,  in  my  opinion,  a  material  bearing  on  the  construction 
of  tlte  contract,  as  it  tends  to  shew  that  in  cutting  that  lumber, 
ttt  all  events,  tiie  plaintiff  was  acting  as  the  servant  of  Doyle. 
See  Segee  v.  Perley^  and  Crane  v.  Hutchinson^ 

^  contract  in  this  case  was  executory,  because  it  was  not 
forjhe  aale  of  a  specific  article,  ready  for  delivery.     As  lumber 
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^^"^"^  it  did  not  exist  at  the  time  the  contract  was  entered  into, 
Spraguk  being  then  standing  trees,  and  the  plaintiff  had  no  possession 
of  a  part  of  the  land  from  which  they  were  to  be  cut.  Whether 
by  the  laws  of  Maine,  Doyle,  as  licensee,  had  any  possession  of 
that  land,  or  anything  more  tlian  a  right  to  enter  upon  it  and 
cut  the  trees,  the  evidence  does  not  infonn  us ;  but,  by  the 
agi-eement,  the  plaintiff  wa,s  to  cut  and  haul  the  lumber  off  this 
land,  and  deliver  it  for  Doyle.  It  would  seem,  therefoi'e,  that 
incutting,hauling  and  driving  that  lumber  to  Doyle  s  landing, the 
plaintiff  was  acting  merely  as  the  servant  of  Doyle,  and  not  in  the 
character  of  owner  of  the  lumber.  In  fact  it  was  not  an  agree- 
ment by  the  plaintiff  to  sell  the  lumber  at  all,  because  it  was  not 
his  property,  but  only  an  agreement  to  do  certain  work  on 
that  which  was,  apparently,  thf*  property  of  Doyle.  It  may  be 
said  that  Doyle  was  not  }x)und  to  accept  the  lumber  unless  it 
was  of  the  size  specified  in  the  agreement.  No  doubt  he  was 
not  bound  to  do  so,  but,  in  f«nct,  he  did  accept  it ;  but  I  do  not 
see  that  that  would  interf<n'e  with  his  right  to  hold  any 
that  was  of  the  agreed  dimensions.  Assuming  that  this 
portion  of  the  luml>er  would  vest  in  Doyle  without  a  delivery, 
(and  I  cannot  see  what  property  the  plaintiff  had  in  it)  would 
the  same  rule  apply  to  the  (ther  portion  of  it,  viz.,  that  cut  on 
the  plaintiffs  own  land  ?  This  must  depend  upon  the  construc- 
tion of  the  agreement,  a.s  .^-i 'owing  the  intention  of  the  con- 
tracting parties.  There  is  nothing  to  prevent  them  from 
agreeing  that  the  property  shall  pass  in  an  article  which  remains 
in  the  vendor's  possession,  and  which  is  not  even  in  a  condition 
to  be  delivered  at  the  time  the  agreement  was  entered  into. 
Benj.  on  Sales,  s.  311.  In  Heilbiitt  v.  Hickson,^  Bovill,  C.  J., 
says :  "  In  the  case  of  executory  contracts,  where  the  goods  are 
not  asceitained,  or  may  not  exist  at  the  time  of  the  contract, 
from  the  nature  of  the  transaction  no  prc^erty  in  the  gooda 
can  pass  to  the  purchaser  by  virtue  of  the  contract  itself;  but 
where  certain  goods  liave  been  selected  and  appropriated  by 
the  seller,  and  have  been  approved  and  assented  to  by  the 
buyer,  then  the  case  stands,  as  to  the  vesting  of  the  property, 
very  much  in  the  same  position  as  upon  a  conti'act  for  the  salo 
of  goods  which  are  ascertained  at  the  time  of  the  bargain.     In 

'  i~L7R.  7  C.  P.  488.  " 
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most  cases  of  such  executory  contracts  something  more  would 1877 

generally  remain  to  be  done,  such  as,  for  instance  selection  or     Spraoue 
appropriation,  approval,  and  delivery  of  some  kind,  before  the 
property  would  be  considered  as  intended  to  pass;  and  upon 
tiat  taking  place,  the  property  might  pass,  if  it  ivaa  intended 
to  do  80y  equally  as  in  the  case  of  a  contract  for  specific  and 
ascertained  goods."     In  Logan  v.  LeMes\irie}\  Lord  Brougham, 
speaking  on  the  subject  of  property  passing,  says :  **The   ques- 
tion must  always  be,  what  was  the  intention  of  the  parties  in 
this  respect ;  and  that  is,  of  course,  to  be  collected  from  the 
terxns  of  this  contract.     If  those  terms  do  not  shew  an  inten- 
tion of  immediately  passing  the  property  until  something  is 
done  by  the  seller  before  delivery  of  passession,  then  the  sale 
cannot  be  deemed  perfected,  and  the  property  does  not  pass 
until  that  thing  is  done."  In  Turley  v.  Batesj'  Channell,  B.,  de- 
livering the  judgment  of  the  Court,  and  speaking  of  the  inile 
laid  down  in  some  of  the  cases — that  whei*e  something  remained 
to  be  done  on  the  part  of  the  seller,  the  property  was  not 
changed,  says :  "  It  is  clear  that  this  rule  does  not  apply  if  the 
parties  have  made  it  sufficiently  clear  whether  or  not  they  in- 
tend that  the  property  shall  pass  at  once ;  and  their  intention 
must  be  looked  at  in  every  case." 

I  think  the  parties  to  this  agreement  did  not  contemplate 
any  different  mode  of  dealing  with  respect  to  the  lumber  cut 
on  the  plaintiffs  own  land,  from  that  w^hich  was  cut  on  Doyle*s 
permit  If  no  delivery  was  necessary  to  vest  the  property  in 
the  latter  in  Doyle — it  having  been  cut  under  his  license — I 
cannot  very  well  see,  where  the  lumber  was  all  cut  under  one 
agreement,  how  we  can  make  a  distinction,  and  say  that  an 
actual  delivery  was  necessary  for  one  portion  of  it,  and  not  for 
the  other.  It  was  all  to  be  cut  and  hauled /or  Doyle.  Is  not 
the  true  construction  of  the  agreement  this,  that  as  the  lumber 
^"^  cut,  hauled,  and  marked  with  Doyle's  mark,  there  was  an 
appropriation  of  it  by  the  plaintifi'  which  vested  the  property 
in  Doyle  without  an  actual  delivery  ?  That  the  word  "  deliver" 
ill  the  agreement  was  not  used  to  denote  a  transfer  of  title  or 
to  shew  that  the  plaintiff  was  to  retain  the  jus  di^paiendi  until 
he  had  made  an  actual  delivery  of  the  lumber  to  Doyle ;  but, 

"^^ «  Moore,  F.  C.  132.  »2H.  &  C.  200. 
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1877  rather,  to  indicate  the  time  and  place,  when  and  where  his  con- 
SpRAorE  nection  with  the  lumber  should  cease,  and  when  there  was  no 
further  act  to  be  done  by  him.  But,  admitting  that  there  may 
be  some  doubt  whether  the  property  in  the  lumber  cut  on  the 
plaintiff's  own  land  would  vest  in  Doyle  by  the  marking 
merely,  and  that  Doyle  would  not  have  been  liable  for  it  if  it 
had  heen  lost  l)efore  it  was  brought  down  to  his  landing,  surely, 
when  it  w^as  brought  there,  and  he  took  charge  of  it,  it  became 
liis  property  by  the  tenns  of  the  agreement,  without  the  for- 
mality of  an  actual  delivery ;  and  if,  after  that,  it  had  gone 
adrift  and  been  lost,  the  loss  would  have  fallen  on  him  and  not  on 
the  plaintiff.  By  the  expi*es8  tenns  of  the  agreement,  the 
plaintiff  was  to  drive  the  luml)er  to  Doyle's  landing,  and  Doyle 
was  to  take  it  there.  The  plaintiff*  had  no  further  act  to  do 
with  the  lumber  after  bringing  it  to  Doyle's  landing.  He  had 
performed  his  part  of  the  agreement,  and  Doyle,  by  aooepting 
the  lumber,  had  performed  his  part,  so  far  as  related  to  the* 
vesting  of  the  property. 

Some  reliance  was  placed  upon  the  fact  that  the  plaintiff  was 
bound  by  the  agi'eement  to  pay  the  stumpage,  as  shewing  that 
the  property  in  the  lumber  was  in  the  plaintiff  until  he  had 
divasted  himself  of  it  by  delivery.  But  I  think  this  is  by  no 
means  conclusive.  Doyle  was  to  pay  for  scaling  the  lumber, 
which  he  would  liardly  have  bound  himself  to  do  if  the  inten- 
tion was  that  the  plaintiff  was  to  be  at  liberty  to  dispose  of  the 
lumber  as  he  thought  proper.  Whatever  stipulations  they  may 
have  respectively  made  about  the  payment  of  the  stumpage»  or 
the  scaling, we  must  ascertain  f  ix)m  the  whole  agreement,  whether 
it  was  their  intention  that  the  property  in  the  lumber  should 
pass  to  Doyle,  either  when  his  mark  was  put  upon  it,  or  when 
it  was  brought  to  his  landing. 

Authorities  are  not  wanting  to  shew  that,  by  the  agreement 
of  the  parties,  the  property  in  a  chattel  not  in  existence  at  the 
time  may  vest  in  the  vendee  as  the  work  progresses  upon  it, 
Woods  v.  Rusaell'^  Clarke  v.  Spence;'  Wood  v.  BeJl^  In  each 
of  those  cases  the  question  was  whether  under  an  agreement  to 
build  a  ship  the  property  vested  in  the  person  for  whom  the 
ship  was  intended  before  its  completion.    In  the  latter 
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Jliord  Campbell  says :  " If  there  are  attendant  circunistances  from  ^^'^'^- 
-^rhich  the  intention  may  be  inferred  that  the  property  shall  Spraoub 
pass  in  the  incomplete  and  growing  chattel  as  the  manufacture 
r^f  it  proceeds,  or  even  in  ascertained  materials  fix)m  which  it 
Ljs  to  be  carried  to  perfection,  that  intention  will  be  effectuated." 
Cn  Aldrvdjge  v.  Johnson,^  Erie,  J.  says:  "If  the  thing  sold  is 
rmssi  ascertained,  and  something  is  to  be  done  before  it  is  ascer- 
:;,tfdned,  it  does  not  pass  till  it  is  ascertained.  Sometimes  the 
t-ight  of  ascertainment  vests  with  the  vendee,  sometimes  solely 
^«rith  the  vendor.  Here  it  is  vested  in  the  vendor  only.  When 
fcmc  had  done  the  outward  act  which  shewed  which  part  was  to 
Ibc  the  vendee's  property,  his  election  was  made  and  the  pro- 
perty passed." 

In  the  present  case  the  lumber  to  be  delivered  to  Doyle  was 
iu)t  ascertained  at  the  time  the  agreement  was  entered  into, 
aomeihing,  viz.,  the  cutting  and  hauling  was  to  be  done  before 
U«nild  be  ascertained.  The  right  to  do  these  acts  rested  solely 
with  the  plaintiff.  When  he  had  done  these  acts,  and  put 
Doyle's  mark  upon  the  lumber,  he  shewed  that  he  had  made  his 
election  that  the  Imnber  should  be  appropriated  to  Doyle,  and 
certainly  when  he  brought  it  to  Doyle's  landing  the  property 
ptased  to  him.  The  subsequent  acts  of  the  plaintiff — ^his  leav- 
ing the  lumber  at  Doyle's  and  ceasing  to  exercise  any  further 
control  over  it,  settling  his  account  with  Doyle,  and  getting 
credit  for  the  lumber  according  to  Goss'  scale,  and  at  the  prices 
fixed  by  the  agreeements — are  all  strong  circumstances  to  shew 
Mi  intent  on  his  part  to  vest  the  property  in  Doyle. 

Some  of  the  stipulations  in  the  first  agreement  seem  to  me 
to  he  opposed  to  the  construction  which  the  plaintiff^s  counsel 
pots  upon  it.  For  instance,  the  stipulations  that  the  plaintiff 
should  not  cut  any  trees  under  a  certain  size ;  and  that  he 
would  put  in  a  sufficient  number  of  teams  to  get  out  the  speci- 
fied quantity  of  lumber,  are  not  such  terms  as  we  should  ex- 
pect to  find  in  an  ordinary  agreement  to  deliver  a  quantity  of 
lumber,  of  certain  dimensions,  which  the  vendor  might  get  how 
wd  when  he  pleased.  So  far  as  relates  to  the  lumber  cut  on 
Doyle's  permit,  I  think  the  agreement  shews  that  the 
pJ^intiflT,  in  cutting,  was  acting  only  as  the  servant  of  Doyle. 


^  7  E.  &  B.  900. 
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V, 

King. 


25G  CASES   IN  THE  SUPREME  COURT. 

^^77  It  cannot  be  that  an  actual  delivery  was  necessary  to  vest 
Spraoub  Doyle  tlie  property  in  lumber  cut  by  his  authority,  and  fo7'  hi 
upon  land  on  which  he  held  a  license  to  cut,  and  in  which, 
far  as  I  pan  discover,  the  plaintiff  never  had  any  property ;  ai 
it  would  be  unreasonable  to  hold  that  the  parties  had  a  diff« 
ent  intention  with  respect  to  that  part  of  the  lumber  whi 
was  cut  on  the  plaintiff's  o^vn  land :  that,  of  the  lumber  c 
under  one  agreement,  one  portion  of  it  vested  in  Doyle  wit 
out  a  delivery,  and  the  other  portion  did  not  vest  in  him  un 
it  was  delivered — there  being  nothing  in  the  agreement  to  sh« 
that  the  parties  intended  to  make  any  such  distinction,  and  t 
lumber  in  the  stream  being  necessarily  so  mixed  that  it  vi 
impossible  to  distinguish  the  portion  which  was  cut  off  t 
plaintiff's  own  land  from  that  which  was  cut  off  Doyle's  pern: 

If  the  second  agreement  stood  by  itself  there  might,  p« 
haps,  be  some  doubt  whether  the  property  in  the  lumber  c 
under  it  would  vest  in  Doyle  without  a  deliveiy,  it  appear! 
that  the  lumber  was  not  cut  on  Doyle's  penuit,  but  was  pm 
chased  by  the  plaintiff  from  several  persons  who  had  cut 
upon  their  own  lands.     But  by  this  agreement,  also,  the  pla* 
tiff  undertook  to  get  out  the  lumber  for  Doyle  and  to  mark, 
in  the  same  way  that  the  other  lumber  was  marked ;  and  wh 
it  was  so  marked  and  driven  down  to  Doyle's  landing,  I  thi 
there  was  an  appropriation  of    it  by  the  plaintiff  to  Do^ 
which  vested  the  property  in  him.     In  addition  to  this,  t 
second  agreement  was  evidently  intended  only  as  an  extensi 
of  the  first  one,  and  ought  therefore  to  receive  the  same  cc 
struction. 

It  was  contended  on  the  argument  that  the  plaintiff,  at  i 
events,  would  have  a  lien  on  the  lumber  for  his  labor  expend^ 
on  it.  We  have  no  evidence  as  to  the  law  of  lien  in  the  Sta 
of  Maine,  where  the  contract  was  made  and  was  to  be  pe 
fonned,  and,  therefore,  can  say  nothing  on  that  point.  In  a< 
dition  to  this  the  plaintiff  at  the  trial  did  not  claim  on  an 
such  ground ;  but,  that  the  property  was  in  him  imtil  he  d 
livered  it  to  Doyle,  and  that  he  had  never  done  so. 

In  the  view  which  I  take  of  the  case  it  is  imnecessaiy 
decide  whether  the  plaintiff  should  have  been  allowed  to  e: 
plain  what  he  meant  by  the  statement  to  Doyle,  in  their  convc 


EASTER  TERM,  XL.  VICT.                              257 
sittrion  about  the  lumber,  that  "  he  would  receipt  to  him  for  it." |877 


King. 


Jly  impression,  however  is,  tliat  the  meaning  of  his  language  was  Sprague 
sufficiently  apparent,  and  did  not  require  any  explanation.  It 
was  not  suggested  at  the  trial  that  the  expres.sion  had  any  pe- 
culiar meaning  in  that  part  of  the  countiy  and  among  persons 
engaged  in  hunbering.  Had  the  evidence  been  offered  on  that 
ground,  I  am  not  prepared  to  say  that  it  ought  nut  to  have 
l»een  received. 

I  think  there  should  l>e  a  new  trial. 

Weldox  and  Duff,  JJ.,  concurred. 

•  Rule  absolute  for  a  ne7v  trial. 


THE NEWBRUNSWICK  RAILWAY  COMPANY  ?'.McLEOD         1877 

ASSIGNEE  OF   JEWETT   ^  CO.  April, 

Consiniction  of  ayrefuneiit — Property  in  lumber — Riyht  to  resume  pos- 
session of  lumber  on  tuyti-jxii/ment  of  draft  (jicenfor  stumjmye 

uiuler  the  agi'eetnent. 

^e  piaiutifT  company  being  owners  in  fee  of  certain  lands  grunted  to  C\  k  S. 
a  license  to  cut  lumber  on  the  lands.  By  the  licenBc  it  was  agreed  inter  alia  that 
the  stumpage  was  to  be  paid  in  thefoUowing  manner :  ''said  com^Miny  shall  tirat 
deduct  from  the  amount  of  stumpage  on  the  timber  or  luml>er  cut  by  grantees 
on  this  license  as  aforesaid,  an  amount  equal  to  the  mileage  paid  by  them  as 
aforesaid,  and  the  whole  of  the  remainder,  if  any,  shall  not  later  than  the 
15th  April  next,  be  secured  by  good  indorsed  notes,  or  other  sutlicieut  secur- 
ity, to  be  approved  of  by  the  said  company,  and  payable  on  the  Ifith  July 
Qext,  and  the  lumber  not  to  be  removed  from  the  brows  or  landings  till  the 
stumpage  is  secured  as  aforesaid,"  and  "said  company  reserves  and  retains  full 
^d  complete  ownership  and  control  of  all  lumber  which  shall  be  cut  from  the 
aforementioned  premises,  wherever  and  however  it  may  be  situated,  until  all 
lAAtters  and  things  appertaining  to,  or  couuecte<l  with  this  license  shall   )>e 
settled  and  adjusted,  and  all  sums  due,  or  to  become  due  for  stumpage,  or 
otherwise,  shall  be  fully  paid,  and  any  and  all  damages  for  uon-perfonnance 
o{  this  agreement  or  stipulation  herein  expressed,  shall  be   liquidated  and 
I^d.    And  if  any  sum  of  money  shall  have  become  payable  by  any  one  of 
the  stipulations  or  agreements  herein  expressed,  and  shall  not  be  paid  or 
*ccurea  in  some  of  the  modes  herein  expressed  within  ten  days  thereafter, 
^en,  in  such  case,  said  company  shall  have  full  power  and  authority  to  take 
ill  or  any  part  of  said  lumber  wherever  or  however  situated,  and  to  absolute- 
ly sell  and  dispose  of  the  same  either  at  private  or  public  sale  for  cash,  and 
^ter  deducting  reasonable  expenses,  commissions,  and  all  sums  which  may 
tiitn  be  due,  or  may  become  due,  from  any  cause  whatever,  as  herein  expressed, 
the  balance,  if  any  there  may  bo,  they  shall  pay  over  on  demand,  to  said 
sn&tecs  after  a  reasonable  time  for  ascertaining  and  liquidating  all  amountB 
due,  or  which  may  become  due  either  as  stumpage  or  damages." 
C.  k  S.  cut  lumber  and  gave  plaintiff  a  draft  on  J.  &  Co.  for  stumpage,  accord- 
ing to  agreetnent     The  draft  was  accepted  by  J.  &  Co.,  and  approved  of  by 
pttintiffg,  l)ut  it  was  not  naid  at  maturity.     After  giving  the  draft,  C.   &  8. 
«oW  the  lumber  tn  J.  &  Co.,  who  knew  the  lumber  was  cut  on  the  plaintiffs' 
ImjI  under  the  said  agreement.    J.  &  Co.  failed,  and  the  defen«laiit,  their 
BB^gnee  took  possession  of  the  lumber  and  sold  it. 

32 


SS8  CASES  IN  THE  S[TPREME  COURT, 

1877  Hfld,  That  the  acceptance  of  the  draft  was  not  a  payment  of  the  8tumpage,tliftt 

-— the  property  in  the  luniVjer  did  not  iwwa  to  C.   &  S.  until  the  stumpage  "»••■ 

The  New         paid,  and  that  the  chifcndant   Mas  liable  to  ]>ay   the  plaintiffs  the   amount 
Brunswick        thereof. 

Railway  Co.       Special  case  stated  for  the  opinion  of  the  Court  as  follows : 

McLeod  ^^^^  plaintiffs  being  the  owners  in  fee  of  certain  lands  in  the 

County  of  Madawa.ska,  grantiid  to  William  H.  Cunliffe  and  S. 

Walter   Stevens   a   license*  to    cut  luniher  thereon,  of    which 

license  a  copy  is  hereunto:)  annexed,  marked  "A.'' 

The  said  Cunllfte  k.  Stevens,  under  such  license,  entered 
upon  the  lands  of  the  said  plaintiff,  therein  descriWd,  and  cut 
thereon  a  large  quantity  of  hnnber,  viz:  2,819,450  suptn-ficial 
feet  of  spruce  logs,  and  1  Gl),820  superficial  feet  of  pine  logs. 

That  the  (quantity  of  such  lumber  was  scaled  by  a  pei'son  ap- 
pointed by  the  said  plaintiff,  and  a  retui-n  thereof  duly  made  to 
them. 

That  the  correctness  of  such  scaler's  return  was  admitted  bv 
the  said  Cunliffe  &  Stevens. 

That  the  stumpage  payable  to  the  said  plaintiff  for  such  hmi- 
ber  amounted  to  the  sum  of  two  thousand  nine  hundred  and 
nine  dollai-s  and  nine  cents  ($2,1)09,09),  and  for  securing  the 
payment  of  the  same  on  the  15th  day  of  July,  lS7d,  in  tei'Tixs 
of  the  said  license^  the  said  Cunliffe  ct  Stevens  gave  to  the 
said  plaintiff  a  draft  of  date  the  29th  of  April,  1875,  in  favor 
of  Alfred  Whitehead,  Ksq.,  the  land  agent  of  said  plaintiff,  or 
order  upon  the  firm  of  E.  D.  Jewett  k>  Co.,  of  Saint  John,  for 
the  said  sum  of  $2,909.09,  of  which  draft  a  copy  is  hereunto  an- 
nexed, marked  "  B." 

That  the  said  E.  D.  Jewxtt  i:  Co.,  upon  whom  the  said  draft 
was  drawn,  duly  accepte<l  the  same. 

That  the  said  Alfred  Whitehead,  land  agent  of  the  said 
plaintiff,  accepted  and  approved  of  the  said  security  for  the 
said  plaintiffs,  and  endorsed  the  said  draft  to  tlic  Bank  of  Bri- 
tish North  America,  Saint  John,  for  the  pui-pose  of  making  col- 
lection of  the  amount  of  the  said  draft  for  the  said  plaintiff. 

That  on  the  15th  day  of  July,  A.  D.,  1875,  when  the  said 
draft  became  payable,  it  was  duly  presented  for  payment,  and 
payment  thereof  was  refused,  the  said  draft  dishonored,  and 
notice  of  such  dishonor  duly  given. 

That  the  said  E.  D.  Jewett,  &  Co.,  claim  that  after  their 
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aoocptance  of  tlie  said  draft  of  the  2Dth  day  of  April,  L'STojand  _  J^77 


prior    to  the  loth   July,  1875,  the    said  Cunlitfe  Ac  Stevens     The  New 
luS'^le  a  sale  and  delivery  to  them,  and  the  said  E.  D.  Jewett  k>    ^^^'^^"^'^^-^ 
Co. ,  paid  for  the  same  before  the  said-  draft  (a  copy  of  whicli  is    ^^""^^^    ^j 
hex'Ciinto  annexed  marked  *'  B.")  matured,  the  said  E.  D.  Jewett     McLeod. 
&  Oo.,  both  at  the  time  they  accepted  the  said  draft  and  got 
sucli  delivery,  being  fully  cognizant  that  the  said  lumber  had 
beexi  cut  on  the  lauds  of  the  said  plaintifis,  under  the  said 
license,  marked  A;  that  after  the- said  sale  and  delivery  of  the 
saitl  lumber  to  the  said  E.  D.  Jewett  k  Co.,  and  Ijefore  the  said 
(ii'af  t  matured,  the  said  lumbt;r,  cut  under  the  said  license,  was 
driv^en  into  the  Fredericton  Bo(jm,  so  called,  and  was  held  by 
tb^i    Fredericton  Boom  ( Company,  for  the  said  E.  D.  Jewett  A: 
Co.,  until  afU;r  the  said  fifteenth  day  of  July,  1875,  under  an 
ouler  given    l»y  the    said    Cunliffe    iV:    Stevens,    dated   the 
eighteenth  day  of  June,  1875,  a  copy  of  which  order  is  here- 
unto annexed  marked  "  C' 

That  on  the  loth  day  of  Octol)er,  A.  D.  1875,  the  estate  of 
the  said  E.  D.  Jewett  ^  Co.  was  placed  in  compulsory  li(piida- 
tion,  under  the  Insolvent  Act  of  1801)  and  1875,  and  the  de- 
fendant, Ezekiel  McLeod,  was  appointe<l  by  the  creditoi*s  the 
assignee  to  the  estate  of  the  said  insolvents. 

That  the  said  hmiber,  cut  under  the  said  license,  was  taken 
possession  of  by  the  said  defendant  as  part  of  the  estate  of  the 
said  insolvents,  and  has  since  been  sold  and  disposed  of  abso- 
lutely by  him  as  such  assignee. 

That  the  proceeds  of  such  sale  are  still  in  the  hands  of  the 
said  defendant,  as  such  assignee,  and  amount  to  much  more 
Aan  will  pay  the  said  sum  of  ?2,900.09  an<l  ink^rest. 

That  the  said  plaintiffs  have  nevei  been  paid  the  sum  of 
82,909.09,  the  amount  of  their  said  stumpage. 

That  the  said  Eldward  D.  Jewett  and  George  K.  Jewett  con- 
stituted the  membei's  of  the  said  firm  of  E.  D.  Jewett  k,  Co. 

Upon  the  foregoing  facts  the  plaintiffs  claim,  that  the  pro- 
perty and  right  of  property  in  the  said  lumber  has  always  re- 
iwained  in  them,  the  said  plaintiffs,  and  that  when  the  defend- 

|*^t,  as  such  assignee,  sold  the  said  lumber,  he  converted  the 
property  of  them  the  said  plaintiffs. 
The  defendant,  as  such  assignee,  denies  that,  under  the  fore- 


200  (;ases  in  the  supreme  court. 

1877         going  facts,  the  property  ill  the  said  lumber  remained  in   them 

The  New     the  said  plaintitts,  an<l  contends  that  when  the  said  dmft  of  the 

Brunswick    21)th  of  April,  1875,  was  aceept<Ml   by  the  said  E.  D.  Jewett  A: 

(/O.,  the  plaintiff's  right  in  the  property  in  the  said  lunilH?r  was 

McLeod.      divested. 

Should  the  Court  be  of  the  opinion  that  the  plaintiff's  light 
of  property  in  the  said  himber  would  continue  until  imymcnt 
of  the  said  draft  tjicen  to  aeni  re  the  sffid  f<tainpafje,  their  judgment 
to  f)e  entered  for  the  said  ]ilaintifts  With  costs  and  damages  to 
be  assessed  at  §2,900.01),  v;ith  interest  thereon  from  the  15th 
July,  lS7o,  should  the  Coirt  be  of  opini(m  that  that  tho,  plain- 
tiffs arc*  (^titled  to  inteiv-t  as  dama^jes. 

Should  the  Court  be  ol*  opinion  that  upon  the  acceptance  of 
the  said  draft  by  the  sail  E.  D.  Jewett  ic  Co.  Jhr  i}laintif}'sv:r  re 
therc}iy  divested  of  thi'ir  r'njht  of  propfrft/  in  the  said  lumber. 
then  jud^anent  to  be  enivred  for  the  defendant  with  costs. 

FRASER  \:  Wl  NSL(  )\V, 

Attorne*/s  for  itlaintiff's^ 
EZEKIEL  MrLEOD, 

Attorney/  in  j^ersov. 
A. 

This  Memorandum  of  agreement  and  conditional  license,  made  and 

executed  this  Fifteenth  day  of  October,  A.   I).    1874,  by  and  between 

the  New  Brunswick  Railway  Company  of  the  one  i)art,   ami  Williun* 

II.   Cunliff'e.   and  Sanford    W.   Stevens,   lumbermen,    of  Middle   St 

Francis,  in  the  County  of  Madnwa^ska  aiul  Province  of  New  Bniii^^ 

wick  of  the  other  part  witnesseth  :  That  the  said   New   Bninswic-* "] 

Railway  Company  hereby  grants  the  said  Cunliife  tt  Stevens  the   o'^k 

elusive  right  and  permission  during  the  present  lumlxjring  season,  ex».^ 

ing  the  fifteen th  day  of  Aja-il  next,  on  the  conditions  and  restnctio^ii 

hen>after  mentioned,  to  enter  upon  the  following  jiortion  of  their  lar^<^s 

viz  :  I>lock  A  on  lattle  River,  Middle  St  Francis,  also.  Block  Et     oi 

North   Bi-ancli   of  Baker's  Brook,  Parish  of  St.  Fr.mcis,  Madawa-^lo 

County,  and  containing,  in  the  wliole,  Iwenty-hve  s{pmre  miles,  au<S  "^^ 

cut  and  remove  therefrom  spruce  and  pine  logs  and  such  other  lun:!^'*"'^ 

to  b.^  found  thereon,  as  they  may  rcMpu're,  which  conditions  and    T^^' 

triciions  jire,  that  the  sjvid  grantees  sliall  cut  witiioufc  Wiist<\  or  lea%''i''^ 

cut  down  any  dcj;eription  of  waleabh*  himber.     The  entire  quantity  ^ 

the  said  lunibei-  to  b(?  landed  in  u  suitable  place  and   manner  for  sCH«" 

ing,  and  notice  to  ))<*-  givrm  tJie  artealcr  >»y  the  said  gi*antecs   of  Buob 


Railway  Co. 

V. 

McLeod. 
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pUice  or  landing, '^and  VKjfoi'c  any  is  moved  from  Riich  landing,  cacli  and  ISIT^ 

evei"y  stick  or  piece  of  the  Siiuio  or  anything  manufactured  from  the     The  New 

Sicme  is  to  be  niarkefl  by  the  said  gnm  bees  u\  a  plain  and  distinct  man-  ^^^unswick 

iier  with  the  following  mark  :  ,  which  shall  l)e  put  on 

^lid  lumber  so  that  at  any  time  it  may  be  easily  seen  and  distinguished 

fi-*.^ni  juiy-  other  mark  uj)on  the  same,  and  then  to  Ik)  taken  to  market 

11.H   early  as  practicable,  the  lii-st  stream  driving  or  i*afting  season  after 

l^.*ing  cut. 

In  cutting  and  managing  siiid   lumber,  while  in  their  possession, 
grantees  will  not  directly  or  in<lii'ectly  conceal  from  the  scaler,  or  dis- 
j>o«c  of  any  of  the  timlKjr,  logs  or  lumber  of  any  kind,  until  all  dues 
stiinipage,  and  damages  are  paid  or  secured^  without  the  consent  of 
sa,i^l  company  in  writing,  otherwis(j  they  shall  forfeit  the  whole  lum- 
ber cut  imder  this  contract. 

-^Vll  lumber  cut  under  this  license  shall  be  scale<l  by  some  person  to 
l»o  appointed  by  said  Company,  who  shall  return  to  said  ComiKvny,  the 
<inantity  cut  under  this  license,  which  return  shall  b(;  final,  binding 
and  conclusive  between  the  parties  hei*eto,  in  the  settlement  of  stump- 
iige.  The  scaler  and  hin  assistants  are  to  >>e  boarded  at  the  expense 
of  said  gnuitecs,  and  the  scale  bill  to  be  paid  by  said  Company. 

It  shall  be  the  privilege  of  the  wiid  ComiMiny's  Forest  Insjiector,  or 

Huy  one  deputed  by  him  for  that  puii>oso,  to  iK)int  out  to  said  gi'an tees 

whenever  he  may  have  time  and  deems  it  proper,  wherein  he  thinks 

Said  grantee*  fail  to  comply  with  the  foregoing  conditions  and  restric- 

tiom,  but  said  foi-cst  insj)ector,  or  any  one  deputed  by  him  as  afore- 

*>aid,  shall  not  l>e  bound  to  point  out  to  said  giiintiics  such  failure,  or 

to  oxamine  the  premises  until  the  cutting  and  hauling  is  completed,  at 

^bich  time  such  ej^amination  shall  be  made,  and  should  there  l>e  foiuid 

cut  down,  lying  on,  or  removed  from  the  said  lands  any  luml)er  cut 

thereon,  not  having  the  aforementioned  mark  u|)on  it,  he  shall  mark, 

*^e,  and  take  possession  of  it  in  the  name  of  the  said  Company,  and 

^^en  the  said  forest  inspector  shall  have  obtained  full  information  of 

^^  and  eveiy  infringement  ujwn  the  conditions  of  this  license,  ho 

shall  report  the  same  to  the  said  Company,  and  determine  what  sum 

^^^  grantees  shall  pay  as  damages,  which  report  shall  be  binding  and 

^onclnsive  between  the  parties  hereto,  in  the  settlement  of  all  claims 

'^(Ifir  this  agreement. 

h  is  hereby  agreed  that  the  said  gi'an  tees  shall  pay  the  said  Com- 
ity at  the  time  of  executing  this  license,  a  mil^arfe  raf-e  of  ten  dollars 
^^  sqn<ire  mile  of  the  entire  area  of  the  land  hereby  licensed.  It  is 
'*'''o  further  agreed  that  said  grantees  shall  pay  tJie  said  Company  as 
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1877.         stumpage  one  dollar  i>cr  thousand  8ui>eriicial  feet  for  all  the  spruce 
The  New      logs,  and  two  dollans  \>er  thousand  superficial  feet  for  all  the  pine  logs, 
Brun'hwick    and  at  the  Siiid  Comimny's  scale  of  nites  of  stumpage  for  the  present 
Railway  Co.  se^ison,  for  all  such  other  hunher  as  they  may  cut  on  the  said  lands 
hereby  licensed  or  permitted,  sjiid  stumpage  to  }iii  jxtid  in  the  faUowing 
mmuiei* : — Said  C^omj)any  shall  tii*st  deduct  from  tlie  amount  of  8tumi>- 
age  on  the  timber  or  lumber  cut  by  grantees  on  this  license  as  afore- 
said, an  amount  equal   to   tlie  mileage  paid  by  him  as  afortjsaid,  and 
the  whole  of  the   remainder,  if  anv,  shall   not   later  than    the    15th 
April,  next,  he  secured  by  ffood  Indorsed  notc^,  or  ofJier  s^fffictent  securitt/ 
to  be  approved  of  by  the  said  Company^  and  payable  on  the  1 5tli  Jidy 
next,  aivl  the  lumber  not  to  be  removed  from  the  brows  or  hvn/lings  till 
the  stumjxifje  is  secured  rw  aforesaid. 

It  is  understood,  however,  that  sliould  tlie  siud  grantees  fail  to  cut 
any  timber  or  lumber  as  aforesjiid  on  the  land  hereby  licensed,  or  not 
cut  a  sufficient  (piantity  to  amount  to  a  sum  equal  to  the  mileage  ymid 
by  grantees  as  aforesaid,  at  the  i*atc  of  stumpage  herein  agi-oed  u|>on, 
then  the  stvid  grantees  shall  only  have  the  light  to  claim  a  deduction 
fi*om  the  mileage  jwiid  by  them  as  aforesaid,  to  the  amount  of  such 
stumpage  as  they  shall  be  entitled  to  i)ay,  and  the  whole  of  the  re- 
mainder of  tlie  said  mileage  to  be  entirely  forfeiteil  to  the  said 
Company. 

All  linos  I'cquired  in  canying  out  the  conditions  of  this  permit,  shall 
be  run  at  the  exi)ense  of  the  grantees  by  the  written  authority 
and  direction  of  the  land  agent  for  the  said  Compjuiy,  and  in  case  the 
said  grantees  cut  on  other  gi*ounds  than  those  mentioned  in  this 
license  and  so  mix  the  liiml>er  that  it  will  be  difficult  for  the  scjiler  to 
separate  it,  all  expense  produced  thereby  sliall  be  jiaid  by  said  grantees. 

Nothing  contained  in  tliis  agi-eement  shall  be  a  bar  to,  or  prevent 
the  said  Company,  at  any  time  during  the  t-erm  of  the  same,  from 
licensing  to  any  other  person  or  peraons,  the  w^hole  or  any  i>art  of  the 
said  above  describe<l  lands,  for  the  purpose  of  cutting  and  removing 
any  description  of  timber  or  lumber  other  than  that  hei'ein  mentioned, 
and  said  grantees  hereby  bind  themselves  to  consider  and  i-esj>eet  the 
rights  and  privileges  on  the  said  lands  so  conveyeii  to  any  other  person 
or  persons  by  the  said  Company,  cither  before  or  after  the  date  of 
this  license. 

This  license  or  permit  is  upon  the  further  CH>ndition  that  it  shall  not 
be  transferred,  assigiK^  or  sub-i)ermitted  without  the  prc^'ious  consent 
in  writing,  of  said  Company  ;  and  the  said  grantet^s  further  agree, 
that  in  case  they  fail  to  comply  with  all  the  conditions  in  this  permit 
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or  license,  that  the  said  company  may,  at  their  option,  make  tliia  18t7 

permit  or  license  null  and  void.  The  New 

And  the  said  grantees  hereby  agree  to  go  upon  the  said  premises  in    Bbcnswick 
due  and  proper  season,    and  cut  and  remove  lumber,   and   pay  the  Railway  Co. 
stumpage  as  aforesaid,  and  truly  and  faithfully  do  and  perform   each 
and  every  condition  and  stipulation  expressed  in  this  license  and 
agreement,  and  pay  to  the  said  Company  all  damages  which  may  re- 
sult from  any  violation  or  neglect  to  perform  the  same. 

And  the  said  grantees  further  agree  to  exercise  diligence,  juid  pi*e- 

caution  in  preventing  damage  by  fire  on  the  said   lands  during  the 

term  of  this  license,  and  should  any  occur  from  carelessness  or  any 

other  fault  of  said  grantees  or  any  other  person  or  i)ersons  in  their 

employ,  they  shall  be  held  liable  to  the  said  Company  for  the  full 

amount  of  the  same. 

And  said  Company  reserves  and  retahis  fnll  ami  complete  ovmership 
nnd  c&ntrol  oj  all  lumber  which  shall  be  cnt  from  the  aforementioned 
j>remises,  wherever  and  Jiowever  it  iiiay  be  situated ^  until  all  matters  and 
t /lings  appertaining  to,  or  connected  with  tJie  liee)ise  shall  be  settled  and 
axljusted,  and  all  sums  due,  or  to  become  due  for  stumpage,  or  other- 
^wrise,  squill  be  fiiXly  paid,  and  any  and  all  damages  for  non-j)erfonnance 
of  this  agreement  or  stipulation  herein  expressed,  shall  be  liquidated 
cg^ir^d  paid.  And  if  any  sum  of  money  shall  have  become  payable  by 
«i.i:k  J  one  of  the  stipulations  or  agreements  herein  expresseil,  and  shall 
r^ot  be  paid  or  secured  in  some  of  the  modes  herein  expi^essed,  within 
toxi  days  tJierea/ter,  then,  in  such  case,  such  Company  shall  have  full 
po^'er  and  aut/iariiy  to  take  all  or  any  part  of  said  lumber  wJierever  or 
'^*>V!ever  sit^uited,  and  to  absolutely  sell  ami  dispose  of  tfie  same  either  at 
f^^^vate  or  public  sale  for  cash,  and  after  deducting  reasonable  expenses, 
^^^^iiraissions,  and  all  sums  which  may  then  be  due,  or  may  become  due, 
f*~om  any  cause  whatever,  as  herein  expressed,  the  balance,  if  any 
^*»^«re  may  be,  they  shall  pay  over  on  demand,  to  said  grantees  after  a 
^^"^^c^MKmable  time  for  ascertaining  and  liquidating,  all  amounts  due  or 
^^''iiich  may  become  due  either  as  stumpage  or  damages. 

-And  should  the  said  grantees  hold  any  other  license  of  other  lands 
^*^Ojii  the  said  Company,  or  cut  on  any  other  lands  of  the  siiid  Com- 
pany, it  is  agreed  that  the  luml>er  cut    within  the  bounds  of  this 
•^^^ense,  may  be  held  by  the  said  Company,  as  their  pro])ei-ty,  until  all 
R'tixinpage  and  other  claims  df  the  said  Company  against  such  gran- 
^•^^8,  for  lumber  cut  on  such  other  license,  or  licenses  or  lands,  be  se- 
C"Ure,l  or  paid  as  aforesaid,  provided  that  where  any  license  is  trans- 
^^Tred  with  tlie  consent  of  the  Company,  the  last  mentioneil  clause 
^hall  not  lie  operative  against  the  assigncre. 


L 


r. 
McLeod. 
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1877  In  witness  whereof,  the  said  Company  liave  caused  their  Corporate 

The  New  Seal  to  be  hereto  affixed,  and  the  same  to  be  subscribed  by 

Brunswick  their  President,  and  countersigned  by  tlieir  land  agent,  in 

Railway  Co.  [^  L.  S.  ]     authentication  of  the  due  Issue  of  this  license,  and  the  said 

grantees  have  hereto  sot  their  hand  and  seal   the    fifteenth 

day  of  October,  A.  D.,  1874. 

Signed  and  Sealed  by        i  ALEX.  GIBSON. 

CUNLIFFE   &  STEVENS  f 

in  the  presence  of  ('  W.  H.  CUNLIFFE.     [L.S.] 

W.  T.  WHITEHEAD.     ) 

S.  W.  STEVENS.         [L.  S.] 

JULIUS  L.  INCHES,  A.  WHITEHEAD. 

Secretaiy.  I^nd  Agent 

B. 
Middle  St.  Francis,  April  29th,  1875. 
$2,909.09. 

(STAMP.)     On  twelfth  day  of  July  next,  please  pay  Alfred  Wliito- 

head,  or  oixler,  the  sum  of  twenty-nine  hundred  and 

nine  dollara  and  09  one  hundredths,  and  charge  same 

to  account. 

Youi-s  truly, 

^  CUNLIFFE  A-  STEVENS. 

To  Messi-s.  E.  D.  Jewett,  &  Co., 

St.  John,  N.  B. 
Indorsed. 

Pay  the  Manager  Bank  of  Biitish  N.  Ameiica,  St.  John,  or  order. 

A.  WHITEHEAD. 

C. 
St.  John,  N.  B.,  June  18th,  1875. 

W.  H.  S.  ESTEY, 

Dear  Sir, — You  will  please  mh  and  deliver  to  Messrs.  R  D. 
Jewett  &  Co.,  all  logs  marked 
as  usual,  the  lumber  being  their  property,  and  oblige, 

Yours  truly, 
CUNLIFFE  (k  STEVENS. 

Feb.  22.  E,  L,  Wetmore,  for  the  plaintiff,  supports  spe- 
cial case.  By  the  contract  or  license  the  plaintiff  company  re- 
tains the  property,  and  the  control  over  it,  until  all  sums  due 
thereunder  are  paid.     It  is  pui'ely  a  question  of  coastruetion. 
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The  question  was  discussed  at  some  length  in  the  case  of  the        ^^"^^ 

Railway  Company  against  Murray,  now  before  the  Court.  By  The  New 
tlie  expre&s  terms  of  the  contiuct  tlie  property  never  passed  out  Bbunswick 
of  the  company.     If  the  company  choose  to  obtain  a  uiulti-  y, 

plicity  of  securities  there  is  no  objection  to  their  doing  so,  and      McLbod. 
the  court  must  so  construe  the  contract,  since  the  parties  have 
provided  for  it. 

E.  McLeody  contra.*  A  lien  is  given  by  implication  of  law. 
The  plaintiff  company  cannot  claim  by  virtue  of  any  lien  by 
iniplication   of  law  in  this  case,  and  they  cannot  acquire  it  by 
the  contract :   Benj.  on  Sales,  s.  798.     (Weldon,  J.     The  con- 
tract may  give  them  the  light  to  take  the  lumber,  but  have 
they  a  right  to  bring  an  action  ?)     We  do  not  raise  that  point. 
When  the  company  got  the  draft  it  was  a  payment,  for  by  the 
teruis  of  the  contract  the  parties  made  the  draft  or  security  to 
1)6  given  the  pccynient    The  company  have  l>een  paid  in  the 
manner  agreed  upon  by  the  contract — l)y  a  bill  of  exchange  on 
a  third  person.     The  only  case  in  which  the  plaintiff  company 
could  resume  possession  of  the  lumber  was  when  any  sum  of 
money,  payable  under  the  agreement  was  **not  jmid  or  secured." 
All  amounts  due  under  the  license  have  been  secured,  and  the 
plaintiff  company  can  have  no  interest  in  the  lumber. 

E.  L.  Wetmore  in  reply.  W^e  do  not  claim  a  lien,  we  claim 
the  lumber  as  our  property. 

Car,  adi\  vult. 

The  following  judgments  were  now  delivered : 
Weldon,  J.  I  am  of  opinion  that  the  plaintifts  arc  entitled 
to  judgment  for  the  acceptance  of  Jewett  &  Co.,  for  S2,909.00, 
for  the  stumpage  of  the  lumber  cut  by  Cimliffe  and  Stevens 
^der  the  license  and  conditions  therein  stipulated,  under  the 
circmnstances  detailed  in  the  special  case. 

Jewett  &>  Co.  had  full  notice  what  the  draft  was  for,  and  the 
lumber  was  cut  for  them,  as  stated  in  Cunliffe  &  Stevens'  order 
of  the  18th  June  to  the  agent  of  the  Boom  Company,  Mr. 
Estey,  They  held  the  lumber  as  Cunliffe  &  Stevens  would  have 
h^U  it,  on  the  terms  contained  in  the  license.  The  stumpage 
^as  due  from  Jewett  &  Co.     They  had  not  paid  it ;  they  held 

*  ^ViicHt,  Q,  Cm  being  unavoidably  absent,  was  heard  on  the  same  side  on 
February  23. 

33 
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1877        the  lumber  subject  to  that  payment  to  the  Railway  Company 

The  New     The  aasignee  of  Jewett  <t  Co.,  under  the  Insolvent  Act,  woulc 

Brunswick    ^j^^  ^]^q  lumber  subject  to  the   legal   or  eqitable   lights  whicl 

the  plaintiffs  had.     Jewett  «fc   Co's  knowledge  would   be  th( 

McLkod.     Assignee's  knowledge. 

I  deem  it  unnecessary,  and  forbear  expressing  any  opinior 
as  to  what  the  rights  of  the  plaintiff  would  be  against  a  pur 
chaser  in  good  faith  and  for  valual)lc  consideration  from  Cun 
liffe  &  Stevens,  if  the  property  had  been  theirs,  after  seciiritj 
liad  been  given  under  the  sixth  paragraph  of  the  license.  It  i> 
not  required  Uy  be  considered  in  the  circumstances  of  this  case 
and  I  refrain  from  saying  anything  upon  questions  that  maj 
arise  upon  a  different  statement  of  facts  under  altered  circum- 
stances from  those  detailed  in  the  special  case  now  under 
consideration. 

Fisher,  J.  I  agree  with  my  brother  Weldon,  that  the 
plaintiffs  are  entitled  to  judgment  for  the  amount  of  the 
stumpage,  $2,909.09,  with  interest  from  the  15th  of  July,  and 
will  only  add  a  few  words  to  what  he  has  stated. 

The  plaintiffs  were  the  owners  in  fee  of  the  land  on  whicl 
the  logs  were  cut,  and  when  cut  they  w^ould  continue  to  b( 
their  property,  into  whosoever's  possession  they  might  come  un- 
less divested  by  some  act  or  contract  of  the  plaintiffs. 

Looking  at  the  license  under  which  Cunliffe  &  Stevens  cut 
the  lumber  and  taking  it  altogether,  wdiich  is  the  proper  modi 
of  ascertaining  its  meaning,  it  appears  to  liave  been  clearly  th( 
intention  of  the  parties  that  the  logs  wdien  cut,  should  rcmaii 
the  property  of  the  plaintiffs  until  the  stumpage  was  actual!} 
and  fully  paid.  The  w^hole  machinery  of  -the  license,  and  ifc 
different  provisions  appear  to  be  conceived  with  this  object 
and  w^ith  a  due  regard  to  the  rights  and  interests  of  lx)th  par- 
ties, that  the  plaintiffs  should  obtain  the  highest  stumpage  the} 
could  for  the  cutting,  and  that  Cunliffe  &;  Stevens  should  be  en- 
abled to  take  the  advantage  of  the  market,  and  sell  their  logs 
at  the  highest  price,  without  any  unnecessary  interference 
from  the  plaintiffs,  the  owners  of  the  timber  land.  By  the  ik- 
vice  of  taking  a  negotiable  note,  when  the  logs  were  removed 
from  the  immediate  control  of  the  plaintiffs,  the  stumpage  wm 
secured.     The  license  i*cquires  that  the  stumpage  should  be  se- 
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C2ured  by  the  lotli  of  April,  and  l)efove  the  lumber  was  removed  ^  ^877 
from  the  brows,  and  in  computing  the  stumpage  to  be  secured     Thb  New 
t>he  mileage  already  paid  was  to  be  deducted.     The   licensees,    Brunswick 
CJunliffe  &  Stevens,  were  enabled  to  carry  their  lumber  into  the 
iinarket  and  have  it  in  course  of  manufacture  or  sale  before  any     McLiod. 
gL^itual  payment  was  made.     The  plaintiffs,  the  grantors,  by  the 
imxceptance  of  the  negotiable  note,  would  be  enabled  if  neces- 
sary, to  make  it  available  for  the  pui-pose  of  their  business  be- 
fore the  15th  of  July,  the  period  fixed  for  the  final  payment  of 
the  stumpage. 

It  was  expressly  stipulated  in  the  latter  part  of  the  agree- 
ment that  the  plaintifls  should  retain  complete  ownership  and 
control  of  all  lumber  which  should  be  cut  from   the  licensed 
pwmises,  wherever  situated,  until  all  matters  and  things  ap- 
pertaining to  or  connected  with  the  license  should  be  settled  and 
•    adjusted,  and  all  suuls  due,  or  to  beccme  due,  for  stumpage  or 
otherwise,  should  be  fully  paid,  and  all  damages  liquidated  and 
paid.    And  if  any  sum  should  become  payable  by  any  of  the 
stipulations  of  the  agi'eement,  and  should  not  be  paid  or  secured 
'     in  some  of  the  modes  therein  expressed,  within  ten  days  there- 
after, the  plaintiffs  were  empowered  to  take  the  lumber,  wher- 
ever found,  and  sell  and  dispose  of  it  absolutely,  retaining  the 
stumpage  and  expenses,  and  paying  the  balance  to  the  licensees. 
The  stipulation  appears  to  shew  that  the  plaintiffs,  as  owners 
of  the  soil  and  the  logs  cut  thereon,  were  to  assume  the  con- 
:     trol  and  disposal  of  the  lumber  if  on  the  15th  day  of  April, 
[     1875,  when  the   logs   were   to  be   removed   from   the   brow, 
they  were    removed    without   the    stumpage  being   secured, 
tod  on  the   15th  day    of    July,   unless    the    stumpage  was 
W)t  simply  secured,  but  actually  paid.     Irrespective   of   the 
phun  meaning  of  the  agreement,  and  of  the  intention  of  the  par-    • 
ties, by  the  ordinaiy  rules  of  construction,  the  words  "paid 
tod  secured"  are  so  used  as  to  apply  to  different  subjects  and 
to  explain  each  other,  and  shew  that  the  stumpage  might  have  . 
'^en  secured  for  a   time  but  not  paid,  and  that  no  change  of 
property  took  place  until  it  was  paid. 

The  defendant  claims  the  property  as  assignee  in  insolvency 
of  the  estate  of  E.  D.  Jewett  &  Co.,  to  whom  the  licensees, 
Cunliffe  &  Stevens,  sold  and  delivered  the  logs  after  acceptance 
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1877         of  the  draft  of  the  20th  of  April  and  before  the  loth  of  July, 

The  New     they  having  full  knowledge  of  thq  terms  of  the  license  under 

Brunswick    ^^hich  they  had  been  ■  cut.     The  insolvency  of  E.  D.  Jewett  & 

iL^A\    o.  QQjj^pa^j^y  cannot  affect  the    property  in   the   logs,   and   the 

McLeod.      assignee  can  only  take  what  interest  the  insolvents  had,  who 

well  knew  their  condition,  and  the  charge  to  which  they  were 

subject. 

Wetmore,  J.  The  plaintiffs  are  the  absolut^j  owners  of  the 
land  upon  which  the  lumber  in  question  was  cut,  and  by  virtue 
of  their  fee  simple  in  the  land  would  be  the  absolute  owners  of 
the  luml)er  unless  they  hcT/c  in  some  way  divested  themselve^s 
of  their  propeity. 

The  license  from  plaint i  if s  to  Cunliffe  i:  Stevens,  under  which 
the  defendant  claims,  authorizes  the  cutting  of  the  lumlx^r  un- 
der certain  restrictions  or  conditions.  Very  particular  mark- 
ing of  the  lund)er  is  provided  for,  and  then  to  Ije  taken  to 
market  as  early  as  prncticable. — the  fii-st  stream-driving  or 
raftinf;  season  after  beint^  cut.  In  cuttinj'  and  manacnncr  said 
lumber,  while  in  theii  pi 'ssession,  the  grantees  covenant  that 
they  will  not  directly  or  indirectly  conceal  from  the  scnl:  r.  or 
dispose  of  any  of  the  timber,  logs,  or  lumber  of  any  kind,  until 
all  dues,  stumpage  and  damages  are  paid  and  secured,  without 
the  consent  of  said  company  in  writing,  otherwise  they  shall 
forfeit  the  whole  luml^er  cut  under  the  contract.  Assuming  the 
words  "  dispose  of"  to  mean  seUy  if,  by  the  agreement,  the  plain- 
tiffs reserved  an  absolute  property  in  the  lumber,  notwithstan*!- 
ing  security  given  for  the  stumpage  until  the  amount  received 
was  actually  realized,  any  disposing  of  the  property  in  such 
case  would  be  subject  to  the  reservation  ;  the  mere  giving  se- 
curity would  not  destroy  the  right  so  protected  in  the  face  of  a 
•clear  and  positive  reservation  of  the  property  in  the  lumber. 
Besides,  this  is  merely  a  covenant  that  the  grantees  will  not 
dispose  of  any  of  the  lumber  until  all  dues  are  paicl  or  secured, 
on  pain  of  forfeiture  of  the  whole,  as  the  general  settlenient  of 
stumpage  is  provided  for  in  a  subsequent  part  of  the  agreement. 

The  clause  I  have  referred  to  I  think  cannot  have  a  more 
oxteasive  const ructirm  than  the  provision  in  the  agreement 
specifically  providing  for  the  settlement  of  stumpage,  under 
which  the  parties  did  settle  upon  the  amount  of  stumpage,  and 
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secured    the    same,   which    securing,    tlic    defendant  alleges, ^^l 


amounted  to  such  a  payment  as  released  the  whole  lumber  from     The  New 
any  lien,  control,  or  property  right  of  the  plaintiffs.     After  pro-  ^^^^^^^^k 
viding  for  deduction  of  tlie  amount  paid  for  mileage  from  the  „ 

stumpage,  the  stumpage  clause  is,  that  the  whole  of  the  remain-      McLeod. 
der,  if  any,  shall,  not  later  than  the  15th  of  April,  be  secured 
by  good  endorsed  notes  or  other  security,  to  be  approved  of  by 
the  said  company,  and  payable  on  loth  July  next,  and  the  lum- 
l)or  not  to  be  removed  from  the  brows  or  landings  till  the  stump- 
age is  secured  as  aforesaid.     The  amount  of  the  stumpage  was 
asceitained,  and  for  securing  payment  on  loth  July  then  next, 
in  terms  of  the  license,  CunlifFe  &  Stevens  gave  the  plaintiffs  a 
draft  dated  29th  of  April,  1875,  in  favor  of  plaintiffs'  land  agent, 
or  his  order,  upon  E.  D.  Jewett  &  Co.  for  the  amount  S2,909.09, 
which  was  accepted  by  the  drawees.     The  dmft  was  endorsed 
and  sent  to  one  of  the  banks  for  collection  ;  it  was  duly  pre- 
sented for  payment,  payment  refused,  and  notice  of  dishonor 
given.     After  the  acceptance  of  the  draft,  and  before  it  matured, 
Jewett  &  Co.  purchased  and  paid  for  the  lumber,  they  knowing 
at    the  time  of  accepting  the  draft  and  purchasing  and  pay- 
ing for  the  lumber,  it  was  cut  imder  the  plaintiffs*  license.     The 
lutnber  was  driven  into  the  Fredericton  boom  and  held  for  Jew- 
ett &  Co.  under  Cunliffe  k,  Stevens*  license.     Jewett  &  Co.  Ixi- 
coming  insolvent,  the  defendant  acquired  all  their  rights  as 
assignee. 

The  giving  and  accepting  the  security  was,  by  the  terms  of 
the  Ucense,  a  necessity,  before  the  logs  could  be  removed  from 
the  hrow  or  landing.     The  15tli  of  April  was  the  time  fixed  for 
giving  the  security ;  the  29th  was  the  time  it  was  actually 
given.     Until  this  security  for  the  stumpage  was  given,  no 
question  is  made  but  that  the  plaintiffs  could  hold  the  lumber 
for  the  stumpage,  and  Cunliffe  &  Stevens  could  not  move  a  stick 
of  the  Imnber  from  the  brows  until  satisfactory  security  was 
given,  not  payment  for  the  lumber  made.     Apart  from  the  sub- 
sequent teiTns  of  the  agreement,  could  not  the  plaintiffs,  then 
actually  owning  the  lumber,  have  agreed  with  Cunliffe  &  Stevens 
t^nat  they  would  take  the  draft  as  security  for  the  stumpage, 
^d  in  considei-ation  of  getting  the  dmft,  allow  them  to  remove 
^^^  lumber  from  the  brows  and  bring  it  to  market  the  first  sea^ 
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1877.        son  after  the  lumber  was  cut,  which  they  were  bound  to  do  by 
TiiK  New     the  agieenient,  with  the  distinct  agieement  that  plaintiffs  should 
Brunswick    j^qJj  complete  ownei-ship  of  the  whole  lumber  until  the.  draft 
was  paid  ?     I  think  they  could ;  and  that  was  exactly  what  the 
McLeod.     agreement  established  in  this  ca^se,  as  in  a  subsequent  clause  it 
is  provided  as  follows  :     "  And  the  said  company  resei'ves  and 
retains  full  0A\Tiership  and  control  of  all  lumber  which  shall  be 
cut  from  the  aforementioned  premises,  wherever  and  however  it 
may  be  situated,  until  all  matters  and  things  appertaining  to  or 
connected  with  this  license  shall  be  settled  and  adjusted,  and  all 
sums  due  or  to  become  due  for  stumpage  or  otherwise  shall  be 
fully  paid,  and  all  damages  for  non-perfonnance  of  this  agree- 
ment, or  stipulation  herein  expressed,  shall  be  liquidated  anil 
paid."     The  terms  of  this  clause  are  as  clear  as  possible,  an<l 
were  unquestionably  inserted  to  insure  the  plaintiffs'  full  and 
complete  ownership  and  control  of  the  lumber.     They  are  en- 
titled to  have  their  full  force  and  meaning,  as  evidently  intended 
by  the  parties,  ninless  the  plaintiffs  have  done  something  to  de- 
stroy their  rights  under  the  agreement.     Have  they  done  so  ? 
Certainly  not.     They  have  only  complied  with  the  express  terms 
of  the  agreement,  namely,  taking  security  for  the  stumpage 
according  to  its  terms.     This  clause,  to  my  mind,  is  as  effectual 
to  secure  tlie  plaintiffs'  lien  as  if  it  had  connected  with  it  "  not- 
withstanding the  giving  security  by   note,  bill,  or  otherwise, 
*  the  company  reserves,  Ace.  «S:c." 

I  cannot  see  that  the  matter  admits  of  an  argument  to, the 
contrary.  It  matters  not  that  Cunliffe  k>  Stevens  sold  the  lum- 
ber, and  the  purchasers  paid  for  it.  They  should  have  satisfied 
themselves  that  they  had  the  power  to  sell  before  they  bought. 
Caveat  emptor  applies.  Cunliffe  &;  Stevens  could  not  sell  ex- 
cept subject  to  the  plaintiffs'  lien.  To  my  mind,  there  is  no 
law,  from  whair  has  taken  place,  to  divest  the  plaintiffs'  absolute 
title  to  the  logs,  resei-ved  as  positively  as  words  could  reserve  it 
until  the  stumpage  dues  are  paid,  and  I  do  not  see  any  hardship 
in  the  case.  Jewett  &  Co.  knew  the  lumber  was  cut  under  the 
plaintiffs'  license,  and  it  is  not  unlikely  they  knew  the  terms  of 
it.  They  would  get  the  benefit  of  the  amount  of  stumpage  in 
the  price  of  the  lumber ;  they  were  to  pay  the  draft,  and  no 
doubt  would  have  done  so  but  for  their  insolvency.  It  was  a  fair 
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claim ;  the  plaintiffs  had  a  right  to  be  paid,  and  I  think,  estab-         18^7 
lifihing  the  plaintiffs'  claim  is  much  more  consonant  with  just     Thk  New 
dealing  than  compelling  them  to  rank  generally  among  the    Brunswick 
creditors   of   Jewett   «fe  Co.     Mawkish  ideas  of   fair  dealing  ^^^^^'a'^  ^^^ 
however  cannot  affect  the  matter ;   stem  rules  of  law   must     mcLeod 
govern.  Still  it  is  satisfactory  to  feel  that  in  this  case  the  require- 
ments of  the  law  are  so  consonant  with  right  and  justice. 

In  my  opinion,  there  should  be  judgment  for  the  plaintiffs 
f or  ?2,{>b9.09,  and  interest  from  15th  July,  1875. 

Duff,  J.     The  agreement  set  out  in  the    case  grants  to 

C'linliffe  &  Stevens  a  right  to  enter  upon  Blocks  A  and  B  there- 

iii  mentioned,  embracing  an  area  of  twenty-five  square  miles, 

^^d,  during  the  lumbering  season  which  would  end  on  the  1st 

*^f  Apiil  then  next,  to  cut  thereon  spruce  and  pine  logs,  and 

^^eh  other  lumber  as  the  grantees  might  require,  and  which 

^^^uld  be  found  there. 

In  consideration  of  this  grant  or  license,  the  grantees,  on  the 
^  locution  of  it,  paid  to  the  grantors  a  mileage  rate  of  ten  dol- 
*^-rs  per  square  mile ;  and  they  also  thereby  agreed  to  pay  the 
8^'antors  one  dollar  per  thoasand  superficial  feet  for  all  the 
Spruce  logs,  and  two  dollars  per  thousand  superficial  feet  for  all 
^^e  pine  logs;  and  at  the  said  (K)mpany's  scale  of  rates  of 
stumpage  for  tlk  present  season,  for  all  such  other  lumber  as 
^^ey  may  cut,  etc. 

And  the  grant  or  agreement  contains  the  following  claust^ : 
*'  And  the  said  company  reserves  and  retains  full  and  complete 
^wnerehip  and  control  of  all  lumber  which  shall  be  cut  from 
^o  aforementioned  premises,  whereon  and  however  it  may  be 
situated,  until  all  matters  and  things  appertaining  to  or  con- 
'^ted  with  this  license  shall  \ye  settled  and  adjusted,  and  all 
■''^ins  due,  or  to  become  due,  for  stumpage  or  otherwise,  shall  be 
'ully  paid,  and  any  and  all  damages  for  non-performance  of 
^i»  agreement  or  stipulation  herein  expressed,  shall  be  liquida- 
^  and  paid."  Whether  the  property  in  the  logs  passed  or 
'"^t,  depends — as  the  law  is  now  well  established — upon  the  in- 
tention of  the  parties  to  the  agreement,  and  unless  this  lan- 
K^iage  is  sufficient  to  show  an  intention  that  the  property  in 
the  lumber  cut  should  remain  in  the  company  until  the  stump- 
age should  be  paid,  I  am  at  a  loss  to  know  what  language 
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1877         would  do  so.     Indeed  it  was  not  contended  by  Mr.  Weldoii  that 
The  New     the  language  was  inade([uate  for  that  pui-pose  ;  but  he  urged 
Brunswick    (^j^^t  the  company  having  taken   Messi*s.  E.  D.  Jewett-  i:  Co's 
AiLA^A\     o.  acceptance  of  Messrs.  Cunliffe  i:  Stevens'  draft,  payable  on  the 
McLeod.      -^'^^^  "^^h^  f*^^  ^^^  amount  of  the  stumpage,  it  opemted  as  a  pay- 
ment, although  the  acceptance  was  npt  paid  when  due,  and  is 
still  in  the  Bank  of  British  Noilh  America  to  collect  for  the 
plaintilti.     Conceding  that,  under  some  circumstances  a  note 
might  be  taken  for  the  stumpage  which  would  not  operatic  as  a 
payment,  he   contended  that  this  acceptance  would  do  .so,  be- 
caufje  it  gave  the  company  another  name  in  atldition  to  those  of 
the  original  debtors.     In  other  words — that  a  new  consideration 
moved  from  the  original  debtors.     That  is  true ;  and  the  ac- 
ceptance by  the  company  of  Messi-s.  E.  D.  Jewett  &   Co's  pi*o- 
mise  for  the   amount  of  the  stumpage  might,  if  there  were 
nothing  to  shew  to  the  contrary,  l)e  evidence  under  the  plea  of 
accord   and   satisfaction;  possibly,  under  a  plea  of  pay-ment. 
Here,  however,  the  license  itself  shows,  and  the  case  states  that 
it  was  not  taken   either  as  satisfaction  or  payment,  but  .as  .se- 
curity  only.     It   explains   the   quid  irro   quo,  the  equivalent  • 
wdiich  the  company  gave  for  the  new  considei-ation  :  it  was  per- 
mission to  Cunliffe  &;  Stevens  to  remove   the  lumlxjr  from  the 
brows  and  to  take  it  to  market.     It  is  impo(Bsible  to  constinie 
the  delivery  of  Messrs.  Jewett  &  Cos  acceptance  to  the  com- 
pany to  be  a  payment  of  the  stumpage,  without  ignoring  alike 
the  language  of  the  case  stated  and  distorting  the  plain  terms 
of  the  license.  Tlie  case  states  it  to  have  been  given  as  security, 
and  the  license  provides  "  that  the  stumpage  shall  l>e  paid  iii 
the  following  manner,  namely,  by  deducting  a  sum  equal  to  the 
mileage  already  paid ;  and  the  whole  of  the  remainder  shall, 
not  later  than  the  15th  day  of  April,  be  secured  by  good  en- 
dorsed notes,  or  other  sufficient  security,  payable  on  the  15th 
July  next ;  and  until  the  stumpage  is  so  secured  as  aforesaid, 
the  lumber  cannot  be  removed  from  the  brow^s." 

By  the  terms  of  the  agreement  the  stumpage  is  not  due  until 
the  15th  July;  and  by  another  clause  in  it  it  is  agreed  that 
the  company  may  sell  and  dispose  of  the  lumber  on  failure  of 
the  licensees  to  pay  it  for  ten  days  after  it  becomes  due.  The 
whole  contents  is  consistent  with  this  construction  of  the  aoree- 
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ment,  and  with  no  other.     It  provides  that  the  lumber,  when        ^^77 
cut,  ahall  be  placed  by  the  licensees  where  it  can  be  scaled,  and    The  Nbw 
that  they  shidl  give  the  scaler  notice  thereof ;  and  before  any  of   B^^swick 
it  vas  moved  from  the  landing,  each  and  every  stick  of  it,  and  ^ 

of   anything  manufactured  from  the  same,  is  to  be  marked  by     McLeod. 
*5^e  grantees  in  a  plain  and   distinct  manner"  (with   a  mark 
^™^entioned),  "which  shall  be  put  on  said  lumber,  so  that  at  any 
^xne  it  may  easily  be  seen  and  distinguished  from  any  other 
'^^Utrk  upon  the  .same." 

I  cannot  read  this  license  as  bearing  any  possible  construction 
Vy  which  the  property  in  the  lumber  will  be  taken  out  of  the 
coxiipany  until  the  acceptance  in  question  is  actually  paid ;  and 
I  .aja  of  opinion  that  judgment  should  be  for  the  plaintiff. 

Allen,  C.  J.,  being  a  trustee  for  the  Railway  Company  took 

tko  part 

Judgment  for  the  'plaintiff. 


Ex  Parte  JOHN  FISH,  et  al.  1877 

-^^^T^Mord^B  right  to  07ie  yearns  rent  on  sale^  under  execution,  of  goods        Apnl. 

taken  on  \orit  of  attachment. 


the  nnt  is  not  due  the  landlord  is  not  entitled  by  virtue  of  1  R.  S.  c. 
•.   S,  (ConsoL    Stat,  c.    S3,  8.  S,)  to  be  paid    rent  from  the  proceeds  of. 
"tHe  gale  nnder  an  execution. 

It  is  donbtful  if  thib  section  applies  to  cases  •f  goods  taken  nnder  a 
of  attachment. 


Qoods  were  taken  by  the  Sheriff  of  Northumberland  under 
'^^nrit  of  attachment  and  removed  from  the  premises.     They 
"^ete  subsequently  sold  under  a  ^./a.,  issued  in  the  same  suit. 
At  the  time  of  the  attachment  and  removal  no  rent  was  due 
?<Mr  the  premises  from  which  they   were   removed.      Judge 
WiUiston  of  the  Northumberland  County  Court,  on  the  appli- 
cation of  the  landlord,  made  an  order  for  the  sheriff  to  pay  the 
Wdbrd  his  rent  out  of  the  proceeds  of  the  sale.     The  order 
^wwmade  under  1.  R.  S.  c.  12G,  s.  8,  which  provides  that  "when 
foods  liable  to  rent  shall  be  taken  in  execution,  and  the  arrears, 
^exceeding  one  year,  shall  not  be  paid  to  the  landlord,  the 
officer  shall  proceed  to  the  sale  thereof,  and  from  the  proceeds 
P*y  such  rent  And  apply  the  residue  to  the  satisfaction  of  the 

**«Ctttlon ;  but  the  Queen's  rights  shall  not  be  affected." 
34 
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^877  ■  A  rule  nisi  for  a  ceHiorari  to  remove  such  order  was  obtain- 
Exparu  ed  on  the  grounds,  among  others,  that  the  rent  was  not  due 
JoHK  Fish  -vvhen  the  goods  were  attached,  and  that  the  act  did  not  apply 
to  cases  of  goods  taken  under  a  writ  of  attachment. 

April  24.  Weldoii,  Q.  C,  shewed  cause  and  contended  that 
the  rent  might  have  been  payable  in  advance,  and  that  the  sale 
of  the  goods  took  place  under  the  execution  and  not  under  the 
attachment.  Tlie  property  taken  under  the  attachment  was 
only  held  for  the  pui*j>oses  of  the  execution. 

April  25.  G.  F,  Gregory  in  support  of  the  i-ule  relied  upon, 
Hoskins  v.  Knight;^  Lee  v.  Lopes ;^  Fish.  Dig.  8883,  Stanton  v. 
Johnston.^ 

Per  curiam,     Tho  rule  must  bij  made  absolute  on  the  ground 

that  there  is  no  proof  that  the  rent  was  due.     It  is  doubtful  if 

the  Act  applies  to  cases  where  goods  are  taken  under  a  writ  of 

attachment,  but  on  that  point  we  do  not  at  present  express  an 

opinion. 

Rule  absolute. 


1177  Ex  Parte  WILSON. 

AprU,        Certiorari — Qvashimj  conriction — Imposition  of  a  penalty  otJier  than 

the   o)7f*  prescribed. 

Wliere  an  Act  ofthe  Legislature  prescribes  a  definite  penalty  for  an  offence,  the 
imposition  of  a  penalty  otlicr  than  the  one  prescribed  is  irregular,  and  tiie  con- 
viction will  be  set  aside. 

Where  a  Judee  grants  a  rule  nm  for  a  etrtiorari  the  Court  vrill  entertain  the 
motion  although  the  party  complaining  might  have  proceeded  in  tnmmary 
way  by  review. 

On  conviction  under  1  R.  S.  c.  Gl,  s.  11,  (Consol.  Stat,  c  lift 
8.  13)  for  the  rescue  of  sheep,  while  being  driven  to  pound,  the  : 
defendant  was  fined  ten  dollars.  Section  11  of  1  R.  S.  c.  61  isa 
as  follows  :— "  If  any  person  shall  rescue  any  beast  from  a  per- 
son lawfully  taking  such  beast  to  pound  he  shall  pay  five 
pounds." 

An  order  nisi  for  a  certiorari  was  gi'antcd  by  Mr.  Justice 
Duff,  dated  August  25th. 

April  12.     G.  F,  Gregory  shews  cause.    {Wetniore  said 
would,  in  supporting  the  rule,  rely  upon  Rex  v.  Salomons,*)  Hic 

>  M  &  S.  245!  »"l5~Eastr230.  » 4  All.  64.  *  1 T.  R.  249. 
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WlLSOK. 


ground  upon  which  the  order  was  granted  was,  that  the  penalty        ^^^^ 

was  not  according  to  the  statute.     (Allen,  C.  J.     If  the  act     Exparie 

provides  a  definite  penalty,  how  can  the  magistrate  vary  it  ?  He 

cannot  make  it  either  more  or  less.)     I  admit  the  defect,  but 

the  statute  having  provided  a  summary  way  of  reviewing  the 

proceedings,  the  Court  %vill  not  entertain  an  application  for  a 

{^Ttiorari,     (Allen,  C.  J.     Here  the  Judge  has  granted  a  rule 

T^4si  for  a  certwi^ari.)     The  fine  is  only  ten  doUai's  when  it 

ight  have  been  twenty  dollars. 

E,  X.  Wetmare  in  support  of  the  rule  was  not  called  on. 

Per  curiam.     The  rule  must  be  made  absolute. 

Rule  absolute. 


LOVEJOY  V.  McDIARMID  et  al.  istt 


Evidence — Certified  cojty  o/  registered  Bill  of  Sale.  April. 

certified  copy  of  a  Bill  of  Sale  is  not  admissible  in  evidence  under  21  Vic.  c. 
3,  8.  7,  (seeConsol.  Stat.  c.  40,  s.  7.,)  without  proof  of  the  execution  of  the 
originaL 

Appeal  from  the  Charlotte  County  Court.  On  the  trial  of  a 
•im  of  property  the  Judge  of  the  County  Court  admitted  in 
e^v^dence  a  certified  copy  of  a  registered  Bill  of  Sale,  (the  original 
^>«ing  on  file  in  the  Registrar's  oftic6,)  without  proof  of  the  ex- 
ecution of  the  original. 

April  11,  E.  L.  Wetniore,  for  the  plaintiff'  supports  the  ap- 
peal. There  was  no  proof  of  the  execution  of  the  original  Bill 
of  Sale.  It  was  probably  put  in  under  21  Vic.  c.  3.  s.  7.  That 
A^  however  only  applies  to  cases  where  ;the  original  or  exem- 
plification would  be  evidence  without  other  proof.  The  Court 
^  Equity  have  held  that  a  certified  copy  of  a  will  filed  in  the 
*^*t)bate  Court  is  not  admissible  without  producing  the  will. 

JSaxTisford,  for  the  claimant,  contra.  This  is  a  document 
^ed  in  a  public  office,  and  comes  within  the  provisions  of  21 
^ie  c.  3,  8.  7.  (Wetmore,  J.  .  The  act  says :  "  in  lieu  of  the 
^liginal."  The  copy  cannot  be  admissible  where  the  original 
^ould  not  be.)  (Allen,  C.  J.  It  would  be  a  strange  anomaly 
^  the  copy  would  be  evidence  where  the  original  would  not  be. 
*^t  seems  to  me  the  only  true  construction  of  that  act  is,  that 
ttje  execution  of  the  original  must  be  proved.)     There  is  proof 
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|1877        of  the  delivery  under  the  Bill  of  Sale.    {Per  curunn.  Delivery 
LovEjoY     amounts  to  nothing  without  the  Bill  of  Sale). 

^'  Allen,  C.  J.     I  think  the  certified  copy  of  the  Bill  of  Sale 

was  improperly  admitted.  There  is  nothing  in  the  Bills  of  Sale 
Act,  (Consol.  Stat.  c.  75)  to  warrant  it.  Tlie  Act  21.  Vic.  c.  3.  &  7 
says,  the  certified  copy  shall  be  evidence  "in  lieu  of  the  original** 
but  the  copy  cannot  be  received  in  evidence  when  the  original 
would  not  be  received. 

Weldox,  P'i.siier,  Wetmore  and  Duff,  J  J.  concurred 

AmKcd  allovjed  with  cosU. 


McDiARMID 

et  al. 


1877  GRAY  V.  VESEY. 

April.         Linhility  ofhvshnndfur  nrce.^itt/rics  svppUe.d  to  wife   living  apart  j'lom 

hi'.a — For  furniture — For  money  lent 

A  husband  is  liable  for  furniture  sold  to  his  M'ifo  \\hile  living  apart  from   him 
for  sufficient  cause,  but  not  for  money  lent  to  her. 

This  was  an  action  brought  against  the  defendant  for  board 
and  lodging  provided  for  his  wife  and  for  goods  suppli»^d,  and 
for  money  lent  to  her  while  living  apart  from  him.  lo  was 
admitted  that  the  wife  had  good  cause  for  so  living  apart 
from  him.  A  verdict  was  taken  for  the  plaintiff  for  S408.00 
by  consent  of  counsel,  the  Court  to  allow  the  plaintiff  for  any 
articles  that  were  properly  necessaries,  and  mould  the  verdict  ac- 
cordingly. 

April  18.  S.  R.  Thjoi^ison,  Q.  C,  stated  the  facts  as  the  rule  to 
reduce  the  verdict  had  not  been  taken  out.  He  objected  to  all 
items  for  furniture,  as  setting  up  housekeeping  was  not  neces- 
sary. If  she  could  make  her  husband  liable  for  furniture  abe 
could  set  up  an  establishment  according  to  her  previous 
state  and  condition  in  life.  He  objected  also,  to  the  item  for 
money  lent  to  the  wife.  He  did  not  object  to  the  items  for 
board  and  clothing. 

A.  L,  Palmer,  Q.  C,  shews  cause.  I  think  under  the*  author- 
ities  the  plaintiff  cannot  recover  for  the  money  lent  to  the  wife 
although  intended  for  necessaries,  Fisher  s  Digest  4416,  JeniMT 
v.  Morris  ;i  but  for  all  the  other  items  he  can  recover. 

(Allen,  C.  J.  The  case  of  Hunt  v.  De  Blaquiert?  shews  fliat 

^SDoG.  F.  &J.  46  *SM.  aP.  108;  5Biog.60O. 
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the  plaintiff  can  recover  for  the  furniture  supplied  to  the  wife.)        ^^^ 

C  N.  Ski/aner,  Q.  C,  in  reply.  ^^^ 

PerCwriam.     It  is  clear  from  the  authorities  that  furniture 

nay  be  necessaries,  but  that  money  lent  cannot  be  so  con- 

•derei   The  verdict  will  be  reduced  accordingly. 

RiUe  absolute  tc  reduce  verdict. 


V, 

Vemkt. 


I 


Ex  Parte  TRASK.  ^877 

^Lnot  of  the  Corporation  of  Saint  John — Punishmtnt  by  imprison'  ^''^ 

^^^for  breach  of  hye4awB — Invalidity — Evidence — Right  of  per- 
Mn  complained  against  for  carrying  on  btMiness  in  Saint 
Mn,  tmih&ui  being  lieensedy  contrary  to  the  Bye-Law  of 
Mayy  1S71,    to  give  evidence  on  his  own  behalf. 

^rttVje.,  c  4,  8.  9,  the  Mayor  of  Saint  John  is  authorized  to  licenie  persons 
^vioffoatnnd  bom  British  snbjeets,  and  also  such  persons  as  shaU  become  na- 
'wxed  or  be  made  denizens,  and  also  aliens  the  subjects  of  any  country 
^  peice  with  Great  Britain,  to  use,  etc,,  any  art,  trade,  etc.,  or  engage  in 
*>7profanon,  etc.,  within  the  City  of  Saint  John,  on  payment  of  such  sum 
<if  BMHiey  as  may  be  fixed  by  the  dommon  CounciL 
rT  the  fourth  section  the  Common  Council  is  empowered  to  fix  the  amounts  so 
^btpaid,  by  Iwe-laws  oidained  for  that  purpose,  and  to  impose  penalties 
^^  forfeitures  for  any  breach  of  the  bye-laws. 

rf  the  fifth  section  aU  persons  not  being  free  citizens  of  the  city  are  prohibited 
from  using  any  art,  tntde,  etc.,  in  the  said  city,  without  being  duly  licensed 
tWeto,  as  in  the  said  Act  provided. 
^^7. 1871»  the  Common  Council  passed  a  bye-law,  under  the  authority  of 
theiud  Act,  by  which  the  amounts  to  be  paid  for  licenses  to  do  business 
Wtt  fixed  and  determined,  and  by  which  it  was  ordained  that  any  person 
who  should  use  any  art,  trade,  etc.,  or  ensage  in  any  profession,  etc.,  with* 
OQtbeing  duly  licensed,  should  forfeit  and  pay  twenty  dollars  for  each  of • 
^M.  This  sum  was  to  be  sued  for,  prosecuted  and  recorered  in  the  name 
^  the  Chamberlain  of  the  city.  It  was  further  provided  that  in  default  of 
pvpent  of  the  penalty  the  offender  was  to  be  committed  to  the  common 
j^  ^m1  of  the  said  aty  for  the  >TMu>e  of  ten  days, 

^  *.  was  tried  before  the  Police  Magistrate  of  Saint  John  on  the  charge  of 
Iftictisinff  as  a  physician  without  a  license,  contrary  to  this  bye-law.    The 
*Qit  vas  Drought  in  the  name  of  the  Chamberlain.    Chi  the  trial  t^e  evidenot 
off  B.  T.  was  offered  and  rejected. 
^^Bli,  Xbai  the  bye-law  was  bad  as  it  authorized  the  imprisonment  of  the  of* 
'cndCTin  default  of  parent  of  the  penalty,  the  ^wer  to  punish  breaches  of 
^  city  bye-laws,  by  imprisonment,  not  being  given  by  tjie  Charter^  nor  in 
^'^fnm  terms  terms  by  33  Vic.,  c.  4,  and  ^e  bye-law  not  being  in  accord- 
*IK8  with  6  V.  c.  35,  s.  8,  which  Authorizes  imprisonment  in  case  no  goods 
or  ehittsls  can  be  found  whereon  to  levy  the  penalty. 
A.  Jianidpal  Corporation  cannot  enact  a  bye-law  subjecting  a  party  to  imprison- 
^^  iu  default  of  payment  of  a  penalty,  without  express  authority  from  the 
--MiwiUtare, 

^^l^pnoeeding  for  the  recovery  of  the  penalty  was  in  the  nature  of  a  civil snit, 
*^  not  of  a  criminal  proceeding,  and  the  evidence  of  B.  T.  was  improperiy  f»- 
Mid  nader  19  Vic,  c.  41,  (ConsoL  SUt.  0.  46.) 
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1877  This  was  an  appeal  under  11  Vie.,  c,  12,  s.  37,  (3  L.  &  P.  S.  9^) 

Bk parte     from  the  judgment  of  the  Police  Magistrate  of  Saint  John.  The 

'^^^^^^       questions  involved  were  the  validity  of  the  bye-law  of  the  CSty 

of  Saint  John,  made  in  May,  1871,  under  the  authority  of  33 

Vic.,  c.  4,  and  the  right  of  Trask  to  give  evidence  on  his  own 

behalf  when  being  tried  for  a  breacli  of  the  said  bye-law. 

April  24.  Tivcky  Q.  (7.,  was  heard  in  support  of  the  judg- 
ment of  the  Police  Magistrate.  He  contended  that  full  power 
to  make  the  bye-law  was  given  by  33  Vic,  c.  4,  and  that  as  the 
proceeding  was  in  the  nature  of  a  criminal  proceeding  Trask's 
evidence  was  properly  rejected.     He  cited  Reglna  v.  Taylor} 

Skinner,  Q.  (7.,  contra,  Contended  that  if  *thc  act  complained 
of  was  a  criminal  offence  the  Act  of  the  Local  Legislature 
making  it  such  was  ultra  vires ;  that  the  Local  Legislature 
could  not  delegate  to  some  other  body  the  power  to  make  crim- 
inal offences ;  but  that  if  it  were  not  a  criminal  offence  the 
evidence  of  Trask  was  improperly  rejected.  In  either  case  the 
judgment  of  the  Police  Magistmte  should  be  reversed. 

Cur.  adv.  v^ult 

The  judgment  of  the  Court  was  now  delivered  by 

Allen,  C.  J.  Bradford  Trask  was  tried  before  the  Police 
Magistrate  of  Saint  John  on  a  charge  of  practising  as  a  physi- 
cian, without  a  license  from  the  Mayor,  and  not  being  a  free- 
man of  the  city,  contrary  to  a  bye-law  of  the  Coi-poration.  The 
suit  was  brought  in  the  name  of  the  Chamberlain  of  the  city, 
iand  the  defendant  was  fined  820. 

By  the  Act  33  Vic,  c.  4,  to  amend  the  Charter  of  Saint  John, 
the  right  to  make  free  citizens  was  abolished,  and  the  Mayor 
was  authorized  to  license  natural  bom  British  subjects,  and  such 
persons  as  should  become  naturalized,  and  also  aliens,  the  sub- 
jects of  any  country  at  peace  with  Great  Britain,  to  use  any 
art,  trade  or  occupation,  or  to  carry  on  or  engage  in  any  profes- 
sion, or  mercantile  or  other  business  in  Saint  John,  on  payment 
of  such  sum  as  should  be  determined  by  the  Common  CounciL 

The  4th  section  of  this  Act  authorizes  the  Common  Council, 
by  any  bye-law  or  ordinance  to  be  made,  to  fix  and  determine 
what  sums  of  monoy  should  be  paid  for  such  licenses  ;  "  and, 
also,  to  impose  such  penalties  and  forfeitures  for  any  breach  of 

» 36  Q.  B.  U.  C.  18a.  ' 
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any  such  bye-laws  and  ordinances,  as  the  Common  Council  may        ^^77 
deem  advisable/'    And  the  5th  section  declared  that,  "  no  per-     Ex  parte 
son,  not  being  a  free  citizen  of  the  said  city,  should  use  any       Trask. 
art,  trade-  or  occupation  in  the  city,  or  carry  on,  or  engage  in 
any  profession,  or  mercantile  or  other  business,  or  employment 
of  any   kind  in  the  said   city,   without  being  duly   licensed 
thereto,  imder  such  penalty  as  might  be  prescribed  by  any  bye- 
law  or  ordinance  of  the  Common  Council,  to  be  from  time  to 
time  made  and  ordained." 

In  May,  1871,  the  Common  Council  passed  a  bye-law,  relating 
to  persons,  not  being  freemen  of  the  city,  doing  business  there- 
in, by  which  the  Mayor  was  authorized  to  demand  and  receive 
from  every  person  to  whom  a  license  should  be  granted  to  carry 
on  any  trade,  or  engage  in  any  profession,  or  other  business,  cer- 
tain specific  sums  of  money ;  and  it  declared  that  any  person, 
not  being  a  free  citizen  of  the  city,  or  not  having  been  duly 
licensed  by  the  Mayor,  as  provided  by  the  bye-law,  •*  who  should 
sLt,  any  time  use  any  art,  trade  or  occupation,  or  carry  on,  or  en- 
gage in '  any  profession,  or  mercantile  or  other  business  or  em- 
ployment within  the  said  city,  or  the  liberties  and  precincts 
t;yiereof,  without    having  been  duly  licensed    thereto,  should 
forfeit  and  pay  for  each  and  eveiy  offence  the  sum  of  twenty 
^iollars ;  to  be  sued  for,  prosecuted,  and  recovered  by  and  in  the 
^ifcme  of  the  Chamberlain  of  the  said  city  for  the  time  being, 
^s  provided  by  law,  to  be  applied,  etc.,  and  in  default  of  pay- 
*iicnt  of  any  such  penalty,  the  offender  should  be  committed  to 
t-he  common  gaol  of  the  said  city  for  the  space  of  ten  days." 
i     The  proceedings  against  Trask  were  taken  under  this  bye-law. 
On  appeal  from  the  judgment,  under  the  provisions  of  the 
Statute  11  Vic,  c.  12,  s.  37,  several  objections  wci-e  taken,  only 
ti^wo  of  which,  we  think,  are  of  any  importance  :  1st.   That  the 
bye-law  was  vltra  vires — the  Act  under  the  authority  of  which 
It  was  made  professing  to  give  the  Corporation  power  to  deal 
^^th  matters  of. criminal  procedure;  2nd.  That  Trask  was  a 
Competent  witness  in  his  own  behalf,  and  his  evidence  was  im- 
P^^perly  rejected. 

The  first  question  is  whether  the  authority  given  by  the  Act 
^  the  Common  Council  to  "  impose  penalties  and  forfeitures" 
^^x*  breach  of  the  bye-laws,  warranted  them  in  passing  a  bye- 
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1877  law  imposing  imprisonment  in  default  of  paying  the  penalty*- 
Mk  parte  whether  a  Corporation  can  enact  a  bye-law  subjecting  a  psrt^ 
'^^^^'*^'  to  imprisonment,  without  express  authority  from  the  Legisia 
ture  to  do  so  ?  We  think  it  clearly  cannot  Kirk  v.  NowUi, 
The  Charter  of  Saint  John  gives  a  remedy  to  recover  penaltia 
by  distress,  or  by  an  action  of  debt.  After  giving  the  Commoi 
Council  power  to  make  and  ordain  bye-laws,  and  to  provide 
punishments  and  penalties,  "  either  by  fines  and  amerciaments 
or  by  disfranchising  and  amoving  from  the  liberties,  privileges 
immunities  and  freedom  of  the  city,"  every  person  who  shal 
offend  against  such  bye-laws,  it  declares  "  and  the  same  finei 
and  amerciaments  shall  and  may  from  time  to  time  levy,  re- 
ceive, have  and  recover,  either  by  distress  and  sale  of  thi 
goods  and  chattels  of  such  delinquent,  by  Avarrant  under  th< 
hand  and  seal  of  the  Mayor,  etc.,  or  by  o^ion  of  debt  in  an} 
Court  of  Record  to  be  prosecuted,  or  in  any  other  lawfu 
method  to  be  obtained,  to  the  use  of  the  said  Mayor,  Aldeimen 
and  Commonalty,"  (see  3  L.  &.  P.  S.  995.)  The  power  thui 
given  by  the  Charter  was  enlarged  by  the  8th  section  of  thi 
Act  6  Vic.,  c.  35,  which  authoiized  the  Common  Council  b] 
their  bye-laws  to  enforce  the  payment  of  penalties  thereby  im 
posed,  by  imprisonment  of  the  offenders,  for  a  limited  period  a 
time,  i/a  com  no  goods  or  chattels  covZd  be  found  whereon  ti 
levy  the  said  penalties. 

The  bye-law  under  which  the  fine  was  imposed  in  this  case 
is  not  warranted  either  by  the  Charter  or  by  the  Act  6  Vic,  e 
35.  Under  the  Charter  there  was  no  authority  to  imprison  fcr 
non-payment  of  a  fine,  except  as  one  of  the  incidents  of  an  ex 
ecution  issued  upon  a  judgment  in  debt;  and, under  the  Ad 
imprisonment  can  only  be  awarded  in  case  no  goods  or  chattel 
can  be  found  whereon  to  levy  the  penalty :  and  that  could  onlj 
be  after  the  issuing  of  a  distress  warrant  and  a  return  that  ni 
goods  or  chattels  could  be  found — substantially  as  under  tin 
Summary  Convictions  Act,  32  and  33  Vic.,  c.  31,  s.  57.  Bit 
this  bye-law  assumes  the  right  to  imprison  immediately  on  non 
payment  of  the  fine  imposed,  without  issuing  any  distress  wax 
rant — a  proceeding  which  is  clearly  not  authorized  by  the  8ti 
seftion  of  the  Act,  6  Via,  c.  35.    The  Common  Council  have  n 

UT.  R.  118. 
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authority  to  go  beyond  the  power  delegated  to  them,  and  that         ^^77 
power  must  be  strictly  construed,  when  the  effect  of  it  is  to  de-     i&  paru 
prive  a  idan  of  his  liberty.  Traak. 

It  is  said  in  Angell  and  Ames  on  Corp.  s.  300,  that  obedience 
to  a  bye-law  cannot  be  enforced  by  the  imprisonment  of  the 
offender,  or  by  the  forfeiture  of  his  goods,  unleas  the  power  be 
expressly  given  by* statute.  And  in  Chirk' s  case  (5  Co.  G4)  it 
'was  held  that  a  bye-law  inflicting  imprisonment  in  case  of  re- 
fusal to  pay  an  a^essment,  was  bad  ;  and  it  was  resolved  that  the 
Corporation  might  have  inflicted  a  reasonable  penalty,  but  not 
imprisonment ;  which  penalty  they  might  limit  to  be  levied  by 
distress,  or  for  which  an  action  for  debt  lay.  In  The  City  of 
Jjondon  v.  Woody^  it  was  held  that,  although  all  Corporations 
have  power  to  inflict  penalties  for  enforcing  their  bye-laws,  they 
must  be  pecuniary  penalties,  for  a  corporal  penalty  is  contrary 
to  magna  cliarta :  and  the  pecuniary  penalty  must  be  levied  by 
distress  or  action  of  debt,  for  there  can  be  no  other  remedy.  In 
Clarice  v.  Tttcfe^,' where  a  bye-law  imposed  a  forfeiture  of  3s.  4d. 
for  abusive  language,  such  fine  to  be  levied  by  distres.rr,  upon  a 
'warrant  under  the  Corporation  seal,  and  by  sale  of  the  offend- 
er  s  goods,  it  was  held  bad  :  "  for  a  Coi-poration  cannot  make  a 
bye-law  to  have  a  forfeiture  levied  by  the  sale  of  goods,  nor 
for  forfeiture  of  goodid."  It  was  the  ordering  the  sale  of  the 
goods  which  was  held  to  be  beyond  the  power  of  the  Coipora- 
taon.     This  appears  from  the  report  of  the  case  in  3  Lev.  281. 

For  these  reasons,  and  not  because  the  Act  33  Vic,  c.  4,  was 
idtra  tnres  under  the  91st  section  of  the  British  Noi-th  America 
Act,  1867,  as  attempting  to  deal  with  procedure  in  criminal 
xBatters — we  think  this  bye-law  was  bad. 

The  second  question  is  whether  Trask  was  a  competent  wit- 
ness on  his  own  behalf.     This  depends  upon  whether  the  act 
"With  which  he  was  charged  was  a  **  criminal  proceeding"  or  an 
"offence  punishable  on  summary  conviction."    The  Act  19  Vic, 
^  *1,  enacts,  in  section  1,  that  the  parties  in  any  suit,  action,  or 
other  proceeding,  and  the  person  in  whose  behalf  any  such  suit, 
®fe-3  may  be  brought  or  defended,  and  the  husbands  and  wives 
^'   t»Yie  parties  thereto,  shall,  except  as  thereinafter  excepted,  be 
^^^petent  and  compellable  to  give  evidence  on  l>ehalf  of  either 

"■  12  Mod.  6S6.  "  ^TV^ntTIsiJ;      ' 
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^^77  of  the  parties  thereto.  Section  2  enacts  that  "  Nothing  herei 
Bx  parte  contained  shall  render  any  person  who,  in  any  criminal  pro 
Trask.  ceeding,  is  charged  with  the  commission  of  any  indictable  oi 
fence,  or  any  offence  punishable  on  summary  conviction,  com 
petent  or  compellable  to  give  evidence  for  or  against  himself,  c 
shall  render  any  pei'son  compellable  to  answer  any  question  in 
tended  to  criminate  himself."  * 

• 

It  will  scarcely  be  contended  that  the  breach  of  the  bye-la\ 
in  question  was  an  indictable  offence ;  for  though  the  5th  sec 
tion  of  the  Act  prohibits  the  carrying  on  a  trade,  or  engagin 
in  any  professional  employment  in  the  city,  without  a  license 
the  same  section  prescribes  the  mo  !e  of  punishment,  which  mus 
be  adopted  :  Rex  v.  Harris ;^  Rerjlna  v.  Bucluiiian  f  Attorrvei 
General  v.  Radloff^  Then,  was  the  proceeding  taken  agains 
the  defendant  a  "  criminal  proceeding,"  and  was  the  offenc 
punishable  on  "summary  conviction?"  An  action  of  debt  t 
recover  a  penalty  is  a  civil  suit :  Wilson  v.  Rastall  ;*  and  th 
proceeding  to  recover  the  pena^i;yin  this  case  is  substantiall 
an  action  of  debt.  In  Rackhi.i  v.  JBiucA:,*  which  was  a  pre 
ceeding  in  the  Consistorial  Court  to  recover  penalties  for  nor 
residence,  under  the  statute  1  and  2  Vic,  c.  106,  Lord  Denma 
said  :  "  There  are  two  kinds  of  proceeding  in  the  Ecclesiastici 
Courts — civil  and  criminal :  the  one  by  a  party  interested,  i 
form  by  libel,  where  the  judgment  is  for  his  benefit,  and  is  en 
forced  by  monition  and  sequestration — this  is  a  civil  suit.  Th 
other  is  by  any  stranger,  in  form  by  promoting  the  office  o 
Judge  by  articles,  and  the  judgment  is  for  penal  consequence 
against  the  defendant,  pro  saliUe  anirnce,  and  deprivation — thi 
is  a  criminal  suit."  Now,  according  to  that  test,  the  proceedin, 
to  recover  the  penalty  in  this  case  is  civil,  and  not  criminal.  ] 
is  instituted,  not  by  a  sti-anger,  but  by  the  Chamberlain — ^th 
officer  of  the  Corporation — and  who  is  to  recover  the  mone 
for  the  use  of  the  Corporation.  The  object  of  the  Act  is  nc 
absolutely  to  prohibit  persons  from  carrjnng  on  trade,  or  et 
gaging  in  professional  business  in  the  city;  but  to  prever 
them  doing  so,  unless   they  are  either  free  citizens,  or  han 

U  T.  R.  202.  «8  Q.  B.  883.  '  10  Ex.  84  ;  1  Rubs.  Cr.  88. 
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taken  out  licenses  giving  them  substantially  the  same  privileges         ^^77 
18  free  citizens.  Es  parte 

In  the  case  of  The  Attomey-General-y,  Radloff^  the  question  Trask. 
irose,  whether  on  an  information  to  recover  penalties  for  a  vio- 
lation of  the  revenue  laws,  the  defendant  was  a  competent  wit- 
MM  on  his  own  behalf,  under  the  Statute  14  and  15  Vic.,  c.  99, 
1 2,  from  which  the  1st  and  2nd  sections  of  our  Act,  19  Vic,  c. 
41,  are  substantially  copied.  The  Court  was  equally  divided 
BK^on  on  the  question.  Pollock,  C.  B.,  and  Parke,  B.,  holding 
that  it  was  a  criminal  proceeding,  and,  consequently,  that  the  de- 
fendant was  not  a  competent  witness ;  and  Piatt  and  Martin, 
IR,  holding  the  contrary.  Parke,  B.,  said  :  "  Is  this  a  criminal 
Noeeeding  by  which  the  defendant  is  charged  with  the  commis- 
ion  of  any  offence  punishable  by  summary  conviction  ?  As  to 
ti  bdng  a  criminal  proceeding,  an  information  by  the  Attomey- 
jcneral  for  an  offence  against  the  revenue  laws  is  a  criminal 
Koceeding.  It  is  a  proceeding  instituted  by  the  Crown  for  the 
Kuushment  of  a  crime  ;  for  it  is  a  crime  and  an  injury  to  the 
•ttUic  to  disobey  statute  revenue  law ;  and,  accordingly,  the 
U&Hrm  of  proclamation  made  before  the  trial  of  informations 
orsQch  offences  styles  these  offences  misdemeanors."  Pollock, 
^B.,said:  "The  solution  of  this  question  (whether  the  de- 
(Qiiant  was  a  competent  witness)  turns  upon  the  following  in- 
[oiries:  Is  the  proceeding  by  the  Attorney-General  upon  this 
nlbnnaiion  in  the  Court  of  Exchequer  a  criminal  proceeding  ? 
samiggUng  an  offence  ?  And  is  it  an  offence  punishable  on 
^QBinary  conviction  ?  Because,  if  smuggling  be  an  offence,  and 
A  offence  punishable  on  summary  conviction,  and  if  an  infor- 
mation by  the  Attorney-General  in  this  Court  is  a  criminal  pro- 
dding, then  the  present  case  is  within  the  very  words  of  the 
^^and  15th  Vic,  c.  99,  and  the  witness  was  properly  reject- 
'i  *  *  *  I  am  of  opinion  that  the  proceeding  in  this 
'^Jtttjby  the  Attorney-General  to  recover  penalties  by  means 
^  in  information  filed  by  him  on  behalf  of  the  Crown,  is  a 
Ottninal  proceeding.  •  ♦  •  That  it  is  a  matter  which  may 
« inquired  into  and  punished  on  summary  conviction  is  per- 
"*^y  clear;  and  the  only  remaining  question  is,  is  it  a  criminal 
^'ce?    I  should  be  sorry  if  I  could  bring  myself  to  entertain 

1 10  Ex.  S4. 
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1877  any  doubt  alx)ut  it.  I  think  it  is  a  veiy  gi-ave  offence  against 
Exparie  the  public,  and  I  cannot  distinguish,  in  point  of  either  law  or 
Trask.  morals  between  cheating  the  State,  and  cheating  a  private  in- 
di\'idual.  *  *  *  It  is  very  true  that  it  is  not  punishable  in 
the  ordinaiy  way  by  indictment,  but  it  is  punishable  by  fine, 
and  the  fine  may  ho  imposed  on  summary  conviction.  There- 
fore this  being,  in  my  judgment,  an  offence  punishable  on  sum- 
mary conviction,  and  the  question  arising  in  a  criminal  pro- 
ceeding, I  am  of  opinion  that  the  defendant  was  not  a  competent 
witness."  Piatt,  B.,  (who  took  a  different  vi6w)  said  :  "  It  was 
urged  that  this  infomiation  was  a  criminal  proceeding,  or,  at 
all  events,  a  proceeding  for  an  offence  punishable  on  summary 
conviction.  Now,  let  us  see  what  the  cause  of  the  proceeding 
was ;  because  every  information  by  the  Attorney-General  is  not 
a  criminal  proceeding.  He  may  proceed  by  way  of  information 
and,  in  fact,  prosecute  a  claim  against  a  defendant  in  trover,  in 
debt,  in  ejectment — in  shoit,  in  every  other  species  of  action. 
This  information  is  merely  an  action  for  the  purpose  of  recover- 
ing penalties.  What,  then,  is  a  *  civil  proceeding,*  as  contradig* 
tinguished  from  a  *  criminal  proceeding  *  ?  It  seems  to  me  that 
the  true  test  is  this  :  if  either  money  or  goods  are  sought  to  be 
recovered  by  means  of  the  proceeding — ^that  is  a  civil  proceed- 
ing ;  but  if  the  proceeding  is  one  which  may  affect  the  defend- 
ant at  once,  by  the  imprisonment  of  his  body,  in  the  event  of  a 
verdict  of  guilty,  so  that  he  is  liable  as  a  public  offender — ^that 
I  consider  a  criminal  proceeding." 

If  the  facts  and  cii-cumstances  of  the  present  case  could  not 
be  distinguished  from  those  in  the  case  above  cited,  it  might  be 
difficult,  with  the  conflicting  opinions,  to  arrive  at  a  satisfactory 
conclusion.     The  learned  Judges  in  that  case  who  considered- 
the  evidence  to  be  inadmissible  based  their  opinion  on 
ground  that  the  proceeding  was  instituted  on  behalf  of  th< 
Crown  for  the  violation  of  a  statute  of  great  public  importuieej 
and  which  to  disobey  was  a  public  injury.     In  addition  to  that, 
the  offence  was  punishable  by  fine,  w}iich  (no  specific  mode 
recovery  being,  apparently,  prescribed)  was  recoverable  on  sum 
mary  conviction. 

In  a  subsequent  case,  Cattell  v.  Iresork,^  it  was  held  thai 
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information  before  Justices  of  the  Peace  under  the  Statute  1  ^877 
and  2  Wm.  IV.,  c  32,  s.  23,  for  iising  an  engine  for  the  purpose  Exparu 
of  -taking  game  without  the  authority  of  a  certificate,  was  a  Tkask. 
criminal  proceeding,  in  which  the  party  was  charged  with  the 
commission  of  an  offence  punishable  on  summary  conviction  ; 
£tnd  therefore  the  party  charged  was  not  a  competent  witness. 
There  the  statute  under  which  the  conviction  was  had  enacted 
tfhat  if  any  person  should  use  any  engine  or  instrument  for 
Igilliwig  or  taking  game,  he  not  being  authorized  to  do  so  for 
'^w'ant  of  a  game  certificate,  he  should,  "  on  conviction  thereof , 
l)efore  two  Justices  of  the  Peace,  forfeit  and  pay  for  every  such 
ofience  such  sum,  not  exceeding  £5,  as  to  the  said  Justices  shall 
aeem  meet,  together  with  the  costs  of  the  conviction."  And, 
l>y  a  subsequent  section,  in  default  of  payment,  the  Justices 
^were  authorized  to  imprison  the  party  in  the  common  gaol,  or 
house  of  correction,  with  or  without  hard  labor.  The  Act 
tlirougfaout  treats  the  matter  as  "  an  offence  pimishable  upon 
summary  conviction,  and  gives  a  form  of  conviction.  Lord 
Oampbell  in  giving  judgment  said :  '*  It  is  our  business,  not  to 
estimate  the  degree  of  moral  guilt  involved  in  the  act  of  the 
ckppellant,  but  to  see  how  such  act  is  treated  by  the  Legislature ;" 
&nd,  after  referring  to  the  section  of  the  statute  which  author- 
used  imprisonment  with  hard  labor  for  non-payment  of  the 
fine,  he  added :  "  I  see  that  the  Legislature  has  there  made  the 
^Ld  or  crime  punishable  by  fine  or  imprisonment.  »  *  *  i 
clo  not  proceed  on  the  grou^d  that  section  23  uses  the  word 
**  offence,"  but  on  the  ground  that  it  treats  the  act  as  an  offence. 
*  *  *  *  *  I  am  clearly  of  opinion  that  that  which  aec- 
"^cn  23  forbids,  is  treated  by  the  Legislature  as  a  crime,  and 
^Im  enactment  has  in  view  the  punishment  of  the  offender.*' 
•Ajid,  again,  in  Parker  v.  Green^  an  information  against  an 
i^uikeeper,  under  the  Statute  9  Geo.  IV,  c.  61,  for  unlawfully 

knowingly  permitting  persons  of  notoriously  bad  char- 
to  assemble  together  in  his  house,  was  held  to  be  a  crimi- 

proceeding,  and  that  the  innkeeper  was,  therefore,  not  a 
c^ompetent  witness  imder  the  Statute  14  &  15  Vic,  c.  90.  There 
^^e  act  with  which  the  party  was  charged  was  an  offence 
^^0unst  the  public  peace,  and  the  statute  treated  it  as  a  criminal 

» 2  B.  &  8.  2W;  8  Jnr.  N.  S.  409. 
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1877  proceeding,  by  declaring  that  any  pei*son  convicted  under  it 

Ex  parte     "  should  be  adjudged  to  be  guilty  of  an  offence  against  the  pro- 
Trask.       visions  of  this  Act  relativ^e  to  the  maintenance  of  good  order 
and  rule." 

Each  of  these  cases,  it  seems  to  us,  is  distinguishable  from  the 
case  before  us.  There  is  nothing  in  the  Act  33  Vic,  c.  4,  to 
shew  that  the  Legislature  intended  to  treat  the  act  of  carrying 
on  business  in  Saint  John,  without  being  a  free  citizen,  or  with- 
out having  taken  out  a  license,  as  a  crime ;  on  the  contrary,  we 
think  the  clear  intention  was  to  treat  it  as  a  fiscal  matter, 
affecting  the  revenues  of  the  city,  and  that  the  object  of  the 
proceeding  was  to  recover  a  sum  of  money — in  fact,  that  it  w^as 
substantially  an  action  of  debt.  The  imprisonment  of  the 
party  for  non-payment  of  the  fine  is  not  for  the  purpose  of 
punishing  him  for  an  offence  of  which  he  has  been  found  guilty, 
but  for  the  purpose  of  obtaining  the  money  Avhich  he  has  been 
adjudged  to  pay,  and  to  satisfy  which  no  property  can  be  found. 
For  these  reasons,  we  think  this  was  not  a  criminal  proceed- 
ing, or  an  offence  punishable  on  summary  conviction,  and,  there- 
fore, that  Trask's  evidence  w^as  improperly  rejected.  On  both 
grounds,  therefore,  we  think  the  judgment  should  be  revei'sed. 

Judgrnent  reversed. 


1877 
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GUNTER  ^.  SHARP. 

Aitomfiy  and  client — Right  of  client  to  statement  of  account  and  bill  of 

costs, 

A  client  U  entitled  to  a  statement  .of  account  from  the  Attorney  who  has  col* 

lected  money  for  him,  and  of  the  attorney's  biU  of  costs. 
In  case  of  refusal  of  the  attorney  to  deliver  such  statement  and  bill  of  costs, 

the  Court,  having  authority  over  its  own  officers,  will  compel  him  to  furnish 

them. 

The  plaintiff)  Gunter,  on  a  former  day  obtained  a  rule  nisi 
for  Rainsford,  an  attorney  of  this  Court,  to  shew  cause  why 
he  should  not  deliver  a  statement  of  account  and  his  bill  of 
costs  in  this  suit,  in  which  he  had  acted  as  Gunter's  attorney. 
Gunter  alleged  that  the  defendant  had  paid  the  amoimt  of  the 
verdict  to  Rainsford,  out  of  which  the  latter  had  paid  two  sums, 
by  his  direction,  but  refused  to  pay  anything  more,  stating  there 
was  nothing  more  due  to  him  (Gunter). 
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April  12.  FraseVy  Q,  (7.,  and  TTm.  Pugshy  shewed  cause. 
They  contended  that,  as  a  matter  of  practice,  the  Court  had  no 
power  to  compel  the  delivery  of  a  bill  of  costs.  The  rule  of 
Court  only  requires  the  delivery  of  a  biB  before  action  brought 
or  seeking  to  claim  it. 

The  plaintiff  in  pereon  applied  for  time  to  answer. 
April   14.      The   plaintiff  read   affidavits    of    himself    and 
<jeorge  F.  Gregory,  and  was  heard  in  support  of  the  rule. 

Cur,  adv.  vult. 
The  judgment  of  the  Court  was  now  delivered  by 
Allen,  C.  J.     This  was  an  aj)plication  by  the  plaintiff  to 
^izompel  his  attorney,  Mr.  Rainsford,  to  deliver  him  a  bill  of  his 
^i^osts  in  this  suit.     The  plaintiff  had  recovered  a  verdict  in  the 
uit,  and  the  amount  of  the  judgment  had  been  paid  by  the  de- 
'«ndant  to  Mr.  Rainsford,  out  of  which  he  had  paid  two  sums, 
y  the  plaintiffs  direction,  but  refused  to  pay  anything  more, 
tating  that  there  was  nothing  more  coming  to  the  plaintiff. 

On  shewing  cause,  an  account  was  produced  of  Mr.  Rains- 
ord's  charges  against  the  plaintiff —  a  considerable  amount  of 
hich  was  for  liabilities  incurred  in  retaining  counsel  to  try 
e  cause  and  to  resist  an  application  for  a  new  trial.     It  was 
Xso  objected  that  the  Court  had  no  power  to  compel  an  attor- 
y  to  deliver  a'  bill  to  his  client,  excepting  where  the  attorney 
about  commencing  an  action  to  recover  the  amount. 
We  think  the  power  of  the  Court  is  not  so  limited.     In  Chit. 
Ajxh.  8th  ed.  89,  it  is  said,  that  it  seems  the  Court  has  a  com- 
mon-law jurisdiction  to  compel  an  attorney  to  deliver  a  signed 
bill  to  his  client,  for  which  the  case  of  Clarkson  v.  Parker^  is 
cited.    It  was  objected  in  that  case  that  the  Court  would  have 
^0  power  to  compel  the  delivery  of  a  bill,  independently  of  the 
Stat.  2  Geo.  II,  c.  23.      But  Parke,  B.,  said  to  the  counsel : 
''Ex  parte  AitJcen^  is  against  you.     It  was  formerly  doubted 
whether  or  no  the  Court  had  power  to  order  a  bill  to  be  taxed, 
^^cept  under  the  Statute ;  but  it  was  decided  that  the  power 
^as  confined  to  cases  in  which  an  action  was  brought  on  the 
Dill,  or  where  money  was  paid  into  Court ;  but  the  authority  of 
^«e  Cour^  over  its  own  offi,oer8  to  compel  the  delivery  of  a  bill 
"wxw  never  doubted.     Ex  parte  Aitken  decided  that  whenever 
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the  employment  of  an  attorney  by  another  pArty  is  so  conne* 
ed  with  his  professional  character,  as  to  form  the  presumpti 
that  the  character  formed  the  ground  of  his  employment 
the  client,  the  Court  will  exercise  its  jurisdiction  over  hii 
And  in  delivering  judgment  in  the  case  he  said  :  "  An  attom 
Is  an  officer  of  the  Court,  and  I  see  no  reason  why  the  Coi 
should  not  compel  him  to  let  his  client  know  what  claim  he  l 
against  him."  And  Alderson,  B.,  said  :  "  The  Statute  has 
reference  whatever  to  the  power  of  the  Court  to  order  an  att( 
ncy  to  deliver  a  bill  or  account  for  money  received." 

The  rule  of  this  Court,  of  Mich.  T.,  40  Geo.  Ill,  (Allei 
Rules,  7)  was  referred  to,  as  shewing  that  the  client  had  : 
right  to  demand  a  bill  from  his  attorney,  unless  the  latter  w 
claiming  payment  of  the  bill.  This  rule  provides  that  eve 
attorney  of  this  Court  deliver  a  regular  bill  of  costs  to  1 
client,  or  to  the  client  of  the  adverse  attorney,  as  the  case  m; 
be,  before  he  demands  the  expenses  of  the  suit.  This  rule  ei 
dently  does  not  apply  to  such  a  case  as  the  present,  where  t 
attorney  is  not  demanding  from  his  client  the  expenses  of  1 
suit,  but  where  the  client  is  demanding  from  his  attoni< 
an  account  of  his  charges,  and  the  money  received  in  his  pr 
fessional  character  in  a  suit  brought  for  his  client.  Wheth 
there  is  anjrthing  due  to  the  plaintiiHT  or  not  is  not  the  questic 
now  before  us  ;  it  is,  simply,  whether  the  plaintiff  is  entitle 
to  an  account  from  his  attorney  of  the  money  which  he  has  r 
ceived,  and  of  the  claim  which  he  has  against  the  plaintiff.  < 
his  right  to  this  information  we  think  there  can  be  no  doubt 

The  rule  must  be  made  absolute  with  costs. 

Wetmore,  J.,  took  no  part. 

Rule  absoltUe  toith  costo. 
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MICHAEL  HILLAND  v,  JAMES  E.  HAMM.  1877 

HAMM,  Apellant,  and  HILLAND,  Respondent.  ^^^ 

Appeal  on  questions  of  fact, 

Oai^JDeal  from  an  order  of  a  County  Court  Judge  refusing  a  rule  for  a  new  trial 
oo  the  ground  of  the  verdict' being  contrary  to  evidence,  the  Court  will  not 
interfere  with  the  finding  of  the  Court  below. 

Appeal  from  an  order  of  the  Judge  of  the  Saint  John  County 
Court  refusing  a  mle  for  a  new  trial.  The  appeal  was  made 
principally  on  the  ground,  that  the  verdict  was  against  evidence ; 
another  ground  the  improper  rejection  of  an  assignment 
made  by  the  defendant  under  the  Insolvent  Act  of  1869,  there 
being  no  plea  of  insolvency  on  record,  not  being  strongly 
pressed. 

April  11.  Barker,  Q,  C,  was  heard  in  support  of  the  appeal, 
ttd  Wm,  Pugsley,  contra. 

Car.  adv.  viilt 

The  judgment  of  the  Court  was  now  delivei-ed  by 

Allen,  C.  J.  This  is  an  appeal  from  an  order  of  the  Judge 
rf  the  Saint  John  County  Court  refusing  a  rule  for  a  new  trial 
It  is  made  on  two  gi'ounds :  first,  the  improper  reJQction  of  evi- 
dence ;  second,  that  the  verdict  was  contrary  to  evidence. 

The  first  ground  was  not  much  pressed  on  the  argument,  and 
'^  think  that  there  is  nothing  in  it.  Tlie  evidence  alleged  to  have 
b«n  improperly  rejected  was  an  assignment  made  by  the  de- 
fendant under  the  Insolvent  Act  of  1869.  It  was  offered  in 
evidence  on  the  part  of  the  defendant  and  rejected  by  the 
'ewned  Judge.  There  was  no  plea  of  insolvency,  and  it  would 
^y  have  been  admissible  in  evidence,  if  at  all,  for  the  purpose 
^  discrediting  the  plaintiff  by  shewing  that  immediately  be- 
fore the  alleged  sale  of  goods  to  the  defendant,  the  latter  had 
^Dimenced  proceedings  to  obtain  his  discharge  from  his  debts, 
'"^der  the  Act.  But  before  it  could  become  evidence  for  this 
P^irposo  it  should  have  been  shown  that  the  plaintiff  had  notice 
of  the  defendant's  insolvency,  and  this  was  not  done.  We, 
"ierefore,  think  that  the  evidence  was  properly  rejected. 

The  other  ground  was  the  main  one  relied  upon  on  the  argu- 
°^t.  It  was  conceded  by  the  counsel  for  the  appellant  (Hamm) 
^t  in  Chancery  the  Court  of  Appeal  will  not  reverse  the 
36 
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judgment  of  the  Couit  below  on  a  question  of  fact ;  but  he 
denied  the  application  of  such  a  rule  to  a  case  where  the  facts 
had  been  found  by  a  jury.  We  think  that  the  principle  of  the 
rule  is  entirely  opposed  to  the  view  taken  by  the  counsel. 

'We  undei'stand  one  strong  reason  for  the  refusal  of  a  Court 
of  Appeal  to  reverse  the  judgment  of  the  Court  below,  on  a 
question  of  fact,  to  be,  that  the  latter  has  asually  Ixitter  means 
of  arriving  at  the  truth,  as  regards  the  facts,  than  the  fonner, 
especially  where  the  testimony  has  been  taken  viva  voce  before  a 
jury,  and  in  presence  of  the  Coui*t  itself  or  some  of  its  Judges. 
In  such  cases  the  Court  below  has  the  opportunity  of  seeing  the 
witnesses  on  the  stand,  of  hearing  them  give  thei^  evidence, 
and  of  observing  their  demeanor  under  cross-examination — all 
of  which  are  important  advantages  with  a  view  to  weighing 
the  value  of  their  testimony.  The  same  reason  lurely  applies 
in  appeals  from  the  Court  oi  Chanceiy  where  the  testimony  is 
more  frequently  taken  before  an  examiner,  or  other  officer  of 
the  Court,  appointed  for  tliat  purpose. 

Gray  v.  Tiirnbull,^  was  an  appeal,  on  a  question  of  fact,  from 
the  first  decision  of  the  ( -ourt  of  Session  in  Scotland,  and  Lord 
Wostbury  said :  "  In  the  English  tribunals,  where  a  question  of 
fact  has  once  been  decided  by  a  jury,  it  requires  an  overwhelm- 
ing case  of  error  by  th<'  jury,  or  the  disregard  of  some  cardinal 
rule  of  law  to  induce  tin  Court  to  gi'ant  a  new  trial.  Unques- 
tionably I  should  have  pressed  upon  fyour  Lordships  i'j  abide 
by  that  rule,  if  it  had  not  been  that  the  case  now  brought  be- 
fore us  has,  unfortunately,  been  decided,  not  on  evidence  taken 
inpi^eaence  of  tlie  Court,  but  upon  the  written^  depositions  oj 
witnesses ;  and  it  has  been  the  practice  in  Courts  of  Equity, 
where  that  mode  of  taking  evidence  prevails^  to  allow  appeals  on 
matters  of  fact,  although  the  Court  below  has  felt  no  hesitation 
in  the  conclusion  to  be  arrived  at  on  the  depositions.  But  if 
we  open  the  door  to  an  appeal  of  this  kind,  undoubtedly  it  will 
be  an  obligation  upon  the  appellant  to  prove  a  case  that  admits 
of  no  doubt  whatever." 

Now,  in  the  present  case  the  cause  was  tried  by  a  jury ; 
the  witnesses  were  examined  and  cross-examined  in  open  Coort, 
in  presence  of  the  judge  and  of  the  jury;  the  testimony  was 

'  L.  11.  2  Sc  App.  53. 
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conflicting  and  contradictory,  and  the  jury  chose  to  believe  the  ^377 
witnesses  for  the  plaintiff.  An  application  was  made  to  the  Hilul5d 
leanied  Judge  of  the  County  Court  for  a  new  trial,  on  the  same 
grounds  as  those  taken  before  us ;  and,  after  hearing  counsel 
for  the  respective  parties,  he  refused  to  grant  a  rule.  And  we 
ire  of  opinion  that,  under  such  circumstances,  it  wonld  be  con- 
truy  to  a  well  established  rule — one  founded  on  reason  and 
common  sense — for  us  to  interfere  with  his  decision,  or  further 
to  investigate  the  facts. 

As  the  evidence  appears  upon  the  return,  had  we  been  in  the 
place  of  the  jury,  we  should  certainly  have  found  the  verdict 
differently ;  but  as  the  Judge  of  the  County  Court  heard  the  evi- 
dence given,  he  had  an  opportunity  of  forming  an  opinion  on 
the  credibility  of  the  witnesses,  which  we  have  not. 

The  appeal  must  >xj  dismissed,  but,  under  the  circumstances, 
without  costs. 

Appeal  disniissed  vjithoLit  costs. 


McLELLAN  v.  MILMORE.  '        ib7T 

AanchtnerU — Initleds  of  Christian  name — Description  of  defendant  by —        April, 
Where  it  ismea  on  Judges  order — Necessity  ofiYU>ving 

to  rescind  order. 

*Vta«  ap  attachment  isBaes  in  an  action  on  a  note,  the  plaintiff  most,  in  his 
*^vit  for  attachment,  set  forth  one  of  defendant's  Christian  names,  or  al- 
'^  that  he  signed  the  note  by  his  initials  :  per  Allbn,  C.  J.,  and  Wxtmore 
*mI  I>rpr,  JJ.,  Weldon,  J.,  dissenliente. 

^w  attachment  was  issued  during  the  progress  of  a  cause,  on  the  order  of  a 
*'^ge,  Held,  that  the  Judge*s  order  must  1^  rescinded  before  the  attachment 
*»»ld  be  set  aside. 

^  this  case,  which  was  an  action  brought  on  a  promissory 

oote  Daade  by  the  defendant,  and  signed  by  him  by  the  initials 

of  his  Christian  name,  thus, "  A.  P.  Milmore ;"  the  defendant  was 

"escribed  in  the  same  way  both  in  the  writ  of  summons  and  a 

'^t  of  attachment,  issued  at  the  same  time  with  it,  and  the 

*^^vit  for  attachment.     There  was  no  statement,  however,  in 

tit 

.  5  affidavit  that  the  note  was   signed  by  defendant  by  his 

^^Jals.    The  defendant  applied  to  Mr.  Justice  Duff,  at  Cham- 

^,  to  set  aside  the  attachment,  the  ground  relied  on  being,  that 

^  attachment  cannot  issue  against  a  defendant  by  his  initials. 
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18^"^        His  Honor  set  aside  the  attachment,  and  the  plaintiff  thereupor^^"  on 
McLxLLAN    gave  notice  of  motion  to  rescind  this  order.     In  the  meantime:^  -cne 


MiuiOEK     ^®  obtained  from  Mr.  Justice  Weldon  an  ordej*  for  a  new  attach—  ml  ii- 


ment  under  section  CI]  of  the  Attacliment  Act,  in  which  the  de- 
fendant was  described  by  his  full  name.  The  defendant  theii"x:  ^n 
moved  for,  and  obtained  a  rule  nisi  to  set  aside  the  second  at—  :^i' 
tachment. 

Oct.  l.S  and  27.     Palttier,  Q.  C,  for  the  defendant,  as  to  th«i^  .Mne 
first  attachment,  contended  that  the  order  of  the  Judge  was 


rightly  made.  Until  the  Statute  provided  that  in  Avrits  a  de- 
fendant who  has  signed  a  note  by  his  initials  may  be  so  de—  ^:>e- 
scribed,  such  a  description  was  held  insufficient,  and,  as  the  at—  -^  -t- 
tachment  Act  contains  no  such  provision,  the  common  law  rulc^  X  Jc 
must  prevail.  Admitting  this  t(^  be  an  action  on  a  note  signecE^  ^^^ 
by  initials,  where  is  the  authority  of  the  Legislature  to  describc:>^i-*l><^ 
the  defendant  in  the  affidavit  for  attachment  by  his  initials  ?  «^  ^ 
He  cited  1  Arch.  Pr.,  708,  and  Bruvsklll  v.  Rohedson? 

Regarding  the  second  attachment,  the  first  objection  was  thatf'  .^s-tat 
the  affidavit  did  not  state  that  the  note  was  payable  to  ordeia"  -^-^  ^^^ 
(the  plaintiff  suing  as  indorsee),  but  he  now  admitted  that  the>  m'TM 
authorities  were  rather  against  him  on  this  point.  He  also  con—  -MTX  on- 
tended  that  the  attachment  was  Imd,  (1.)  because  no  particulars^**' -^^ 
wei'o  annexed  to,  or  seized  with  the  attachment ;  (2)  that  ac^  ^  ^ 
second  attachment  cannot  issue  in  the  one  suit ;  (3)  that,  evem  ^^  'ei 
if  it  could,  it  ought  not  to  have  issued  pending  the  appeal  froiw^  *  <^" 


^n 


Tl 


the  former  order;  (4)    that  the  order  for  the  attachment  wa^J^^^'^ 
improperly  made  ex  parte, 

WddoUy  Q.  C.y  and  Wm,  Pugsleyy  for  the  plaintiff,  submittetL 
that  the  first  attachment  was  good.  As  a  writ  of  attachmenit' 
cannot  issue  •without  there  being  a  cause  in  Court,  it  follows ^^^'-^  '^ 
that  if  in  the  writ  of  summons  the  defendant  can  be  dcscribe(E> 
by  his  initials,  so  he  may  be  in  the  attachment.  Again,  the  writt^  i 
of  attachment  is  good  on  its  face,  because  it  has  been  hold  thatJ'-^^* 
a  vowel,  or  even  a  consonant,  may  be  a  Christian  name ;  andK:>-*^^* 
when  the  defendant  shewed  that  "A.  P."  was  not  his  Chris-^^^*'^* 
tian  name,  the  plaintiff  had  a  right  to  show  that  he  signed  the  ^>  ^^^ 
note  by  his  initials. 

They  also  contended  that  there  was  nothing  in  the  grounds 
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uiged  against  the  second  attachment,  but  submitted,  as  a  pre- 
liminary objection  to  the  defendant's'  motion,  that  he  should 
have  applied  to  set  aside  the  Judge's  order :  Hopkinaon  v. 
Salembier} 

Pcdrner,  Q.  C,  in  reply,  contended  that  if  the  requirements  of 
the  Statute  had  not  been  complied  with,  the  Judge's  order  was 
beyond  his  jurisdiction,  and  invalid  ;  therefore  it  was  not  neces- 
sary that  it  should  be  set  aside. 

Cur.  adv,  wilt. 

The  judgment  ot  a  majority  of  the  Court  (Allen,  C.  J.,  and 
Wetmore  and  Duff,  JJ.,)  was  now  delivered  by 

Allen,  C.  J.  There  were  two  motions  in  this  case ;  one  was 
to  set  aside  an  order  made  by  Mr.  Justice  Duff  on  1st  August, 
187C,  whereby  he  set  aside  an  attachment  issued  in  this  cause, 
on  the  ground  of  the  insufficiency  of  the  affidavit.  The  first 
paragraph  of  the  affidavit,  on  which  the  attachment  issued,  was 
:ms  follows,  viz : 

"  I,  David  T.  McLellan,  of,  etc.,  make  oath  and  say,  that  A.  P. 
]liilmore  is  justly  and  truly  indebted  to  me  in  the  sum  of  $555, 
principal  and  interest,  upon  a  promissory  note  made  by  the 
s^d  A.  P.  Milmore  ii^  favor  of  Elias  S.  Freeze  &;  Sons  or  order, 
eLnd  dated  the  31st  day  of  March  last  past,  and  payable  three 
months  after  the  date  thereof  with  interest ;  which  said  note 
is  indorsed  by  the  said  Elias  S.  Freeze  &  Sons  to  me,  the  said 
Oavid  T.  McLellan,"  etc. 

The  learned  Judge  was  of  opinion  that  the  affidavit  was  de- 
fective, in  that  it  did  not  set  forth  at  least  one  of  the  Christian 
tiames  of  the  defendant,  or  allege  that  he  made  the  note  by  the 
'^ame  and  designation  of  "  A.  P.  Milmore."  .  We  think  that  he 
^ras  right,  and  the  affidavit  is  insufficient  in  that  particular. 

It  is  contended  that  we  must  assume  that  the  letters  "  A.  P." 
Etire  the  Christian  names  of  the  defendant ;  and  Lomax  v.  Lan- 
cicjfc,*  and  the  dictum  of  Lord  Campbellin  TheQueen  v.  Dale,*  are 
^ted  as  authorities  in  support  of  that  contention.  But  we  think 
trlxat  in  an  affidavit,  where  the  statements  are  required  to  be 
positive  and  explicit,  and  where  nothing  is  left  to  intendment, 
"^e  ought  not  to  regard  theso>  letters  as  Christian  names ;  and 
the  authorities  referred  to  will  be  found,  on  examination,  not  to 
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wan-ant  us  in  doing  so.   .It  is  a  well  known  rule  with  regard t^  ^^>  zd 
affidavits,  that  every  material  allegation  in  them  must  be  stated  M-z»  sd 
with  such  certainty  that  perjury  may  be  assigned  with  respect*^"  ^ut 
to  it,  if  it  be  falsely  stated.     In  1  Chit.  Arch.,  (12th  ed.)  750, 
the  statement  of  the  defendant  s  Christian  and  surname  in  full^  - 
in  an  affidavit  to  hold  to  bail,  are  said  to  be  material.     And  hav — 
ing  stated  the  genei-al  rule  in  this  respect,  it  proceeds  to  pointr^' 
out  an  exception  as  follows  : — "  But  by  the  Act  3  and  4,  Wm-  -i 
IV.,  c.  42,  s.    12.       In  all  actions  of  bills  of  exchange  or  promi — 
sory  notes,  or  other  written  instruments,  any  of  the  parties 
which  are  designated  by  the  initial  letter  or  letters,  or  somc^i^  -^^^ 
contraction  of  the  Christian  or  first  name  or  names,  it  shall 
sufficient  in  every  affidavit  to  hold  to  Imil,  and  in  the  process  or. 
declaration,  to  designate  such  person  by  the  same  initial  lette 
or  letters,  or  contraction  of  the  Christian  or  first  name  or  namesx.  ;e&=sSi 
instead  of  stating  the  CTiristian  or  first  name  in  full."     This^-*^-*^ 
section  was  re-enacted  verbatim  in  this  Province,  by  the  7  Wm^  ^^rni. 
IV.,  c.  14 ;  and  this  latter  statute  is  repealed  by  the  Act  3G  Vic.^  •^:>c, 
c.  31,  the  IGGth  section  of  which  re-enacts  it  again. 

It  will  be  useful  to  refer  to  a  few  of  the  decisions  under  thisss  -r  ^is 
statute.  In  Esdaile  v.  Maclean^  the  drawee  of  a  bill  of  ex — :3C=x- 
change  was  described  in  the  declaration  as  "W.  Watson,"  The^  .cXhe 
count  was  demuired  to  on  the  ground,  amongst  others,  thai*^-^*-*** 
Watson's  Christian  name  was  not  set  out,  neither  was  it  allege(iE>  ^^ed 
that  he  was  designated  by  his  initial  in  the  bill.  The  demurrew-^:^*^^ 
was  sustained,  and  Parke,  B.,  said:  "  You  ought  to  say,  thereiirx  ^  -*'*^ 
described  as  W.  Watson."  Yoxi  cannot  depaHfram  the  rule  0ji^5i>  ^J 
tJie  common  laiv  without  shewing  that  such  is  the  designatior*''*^^'^ 
of  the  party  in  the  bill,  otherwise  you  may,  in  every  case,  des- 
cribe a  party  by  his  initials.  *  *  ♦  You  have  no  rights* 
under  the  statute,  to  designate  a  party  by  his  initials,  unless  hu 
is  so  designated  in  the  instrument ;  tlien  you  ought  to  shew  iha^ 
he  was  so  designated.  The  same  question  arose  on  demurrer  i 
Levy  y.WebW  Miller \, Hay ^  Nashv.  Colder*  and  in  Kinnerd 
V.  Knott f^  and  in  all  these  cases  the  decisions  were  in 
with  the  judgment  of  Parke,  B.,  in  Esdaile  v.  Maclean.  In  Cea 
V.  Cockhiirn*  an  affidavit  which  described  the  defendant  as  ** 
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p^  Cock  bum,"  was  held  to  be  bad,  inasmuch  as  it  did  not  shew 
ijiat  he  %Tas  so  designated  in  the  bill  of  exchange  upon  which 
it  was  xnade. 

[jOVKjiaw.  Landdls}  was  the  first  case  where,  failing  to  bring 

the  caso  within  the  statute,  the  Court  sought  to  escape  from 

^hat,  in  a  pleading  (and  therefore  amendable)  was  a  purely 

^^lUkica.!  objection,  by  an  ingenious  and  subtle  suggestion.   The 

plea  i^  that  case  set  forth  a  bill  of  exchange  as  having  been 

Yoade  by  "I.  Shakespeare  Williams,"  and  concluded  by  averring 

that  the  defendants  were  unable  to  discover  the  Christian  name 

ot  Williams.     Coltman,  J.,  says :  "The  objection  in  question  is 

one  to  which  we  are  not  very  willing  tg  yield,  and  I  think  we 

may  escape  from  it  by  assuming,  as  appears  to  have  been  done 

in  other  cases,  thxit  "/."  may  he  this  man's  Christian  name."  And 

Millie,  J.,  says :  "  Stephen  seems  to  lay  it  down,  that  inability 

to  state  the  true  Christian  name  of  a  party,  is  a  sufficient  excuse 

for  its  omission.     But,  however  that  may  be,  I  think  we  are  at 

liberty  to  aaauTne  that  this  person's  true  Christian  name  is  "I, 

Skakespeare."    The  learned  reporter  in  a  note  to  the  case  says: 

pQire,  Whether,  upon  the  whole,  less  violence  would  not  have 

l^cn  done  to   the    language  of    the    plea   even  by    reading 

"lahakspeare"  as  one  word,  then  by  treating  I.  as  an  initial- 

"Dal."     The  idea,  once  suggested,  Maule,  J.,  in  Kinnersly  v. 

^'fiott,  endeavors  to  support  it  by  distinguishing  the  letter  I  as 

*  vowel,  vocalis  or  aonarta,  which  can  be  uttered  by  itself;  and 

^Mch  the  Courts,  being  astute  to  discover  a  reason  for  not 

allowing  a  demurrer  on  this  ground  to  succeed,  "  have  assumed 

^t  to  6ej!X)«8iW«,  may  be  a  Christian  name." 

It  being  assumed  "in  order  to  escape  a  difficulty,"  that  in  a 

plea,  a  vowel  might  possibly  be  a  Christian  name.  Lord  Camp- 

^11,  in  The  Queen  v.  Dale^  could  see  no  reason  why  a  consonant 

^*ught  not  be  a  name  also.     It  does  not  appear  to  have  been 

•IJBolutely  necessary  to  decide  the  point  in  that  case  ;  and,  at 

^"^  it  is  the  dictum  of  a  very  able  judge  as  to  what  might  be 

*«nfficient  description  in  a  recognizance,  of  one  of  the  magis- 

^^  hefore  whom  it  was  taken. 

^^  cannot  accept  either  of  these  cases  as  an  authority  for  the 

^?!$g^on  that  the  letters  "A.  P  "  in  this  affidavit  absolutely  do 

'*0,B.577.  M7Q.  B.  64. 
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1877        represent  the  defendant's  Christian  names.  It  is  not  enough  that 
McLellan    it "  is  possible "  for  them  to  be  so.  Suppose  the  defendant's 
''•  Christian  names  were  not  "A.  P.,"  but,  on  the  contrary,  "Arthur 

Patrick,"  could  perjury  be  assigned  against  the  plaintiff  for 
having  sworn  that  A  P.  Milmorc  made  the  note  in  question  ? 
That  is  the  proper  test  to  apply ;  and  applying  it  here,  neither 
of  the  cases  cited  is  an  authority  upon  the  point. 

We  cannot  look  at  the  affidavits  used  on  shewing  cause,  to 
aid  the  original  affidavit.  The  attachment  must  stand  or  fall 
by  the  affidavit  upon  which  it  was  issued ;  and  this  we  think, 
was  defective.  It  is  unnecessary^  to  decide  whether  the  166th 
.  section  of  the  Act,  36  Vic,  c.  31,  which,  in  terms,  is  confined  to 
affidavids  to  hold  to  bail,  will  apply  to  a  case  of  this  kind. 

The  other  motion  was,  to  set  aside  an  attachment  issued,  by 
virtue  of  an  order  of  Mr.  Justice  Weldon,  under  the  63rd  sec- 
tion of  the  Attachment  Act.  We  have  not  been  asked  to  set 
aside  Mr.  Justice  Weldon's  order,  and  whilst  that  stands  we  think 
we  ought  not  to  set  aside  the  attachment  issued  under  it 
In  Hopkinson  v.  ScUenitnery^  the  Court  refused  to  discharge  the 
defendant  from  custody,  where  he  had  been  arrested  upon  a 
capias  issued  on  a  judge's  order,  made  under  1  and  2  Vic,c.llO, 
sec.  3,  until  the  Judge's  order  was  first  aside. 

For  these  reasons  we  think  both  these  motions  must  be 
refused. 

Weldon,  J.,  differing  from  the  majority  of  the  Court  as  to 
the  first  attachment  said : — 

This  is  an  application  to  set  aside  an  order  of  Mr.  Justice 
Duff,  made  on  the  &rsi  day  of  August  last,  that  the  attachments- 
issued  in  this  cause,  and  all  "  proceedings  thereon  be  set  aside  - 
'  for  irregulaiity,  and  the  property  of  the  said  defendant  released-J 
therefrom  with  costs." 

The  affidavit  upon  which  the  attachment  issued  sets  forthi^ 
"  I.  David  T.  McLellan,  of  the  Parish  of  Cardwell,  in  the  County"^ 
of  Kings,  merchant,  make  oath  and  say,  1st.  That  A.  P.  Milmorei^ 
is  justly  and  truly  indebted  to  me  in  the  sum  of  five  hundred  -I 
and  fifty  five  dollars  principal  and  interest  upon  a  promissoiy 
note  made  by  the  s&id  A.  P.  Milmore  in  favor  of  Elias  S.  Freeze  ^ 
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k  Sobs,  or  order,  dat^d   the  thirty-fii-st  day  of  March  last  past, 
idA  payable  three  months  after  the  date  thereof,  with  interest, 
iduch  said  note  in  endorsed  by  the  said  Elias  S.  Freeze  k  Sons, 
to  me,  the  said  David  T.  McLellan,  the  amount  of  principal  due 
on  the  said  note  being  live  hundred  and  forty-six  doUai's  and 
eighty  cents,  and  the  interest  eight  dollai-s  and  twenty  cents, 
»nd  which  said  note  is  now  overdue  and  unpai<l."  *   Nothing  in 
the  argument  turned  on  the  second,  third,  fourth  and  fifth  para- 
gt^phs  of  the  affidavit,  which  were  in  confonnity  with  the  Act 
37  Vic.,  c.  7,  and  38  Vic,  c.  4.  s.  33;  it  is  unnecessary  to  refer  to 
^em.    The  affidavit  of  the  defendant  U)  set  aside  the  attach- 
ment states,  "  I  say  my  name  is  Arthur   Patrick  Milmore,   I 
never  was  known  as,  or  called  A.  P.  Milmore."     The  third  and 
fourth  paragraphs  of  ttiis  affidavit  is  his  denial  of  Ixiing  indebt- 
^<1  to  the  plaintiff,  and  the  note  was  an  acconnnodation  note  to 
tlaesaid  Elias  Freeze  &  Sons,  and  they  endorsed  the  note  to  the 
plaintiff  without  value,  so  that  he  may  bring  their  suit  against 
^he  defendant     This  is  all  denied  by  the  plaintiff  and   Elias 
^lecze  k  Sons  in  three  affidavits,  and  they  also  state  he  signed 
the  ndte  refen-ed  to  by  the  initials,  A.  P.  Milmore.     But  in  the 
view  which  I  take  of  this  application  to  set  aside  a  writ  of  attach- 
ment, the  indebtedness  of  the  defendant  cannot  be  enquired  into, 
^^^  practice  in  this  respect  being  analagous  to  the  proceedings 
V>  hold  to  bail,  in   England  under   1    and    2    Vic,   c.    110. 
'^e  language  of  Mr.  Justice  Coleridge  in  Coprdand  v,  Chilila.^ 
''The  1st  section  enacts  that  no  person  shall  l)e  arrested  upon 
^'^sne  process,  except  in  the  cases  and  in  the  manner  thereafter 
Provided.     By  the  3rd  section  the  plaintiff  must  do  two  things ; 
^  must  shew,  to  the  satisfaction  of  a  Judge,  that  he  has  a  cause 
^^  action  against  the  defendant  to  the  amount  of  £20,  or  has 
^stained  damage  to  that  amount,  and  that  there  is  probable 
*u«e  for  believing  that  the  defendant  is  about  to  quit  England. 
^ese  two  things  are  in  respect  to  two  different  mattersy.  one 
S*^»  to  the  caiLse  of  action,  the  other  to  a  matter  collateral  to 
"*«  action.     I  quite  agree  there  is  nothing  in  the  sixth  section 
^Kich  confines  its  operation  to  one  of  these  matters  more  than 
^  the  other ;  but  as,  l)efore  the  Act  passed,  parties  were  re- 
*^Wcted  to  defects  upon  the  face  of  the  l>ail   bond,  so  now,  as 
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1^77  regards  the  affidavit  the  cause  of  action  remains  as  before,  and 
McLuxAN  the  only  thing  to  be  inquired  into  is  the  collateral  matter 
MfTiMOHi  whether  the  defendant  is  about  to  quit  the  country,  which 
could  never  be  decided  elsewhere.  The  defendant  may,  there- 
fore, on  an  application  of  this  nature,  contradict  the  fact,  and 
the  plaintiff  may  also  file  fresh  affidavits,  and  so  the  matter 
comes  before  the  Judge,  whose  decision  is  final,  but  the  Court 
never  goes  further.  If  affidavits  were  received  which  go  to  the 
rights  of  the  matter,  there  would  be  this  inconvenience,  a  judge 
might,  by  listening  to  the  party  which  swears  most  stiffly,  come 
to  one  decision,  and  the  jury  at  the  trial  might  airive  at  another. 
The  practice  is  now  unifonn  and  has  been  acted  upon  after  a 
full  consideration  of  what  the  law  was  before  the  statute,  and 
the  inconvenience  that  would  result  from  a  difTerent  course." 

The  affidavit  of  the  defendant  and  those  used  in  reply  on 
behalf  of  the  plaintiff  enter  largely  into  the  merits  of  the  case, 
as  to  the  liability  of  the  defendant  on  the  note,  which  I  am  of 
opinion,  the  Court  ciannot  enter  into ;  the  only  ground  1  can 
discover,  either  from  the  affidavit  or  the  arguments  of  counsel 
of  the  irregularities  complained  of  is  in  the  using  of  the  initials  of 
the  defendant  s  naifte,  A.  P.  Milmore,  and  the  affidavit  for  the 
attachment  not  being  entitled  in  any  cause,  which  latter  ground 
the  defendant's  counsel  contended  he  could  sustain  the  Judge's 
order  upon,  if  he  failed  to  sustain  it  on  the  gix)und  of  the  initials 
being  only  used. 

As  to  an  affidavit  Ijeing  intituled  in  the  cause  for  the  attach- 
ment to  issue,  this  was  fully  discussed  in  Davidson  v.  (fConneU, 
The  Court  there  held  it  was  surplusage,  there  was  no  cause  in 
Court  when  issued  with  the  writ  in  the  cause,  and  that  the 
attorney  could  take  the  affidavit  in  the  same  manner  as  in  the 
affidavit  for  holding  a  defendant  to  bail. 

The  irregularity  complained  of,  and  for  which  the  order  to 
set  aside  the  attachment  was  made,  is  the  using  the  initials. 
The  defendant  says  he  was  never  known  or  called  by  his  iniUals. 
The  affidavits  of  the  plaintiff  and  four  other  persons  state  the 
contrary,  and  that  he  is  known  by  his  initials,  he  signed  the 
note  in  that  manner,  and  as  A.  P.  Milmore,  and  the  plaintiff 
further  states  he  did  not  know  what  his  full  name  was. 

The  Common  Law  Procedure  Act  allows  the  initials  to  be 
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used.  The  last  clause  of  sectiou  1()(]  states,  ^  that  in  all  actions  upon 
bills  of  exchange  and  promissory  notes,  or  other  written  instru- 
ments, any  of  the  parties  to  which  are  designated  by  the  initial 
letter  or  letters,  or  some  contraction  of  tlie  Christian  or  first  name 
or  names,  it  shall  be  sufficient  in  every  affidavit  to  hold  to  bail, 
and  in  the  process  and  declaration  to  designate  such  pei-son  by 
the  same  initial  letter  or  letters,  or  contraction  of  the  Christian, 
or  first  name  or  names  in  full."  This  is  a  repetition  of  38  s. 
C.39  of  12  Vict.,  which  is  repealed  by  the  Common  Law  Procedure 
Act.  The  defendant's  counsel  contended  that,  while  this  provided 
for  holding  to  bail,  it  did  not  apply  to  affidavits  made  for  issu- 
ing an  attachment,  and  therefore  did  not  aid  the  plaintiff. 

I  am  unable  to  concur  in  this  view.     I  am  of  opinion  the 
general  provisions  in  tlie  Common  Law  Procedui-e  Act,  3G  Vic, 
"C-  -31  are  to  govern  tlie  pi-actice  of  the  Court,  and  the  section 
relating  to  the  use  of  the  initials  is  substituted  in  place  of  38  s. 
of  12  Vic,  c.  39.     Before  the  passing  of  the  Act  3  and  4  Wm.  4. 
o-  42,  the  practice  in   England  required  the  defendant's  Chris- 
i^ian  name  to  be  set  out  in  full,  and  if  arrested  by  initials  only, 
t*lie  bail  would  be  discharged,  and  even  liefore  the  passing  of 
tihat  statute  the  Queen  s  Bench,  by  rule  H.  T.  2  Wm.  4,  No.  32, 
provided  that  "a  description  of  the  defendant  in  the  process  or 
skfidavit  to  hold  to  bail  by  initials,  or  by  a  Avix)ng  name,  or 
^^^ihout  a  Christian  name,  shall  be  no  ground  for  discharging 
t-lie  defendant  out  of  custody,  or  for  cancelling  the  bail  bond  on 
motion  for  that  purpose,  if  it  shall  appear  to  the  Court  that  due 
diligence  has  been  used  to  obtain  knowledge  of  the  proper  name." 
And  a  similar  rule  IG  Vict,  rule  82  is  made  since  the  passing  of 
the  Act  relating  to  initials  by   the  Courts  in  England.     We 
luive  no  such  rule  in  this  province,  only  the  Act,  and  that  ap- 
pears to  be  sufficient  to  sustain  the  using  of  initials.     In  this 
case  the  defendant  shews,  by  affidavit,  that  he  is  not  known  by 
that  name,  and  he  desires  to  set  aside  the  proceedings  upon  that 
pound.     I  think  the  plaintiff  may  shew  that  the  defendant 
^^  known  by  the  initials  and  had  signed  his  name  to  the  note 
^erred  to  by  the  using  of  initials,  and  comes  within  the  prac- 
tice laid  down  in  Copdand  v.  Childs,  and  Heath  v.  Xisbett} 
t^g^gise  can  be  found    in   the   reports    as    to    the   affidavit 
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^877  required  to  Ixi  made  in  case  of  an  attachment, 
McLellan  therefore,  we  must  be  guided  by  reasoning  and  anahig 
MiLMORE.  cases.  The  decisions  of  Judges  in  the  English  cases  at 
using  initial  letters  for  the  arrest  of  a  party  are  not  i 
form,  and  they  are  not  governed  by  them.  The  rule  2  Wn 
No.  32,  made  it  no  ground  for  discharging  a  defend 
out  of  custody,  or  for  cancelling  a  Imil  bond,  if  it  should 
made  appear  that  the  party  had  made  due  diligence  to  obta 
knowledge  of  the  proper  name.  Then  the  passing  of  the 
3  &  4  Wm.  4,  c.  42,  took  place,  giving  a  legislative  sanetioi 
the  use  of  the  initials  for  the  airest  of  a  defendant,  and  1 
was  followed  by  a  similar  Act  1 2  Vic,  c.  39  being  passed  by 
legislature  of  this  province,  which  was  repealed  by  the  conn 
law  procedure,  and  extended  by  adding,  and  in  the  con.soIidi 
statutes.  Tlie  Courts  in  the  following  cases  Ix^fore  referred 
where  the  Acts  of  Parliament  required  voting  papers  to  con 
the  Christian  name  and  sumam?  to])o  setout,held  the  usingof 
initials  of  the  name,  was  a  compliance  with  the  Acts,  and  i 
after  the  various  cases  were  refeiTed  to  and  cited.  The  Impc 
Statute  5  and  G  Wm.  4.  s.  32,  recjuires  that  the  voting  pa' 
shoTild  contain  the  Christian  names  and  surnames  ;  anc 
licg.  V.  Th-p  Mdyor  mid  AsHe^ifnors  of  Hartlepool^  the  claim 
two  voters  on  the  list  had  l^een  signed  "A.  W.  Dobing." 
Mavor  and  Assessor  refuse  I  to  insert  the  name  on  the  list 
by  his  initials  only.  They  disallowed  the  claim.  On  api 
Erie,  J.  "  The  intention  of  the  Legislature  was,  that  pai 
having  a  right  should  exercise  that  right.  I  think  that  "A. 
Dobing"  being  clearly  understood  in  Hartlelpool  to  mean  Anth 
Wilson  Dobing,  and  nobody  else,  and  there  being  informa 
before  the  Mayor  that  A.  W.  stood  for  Anthony  Wilson, 
would  have  been  justified  in  putting  Anthony  Wilson  Dobir 
the  role  of  burgesses.  That  person  now  having  appealed  to 
I  place  myself  in  position  of  the  Mayor,  and  order  the  claims 
name  to  be  inserted  on  the  roll." 

In  Rexv,  Avery;-  under  similar  circumstances,  the  Act  rec] 
ing  tiiat  the  voting  papei"s  should  contain  the  Christian  n 
and  surname.  Objections  were  taken  that  two  of  the  names 
signed.  *'  J.  »S.  Clay  "  and  "_  A.  T.  Powning."  Thiy  was  held  s 
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dent  by  Erie,  J.,  and  came  up,  on  appeal,  to  the  Queen's  Bench. 
Lord  Campbell,  C.  J.,  says :  "  We  must  take  judicial  notice  that 
parties  often  sign  their  Christian  names  with  initials  only,  a 
will,  80  signed,  is  always  considered  well  signed  by  the  testator, 
and  by  deeds  so  signed  the  rights  of  the  parties  arc  absolutely 
hound.  •  ♦  ♦  Various  decisions  were  brought  Ixjfore  me  by 
Mr.  Tapnell  which  held  it  was  not  necessary  to  sign  the  Chris- 
tian name  at  full  length.  In  the  case  of  process  and  notice  to 
Justices,  it  is  sufficient  if  the  name  is  signed  in  the  usual  man- 
ner, with  the  surname  in  full,  and  the  initials  of  the  Christian 
name.  The  Attorney  General  properly  admitted  that  a  usual 
contnction  of  the  Christian  name  wou\d  be  sufficient,  and  the 
initial  of  a  Christian  name  is  a  contraction  of  it." 

In  the  argument  of  this  case  Miller  v.  //cty,*  Esfcy  v.  Field,^ 
Kinnerdy  v.  Knotty  and  Nash  v.  Colder^  were  cited  and  con- 
sidered. In  Rex  V  Daley y  on  demurrer  to  a  declaration  in  an  ac- 
tion on  a  recognizance,  Lord  Campbell,  C.  J.,  says  :  "As  to  point 
that  the  initials  only  of  the  Christian  names  of  the  parties  are 
mentioned,  it  is  an  answer  to  the  objection,  that  it  has  not  been 
t»ken  and  cannot  be  taken  in  criminal  proceedings.  But  I  do 
not  know  that  these  are  initials.  I  do  not  know  that  they  were 
l^ptizedwith  these  names,and  I  must  say  that  I  cannot  acquiesce 
in  the  distinction  which  was  made  in  Laiiujuc  v.  Landdh^  that  a 
vowel  may  be  a  Christian  name,  but  a  consonant  cannot.  I 
«Uow  that  a  vowel  may  be  a  Chiistiau  name,  and  why  may  not 
t  consonant  be  ?  Why  might  not  the  parents  for  a  reason,  good 
w  bad,  say  that  their  child  should  be  baptized  by  the  name  of 
8-  C.  D.  F.  or  H.  ?  I  am  just  informed  by  a  person  of  most 
credible  authority,  that  within  his  own  knowledge,  a  person  has 
l^en  baptized  by  the  name  of  T." 

I  therefore  arrive  at  the  opinion  that  the  using  of  the  initials 

*^fte  Christian  name,  as  the  defendant  used  himself,  was  suffi- 

dentin  the  affidavit  to  obtain  an  attachment;  and  when  the 

"wendant  applied  to  discharge  the  same  by  stating  he  was  never 

'^^^tx  as,  or    called  by  his  initials,   the  plaintiff  could  shew 

r^  statement  was  not  correct  as  he  signed  by  his  initisRs,  it 

^^^^collateral  to  the  action ;  and  the  order  should  be  rescinded. 

I'oS^ch.  14. 
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Reirardiiiir  the  motion  to  set  aside  tlie  second  attachment,  he 
said  : — 

This  is  an  application  to  s(;t  aside  an  attachment,  issued  dur- 
ing the  progiess  of  a  suit,  on  an  ex  parte  order  of  a  Judge,  having 
been  made  under  the  ()3rd  section  Of  the  said  Act,  upon  several 
grounds. 

1st.  The  affidavit  does  not  sliew  any  cause  of  action. 

2d.  No  particulars  served  with  the  attachment. 

3d.  A  former  attachment  issued  in  this  cause  and  not  aban- 
doned. 

4th.  Even  if  allowed,  it  cannot  issue  w^hile  the  former  is 
pending. 

5.  The  order  in  the  attachment  made  ex  parte  while  the  suit 
is  pending — which  could  only  be  made  after  a  summons. 

G.  Attachment  issued  against  good  faith. 

7.  The  affidavit  does  not  shew  the  defendant  signed  the  note 
by  the  initials  "  A.  P.  Milmore." 

It  will  bc^  more  convenient  to  discuss  the  fii'st  and  seventh 
grounds  together — as  to  the  affidavit  not  disclosing  a  cause  of 
action,  and  that  the  defendant  signed  the  note  by  the  initials 
"  A.  P.  Milmore." 

It  was  contended  the  affidavit  does  not  shew  the  note  was 
drawn  payable  to  order.  TIk^  affidavit  states,  "  That  the  said 
defendant,  whose  full  name  is  Arthur  Patrick  Milmore  is  justly 
and  truly  indebted  unto  me  in  the  sum  of  five  hundred  and 
foHy-six  dollars  and  eighty  cents  for  principal  due  on  a  promis- 
sary  note  made  by  the  said  Arthur  Patrick  Milmore,  under  the 
name  and  style  of  A.  P.  Milmore,  in  favor  of  Elias  S.  Fi'eeae  & 
Sons,  and  by  the  said  Elias  S.  Freeze  &  Sons  indorsed  and  de- 
livered to  me.  Which  said  promissory  note  is  dated  on  the 
thirty-fii'st  day  of  March  last  past,  and  is  payable  three  monihs 
after  date  thereof,  with  interest,  and  which  said  promissory  note 
is  now  over  due  and  unpaid.  And  in  the  further  sum  of  thir- 
teen dollare  and  sixty -seven  cents  for  interest  due  thereon." 

It^as  contended  that  this  statement  did  not  shew  that  the 
plaintiff  had  any  cause  of  action,  as  he  does  not  state  the  note 
was  payable  to  the  order  of  Elias  S.  Freeze  &  Sons, — ^the  note 
being  indorsed  would  be  insufficient. 
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The  authorities  do  not  bear  out  this  contention.  In  Brad- 
Aaw\,  SaddingtoUy^  the  affidavit  was;  "justly  and  truly  in-  McLklla.x 
debted  to  the  plaintiff  in  the  sum  of  £100  and  upwards,  upon  and 
by  virtue  of  a  certain  bill  of  exchange  drawn  by  the  said 
defendant  and  long  since  due  and  unpaid."  For  the  insufficiency 
>f  this  affidavit  a  rule  was  obtained  to  discharge  the  defendant 
>n  filing  common  bail,  after  hearing  counsel.  The  Court  said 
that  the  affidavit  on  which  the  plaintiff  had  holden  the  defen- 
lant  to  bail  sufficiently  indicated  that  it  was  a  bill  of  exchange 
Irawn  by  the  defendant,  on  which  he  was  justly  indebted  to  the 
iilaintifF,  and  it  was  not  necessary  for  the  plaintiff  to  specify  in 
nrhat  particular  character,  whether  as  payee  or  indorsee,  he 
claimed.  If  he  had  no  interest  in  the  bill  on  which  he  could 
lue  the  defendant,  he  would  be  guilty  of  perjury  and  would  be 
iable  to  an  action  for  maliciously  holding  the  defendant  to  Imil. 
rhe  object  of  requiring  an  affidavit  of  the  debt,  in  order  to  hold 
i  defendant  to  bail,  was  to  prevent  a  person  being  holden  to 
3ail  for  a  larger  sum  than  was  due,  and  therefore  it  is  properly 
•equired  that  the  cause  of  action  shall  be  stated.  But  this  is 
lufficiently  particular  to  give  the  defendant  notice  on  what 
lecount  he  is  sued. 

This  case  was  recognized  and  followed  in  Bpnnet  v.  Dawson'^. 
Hie  affidavit  stated,  "  that  James  Dawson  is  justly  and  truly 
Indebted  to  the  plaintiff  in  the  sum  of  £20,  lent  and  advanced 
on  a  certain  bill  of  exchange  foi*  £37,  bearing  date  the  (Ith  day 
of  February,  1828,  drawn  by  one  J.  Henry  John  Stracey  on,  and 
accepted  by,   the  defendant,  and  now  overdue  and  unpaid.** 
After  hearing  counsel  on  the  authorities  cited  by  counsel.  Lord 
Chief  Justice  Best  said  :  "  The  numerous  cases  on  this  point  are 
rf  a  most  conflicting  nature,  and  we  must  therefore  have  re- 
tt)ur8e  to  common  sense.     The  true  principle  was  laid  down  in 
^dshaw  v,  Saddington,  viz. :  that  if  the  plaintiff  had  no  in- 
terest in  the  bill  on  which  he  could  sue  the  defendant,  he  would 
^  guilty  of  perjury ,  and  enough  appears  on  the  face  of  this 
^'^Uivit  to  support  an  indictment  of  perjuiy  if  the  plaintifl^>has 
^^  a  .sufficient  intei*e.st  in  the  bill  to  entitle  him  to  sue  the  de- 
^ejidani" 
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This  case  was  followed  by  Hughes  v.  Bull\  A  rule  nisi  was 
McLellan  obtained  to  set  aside  Uie  arrest  for  an  alleged  defect  in  the 
affidavit  to  hold  to  bail.  The  plaintiff  had  stated  in  the  affidavit 
"  that  the  defendant  was  indebted  in  the  sum  of  £250  on  a  bill 
of  exchange  drawn  by  M.  J.  J.  Donlan  upon,  and  accepted  by, 
the  defendant,  and  indorsed  by  M.  J.  J.  Donlan  to  the  plaintiff." 
The  objection  was  that  it  was  not  stated  the  bill  had  Ix^en  made 
payable  to  order. 

Tindal,  C.  J.  "We  think  the  affidavit  is  sufficient.  *  *  The  only 
objection  is,  that  it  is  not  stated  the  bill  was  drawn  payable  to- 
order.     Now,  the  defendant  as  acceptor  is  the  pei*son  pecuniarily 
liable  to  pay  the  bill ;  it  was  unnecessary  in  the  hT)lder  to  shevi — 
he  claimed  through  one  or  many  endoi'sements.  It  was  sufficient  foi~ 
him  to  say  generally  that  the  bill  passed  to  him  by  endorsement.^^ 
on  which  allegation,  if  the  facts  wei^e  not  so,  perjurj^nighthave^ 
been  assigned.     Whatever  may  have  been  laid  down  on  th 
subject  in  prior  decisions,  it  is  better  to  adhere  to  the  last,  an 
not  involve  plaintiffs  in  distinctions  too  subtle  for  ordinarjF^ 
apprehensions.     If  the  Court  can  see  there  is  a  sufficient  deb 
existing,  that  it  is  alleged  with  sufficient  precision  to  save  th 
defendant  being  arrested  the  second  time  for  the  same  cause  -=- 
and  that  perjury  can  be  assigned  on  the  affidavit,  all  has  heerr^ 
done  that  is  necessarily  required.     This  is  the  principle  on  >vhicl~  ^ 
the  Court  decided  in  Bennett  v.  Dairson,  and  to  this  it  is  betted" 
we  should  now  adhere." 

Park,  J.     "  In  Bennett  v.  Davjson,  the  Court  endeavored 
get  at  a  sound  principle,  and  I  think  we  ought  not  to  recedi 
from  that  decision." 

In  Austin  v.  Kolle,^  Parke,  B.,  says :  "  The  word  *  indorsed 
must  have  its  ordinaiy  interpretation,  that  is,  that  the  bill 
effectually  indorsed  so  as  to  transfer  the  w^hole  property  in  ifc 
Rendering  the  word  indorsed  in  its  ordinaiy  sense,  it  evidently 
means  that  all  propei-ty  in  the  bill  passed."  _ 

The  affidavit  also  states  that  the  defendant  made  the  no 
under  name  of  "  A.  P.  Milmore,"  and  that  his  full   name  £: 
Arthur  Patrick  Milmore,  which  clearly  shows  that  the  defen 
ant  and  Arthur  Patrick  Milmore  is  one  and  the  same  person. 

This  appears  to  me  to  dispose  of  the  first  and  seventh  ground 

1  G  BiDg.  239.  '^  1  Exch.  586. 
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2nd  ground — No  particulars  served  with  the  attachment. 
The  63rd  8.  of  37  Vic,  c.  7,  under  which  the  attachment  was 
issued  upon  the  order  of  a  Judge,  does  not  require  it.  '  The  suit 
was  then  in  progress ;  the  writ  had  In^en  issued,  as  appears  by 
the  affidavit,  on  tlie  fifth  day  of  July  last,  and  the  attachment 
in  this  case,  which  is  now  sgught  to  be  set  aside,  was  not  issued 
until  the  fifth  of  September. 

The  3rd  and  4th  grounds  may  be  considered  together.  The 
37  Vic,  c  7.  ss.  3  and  0,  authorizes  the  issue  of  an  attachment 
with  and  as  collateml  to  the  writ,  which  is  the  conmiencement 
of  the  action,  and  is  collateml  therewith,  and  the*  Sth  section, 
requires  "  The  '^^Tit  of  attachment,  together  with  the  affidavit  on 
which  the  attacliment  is  issued,  and  a  statement  of  the  particTi- 
Ilars  of  the  plaintifl!^s  demand,  shall  be  annexed  to  the  w^it  in 
^he  cause  ;"  but  when  a  writ  of  attachment  is  issued  during  the 
[progress  of  the  suit,  which  can  only  be  done  upon  the  order  of 

Judge,  as  stated  in  section  03,  a  copy  of  the  attachment  in 

form  D,  with  a  copy  of  the  affidavit  only,  is  to  })e  served  on  the 

^  lefendant. 

The  Act  having  provided  for  an  attachment  at  the  commence- 

^  nent  of  the  suit,  the  attachment  in  the  hands  of  the  Sheriff 

^i^nds  with  the  return  of  the  wiit  under  the  10th   section.     It 

:x  nay  be  the  Sheriff  has  been  unable  to  find  property  to  attach 

^or  the  whole  or  only  for  a  portion  of  the  sum  required  in  the 

'^^lit.     The  law  has  provided  that  a  second  attachment  may 

issue,  but  only  on  the  order  of  a  Judge  upon  cause  shewn  to  his 

s^Matirfaction.    This,  the  defendant  contends,  could  not  }>e  made  tx 

i^trie,  but  only  upon  summons  to  the  defendant  to  shew  cause. 

"  such  had  been  the  intention  of  the  framers  of  the  Act  it  would 

have  rendered  unnecessary  the  serving  of  a  copy  of  the  affidavit 

'^^'ith  attachment  upon  the  defendant,  for  if  the  order  could  only 

'^^   made  upon  summons,  the  defendant  would  hav(»  been  en- 

^*tled  to  a  copy  of  the  affidavit  served  with  the  summons,  or  be 

trhe  Judge's  Chambers,where  the  summons  would  be  I'ctumable 

"Uxiless  the  defendant,  instead  of  attending  to  oppose  the  sum- 

j,  might  treat  it  as  a  notice  to  remove  his  effects  beyond  the 

^^<*li  of  an  attachment,  if  an  order  was  made  for  one  to  issue. 

I  think  by  analogy  to  the  pi*oceedings  for  arrest  in  England, 

"^^'Ifsr  1  and  2  Vic,  c  110,  where  orders  ai*e  made  rx  parte  for 
38 
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the  arrest  of  the  (lefendaut  during  tlie  progress  of  the  suit 
without  summons,  the  same  mode  of  procedure  may  safely  be 
adopted  here  in  regard  to  ol>taining  a  Judge's  order  for  attach- 
ment under  the  said  (j3d  section,  during  the  progress  of  the 
suit,  more  pailicularly  as  the  Legislature  have  not  so  stated  it- 
They  have  in  the  01st  and  G2d  sections  spoken  of  summonses, 
and  hearing  as  to  obtaining  a  Judgt;'s  order,  and  omitted  it  in 
the  (>3d  section. 

The  plaintiff  states  in  his  affidavit  that  the  attiiclntient  issued 
in  this  cause,  collateral  to,  and  with  the  writ  was  issued  fifth 
day  of  July  last;  but  such  attachment  was  ordered  to  Ixj  set 
aside,  and  the  property,  if  any  seized  under  it,  ordered  to  be 
restored  upon  the  ground,  as  he  verily  beli-  ve.s,  of  the  attacli- 
ment  being  issued  against  the  defendant  by  the  initialletters of 
his  (.Christian  name ;  that  in  the  present  case  he  has  shewn  the 
defendant  signed  the  note  by  the  initials  ."  tated  in  the  title  of 
this  suit,  and  the  said  defendant  is  really  the  same  pei*son  as 
Arthur  Patrick  Milmore,  and  the  plaintiff  further  states  the 
property  which  the  defendant  ha^,  and  IT  .  b  ^lief  is  the  said  de- 
fendant intends  to  transfer  it,  so  that  it  Wiil  not  be  available 
for  the  satisfaction  of  any  judgment  he  may  obtain.  There  are 
then  sufficient  grounds  set  forth  upon  the  affidavit  of  the 
plaintiff  sworn  to  on  the  fourth  of  September,  for  a  Judge  to 
make  an  order,  undei*  the  (>3d  section,  for  an  attachment  to  issue 
during  the  progress  of  th(?  suit.  It  is  contended  by  the  de- 
fendant, this  order  for  an  attachment  to  issue  pending  the  suit 
ought  not  to  have  been  made  while  another  attachment  is  pend- 
ing. It  doubtless  woTild  prove  fatal  to  a  second  attachment  is- 
suing if  the  first  had  been  made  available.  The  plaintiff  shews 
the  first  attachment  had  been  set  aside  by  a  Judge's  order,  and 
any  property  attached  restored  with  costs.  This  order  had  been 
served  upon  the  plaintiffs  attorney,  and  the  property  which  had 
been  seized  bv  the  Sherift'  restored  to  the  defendant.  Nor  does 
it  appear  by  any  of  the  statements  of  the  defendant's  afiidavit 
that  there  was  any  pmperty  of  his  attached  under  the  said  writ, 
but  that  the  said  writ  of  attachment  was  set  aside  on  the  ground 
of  insufficiency  of  the  affidavit,  and  no  such  attachment  ought 
to  issue  under  the  circumstances.  That  he,  the  said  defendant, 
has  made  no  fraudulent  transfer  of  property  since  ho  w^as  served 
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in  this  action,  that  the  bond  refeiTed  to  in  the  affidavit  of  the 
said  plaintiff  was  transferred  before  this  attachment  was  issued, 
irhile  the  defendant  stat^^s  this,  he  entirely  omits  to  state  any 
property  of  his  has  }x?en  seized  under  the  said  writ  of  attach- 
rnent,  issued  under  the  order  of  the  Judge  during  the  progress 
of  the  suit,  or  that  he  has  any  property  that  may  or  can  ]ye 
seized. 

These  are  ai*e  the  statements  to  set  aside  the  attachment 
»€»iiist  good  faith,  which  are  quite  insufficient  to  sustain  that 
position  which  the  defendant  makes. 

I  am  therefoi-e  of  opinion  the  order  was  rightly  made  for  the 
attachment,  and  the  rule  should  }>e  discharged  with  costs.  I  am 
further  of  opinion,  in  this  case,  the  application  should  have 
t'cen  made  to  set  aside  the  Judge's  order,  not  the  attachment, 
^d  the  contention  of  the  defendant  that  he  could  make  the 
application  to  set  aside  the  same,  leaving  the  Judge's  order 
'^^'wliiig,  can  not  be  sustained. 

^  have  gone  more  fully  into  this  case  than  my  learned  brethren, 

**  the  rule  impeached  my  order.     The  learned  counsel  for  the 

"^fendant  contended  the  materials  for  the  attachment  used  for 

^'^ting  the  order  for   attachment  were  insufficient  for  that 

^'^HER,  J.,  did  not  hear  the  argument,  and  took  no  part. 

Motion  to  rescind  order  of  Mr.  Justice 
Duff  refused.  Rule  to  set  aside  second 
dttacliiue nt  disckfi rged. 
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t^XlE  ST.  JOHN  GAS-LIGHT  COMPANY  r.  CLERKE. 

CM — WheUier  meter  conclusive — Must  he  verified  and  stamped. 

Action  by  a  Gas  Company  against  a  consumer  of  their  gas,  it  M-as  held 

Jauan,  C.  J.,  and  Dunr,  J.,  Wetmoke,  J.,  dUsentienU.)  that,  bad  it  been 

Q  that  the  Company  had  placed  on  the  defendant's  premises,   a   meter 

Tended  and  stamped,  the  indication  of  it,  subject  only  to  being  tested 

^0)iTected  in  the  manner  pointed  out  by  the  Legislature,  would  be  con- 

Te  upon  the  parties  ;  but  that  defendant  was  not  bound  by  an  unvcrilied 


she 
doi 


*«^ is  was  an  application  on  the  pai-t  of  the  plaintiffs  to  set 
•^^""^  a  judgment  of  the  City  Court  of  Saint  John  in  defend- 
•^^  ^  favor.  A  summons  for  review  had  been  obtained  from  Mr. 
•^*^>ceDuffat  CTiamlx^i-sj,  and  ]>y  him  referred  to  the  Court. 
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The  facts  will  be  tound  sutiiciently  stated  in  the  judguients. 

Feb.  8.  Weldon,  Q.  C,  for  the  plain tift"s,  cited  The  Qiieen  v. 
Wli'ite,^  3  Rev.  Stat.  870,  The  Central  Gas  Consuniers  Co,  v. 
Clarke^'  The  Ilodilerson  G((^  and  Coke  Co.,  App.,  v.  Hazleivood* 
Resp. 

R,  J.  liUchie,  contra. 

WeJdon  in  reply. 

Car,  adv,  vidt. 

The  judgment  of  a  majority  of  the  Couit  (Allen,  C.  J.,  and 
Duff,  J.)  was  now  delivered  by 

Allen,  C  J.  Tliis  was  an  appeal  from  the  judgment  in  a 
ease  tried  in  the  City  Court  of  Saint  John.  The  suit  was 
bix)ught  to  recover  S32.40  for  gas  consumed  by  the  defendant 
for  three  (piartei*s,  ending  1st  May,  1870.  The  defendant  paid 
818.40  into  Court,  contending  that  no  more  was  due,  that  he 
was  not  bound  by  the  indications  of  the  meter,  but  had  a  right 
to  ascei*tain  the  quantity  of  gas  consumed,  by  averaging  it  with 
what  lie  had  consumed  in  the  coiresponding  period  of  the 
previous  year.     A  verdict  was  given  for  the  defendant. 

Manifestly  there  is  only  one  way  in  which  the  quantity  of 
gas  furnished  by  the  company  can  lx>  accurately  ascertained. 
The  substance  itself,  being  invisible  and  intangible,  it  can  only 
be  weighed  oi  measured  by  an  instiTiment  with  which  science 
has  provided  us  for  that  purpose.  In  dealing  with  most  of  the 
articles  of  commerce,  or  of  domestic  use,  the  quality  and 
quantity  of  them  are  capable  of  being  ascertained  by  ocular 
inspection  or  manual  examination,  and  the  vendor  or  purchaser, 
respectively,  can,  in  one  or  both  of  these  modes,  discover  any 
eri'or  into  which  the  other  has  fallen,  and  can  have  it  rectified. 
But  neither  the  consumer  nor  the  manufacturer  of  gas  possesses 
any  sucli  check  upon  the  other,  and  to  take  the  mere  statement 
of  either,  upon  the  subject,  would  leave  the  other  entirely  at  his 
mercy. 

When  it  is  said,  that  the  quantity  consumed  may  be  arrived 
at,  by  comparing  what  is  used  within  a  given  period  in  one  year, 
with  that  supplied  during  the  coiresponding  period  in  other 
years,  and  by  making  an  average  of  the  whole,  it  must  be  borne 

»  22  L.  J.,  M.  C.  123       ''  1  C.  B.  N.  S.  814 ;  S.  C.  13  C.  B.  X.  S.  838. 

'  6  C.  b.  N.  S.  239. 
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in  lumd  Uutt,  after  all,  the  indications  of  the  meter  are  the  basis         ^^f^ 
rf  the  average,  and  the  result,  when  fco  obtained,  is  only  an  St.  JohvGas 
approximate,  and  not  an  accurate  one.     A  variety  of  contin-     Compaxy 
gendes  might  be  supposed  which  would  render  it  entirely  un-      c'lar,^ 
trustworthy.     After  the  gas  has  passed  through  the  meter  oh 
theoomiamer  s  premises,  Uie  company  have  no  longer  any  control 
over  it,  nor  do  they  know  for  what  purposes  it  is  employed  ;  to 
what  extent  it  is  used,  or  what  becomes  of  it.     See  Reg,  v. 
Wkid}   Through  the  negligence  of  the  consumer,  or  his  ser- 
vants, large  quantities  of  it  may  be  wtusted,  or  may  be  permitted 
to  escape  through  defective  pipes  and  fixtures.     He  may  use 
^Ue  the  quantity  of  burners  at  one  time  that  he  does  at  an- 
0^.   At  one  period  he  may  use  it  for  illuminating  only  ;  at 
uuyther  for  heating  purposes  also. 

Admitting  that  when  the  meter  fails  to  give  any  indications 
whatever,  and  when  there  is  no  other  way  of  arriving  at  even 
^  approximation  to  the  truth,  it  might  become  necessaiy  to  re- 
volt to  the  mode  contended  for  by  the  defendant — of  estimating 
«ie  quantity  supplied.  Why  should  we  do  so  when  better  evi- 
^ace  is  attainable  i  Why  should  we  have  recourse  to  it  for  the 
purpose  of  correcting  irregularities  of  the  meter,  which  science 
enables  us  to  correct  in  a  more  satisfactory  manner  ?  Upon  this, 
•»  upon  every  subject  of  judicial  inquiry,  we  should  resort  to 
^li€  best  evidence  which  can  be  procured.  And  in  cases  of  this 
Kixkl,  the  Legislature  seems  to  have  taken  special  care  to  protect 
^•di  P»rty  from  the  errors  of  the  other,  and  to  secure  the  most 
^'ustworthy  testimony. 

In  1860  the  Provincial  Legislature  passed  an  Act,  (23  Vict.. 

^  ^)  intituled  "  An  Act  relating  to  the  inspection  and  testing 

^  p8  and  gas  meters  in  the  City  of  Saint  John."     By  the  first 

■^on  the  Mayor,  Aldermen  and  Commonalty  of  the  City  of 

^^t  John  are  required  to  appoint,  fit)m  time  to  time,  an  In- 

'P^ctor  of  gas  meters,  whose  duty  it  should  be,  when  required, 

^  Utspecti  prove,  and  ascertain  the  accuracy  of  all  gas  meters 

^*^,  *' fm*  measuHng  w  ascmiaininy  ttie  quantity  ot  illumi- 

[      ^•ting  gas  famished  by  the  Saint  John  Gas  Light  Company, 

I      ^,  for  the  use  of  any  person,  etc,  and  to  seal,  stamp,  or  mark 

t     ^^«»y  such  meter  with  some  suitable  device,  whichldevice  shall 

■  '  22  L.  J.  M.  C,  123  ;  17  Jur.lsc! 
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be  recorded  in  the  office  of  the  Common  Clerk  of  the  said  city ; 
J^  and  also  to  asceiiain  and  determine  the  illuminating  power  of 
the  gas  so  furnished  by  the  said  gas  light  company,"  etc 

By  the  Gth  section,  the  Saint  John  Gas  Light  Company,  and 
any  other  gas  light  companies  which  may  be  established  in  the 
C-ity  of  Saint  John,  are  prohibited  from  furnishing  or  putting  in 
use  "  any  gas  meter  which  shall  not  have  been  inspected,  proveA 
and  sealed  by  the  said  Inspector,  exi'cpt  during  the  tim^.   sai 
opice  of  Ivspectoi'  viay  he  vacant ^  or  said  Inspector  shall  refu 
or  neglect  to  perform  his  duty  in  respect  to  such  meter,  unde 
a  penalty  of  £5  for  each  offence." 

By  the  8th  section,  the  Inspector  is  required,  upon  the  appli 
cation  of  either  the  gas  company  or  the  consumer,  to  test  an<r 
prov(»  any  meter  furnished  by  the  former ;  and  if  it  he  foun 
defective  or  incorrect,  the  cost  and  expense  of  removing,  cor 
recting  and  replacing  it  shall  fall  upon  the  company,  who  ar* 
recjuired,  under  a  penalty,  to  have  the  neccssaiy  repairs  inad 
with  all  despatch.     If  the  Inspector  test  the  meter  on  the  appli 
cation  of  the  consumer,  and  it  is  found  connect,  the  latter,  in  th; 
event,  by  the  12th  section,  is  made  chargeable  w^ith  the  sum 
one  <lollar  for  the  use  of  the  company,  to  c<^er  the  expense 
testing. 

The  9th  section  regulates  the  illuminating  power  of  the 
which  the  company  must  supply. 

This  Act  makes  it  imperative  upon  the  company  to  fumi 


the  consumer  with  a  sealed  meter  "  for  the  purpose  of  measu^ 
ing  the  quantity  of  gas"  supplied  to  him.     Should  either 
at  any  time,  have  reason  to  doubt  the  accuracy  of  its  indii 
tions,  the  Inspector  is  required  to  test  it,  under  a  penalty,  f^ 
any  neglect  or  i*ef usal  to  do  so.     The  evidence  shews  that  tB 
company  is  in  the   habit  of   furnishing  the  consumers  wi"^ 
meters,  for  which  they  charge  a  rent,  which  the  consumers  p» 

We  are  of  opinion  that  when  the  company  undertakes 
supply  gas,  and  puts  a  duly  stamped  meter  upon  the  consume 
premises,  for  which  the  latter  pays  rent,  the  contract  betwr 
the  parties  must  be  read  as  embodying  the  provisions  of  ^ 
Act ;  and  that,  so  long  as  the  meter  gives  any  indicaUor 
iconics  the  sole  arbiter  between  the  parties  as  to  the  quar 
supplied.     It  furnishes  the  most  trustworthy  evidence  upo 
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subject  which  can  be  obtained.     It  is  the  witness,  wliose  silent        1877 
testimony  in  such  cases  is  decisive,  whose  credibility  can  be  St.  John  Gas 
impeached  only  in  one  way  ;  and,  imless  so  impeached,  whose     ^^ompany 
evidence  is  conclusive  upon  the  parties.  Whilst,  like  everything 
human,  it  is  liable  to  error,  its  erroi-s  must  be  detect(»d  and  rec- 
tified in  the  manner  pointed  out  by  the  Act  upon   scientific 
principles,  and  not  by  calculations  foumied  upon  insufficient  or 
unreliable  data.     If  the  meter  is  not  to  1x5  the  test  of   the 
C|uantity  of  gas  consumed,  what  is  the  use  of  it?     Why  should 
the  Act  provide  a  mode  of  testing  and  proving  the  "  accuracy  " 
of  meters  if,  after  this  is  done,  the  indications  of  the  meter  are 
not  te  be  binding  on  both  parties  ?     If  this  is  not  to  l)e  its 
offeot  we  must  come  to  the  conclusion  that  the  Legislature  has 
required  the  gas  company  to  perfonn  a  mere  useless  act,  and  in 
case  of  the  meter  being  found  correct,  to  make  the  consumer 
pay  for  it. 

By  "  The  British  North  America  Act,'  section  01,  sub-section 
17,  the  authority  to  legislate  on  the  subject  of  Weights  and 
Bf  easures  is  given  to  the  Dominion  Parliament.     And  that  Par- 
liament, by  36  Vic,  c.  48,  proceeded  to  make  regulations  with 
^fegard  to  the  measurement  of  Gas.     It  recites  that  "  it  is  ex- 
pedient that  the  measurement  of  the  gas  supidU'd  for  lighting, 
Ideating  and  other  purposes  should  be  hereafter  regulated  by 
one  uniform  standard ;  that  the  illiuninating  power  of  such  gas, 
and  the  purity  thereof,  should  be  regulated  by  certain  rules  and 
tests,  and  that  all  gas  meters  should  be  inspected  an<l  stamped.'' 
By  the  5th  section,  it  was  provided  that  the  Act  should  not 
come  into  force  until  after  the  models  and  appamtus   therein 
mentioned  should  have  been  obtained,  and  until  a  day,  not  less 
than  six  months  after  the  date  of  a  proclamation  to  be  issued  by 
the  Governor  General.      And  by  a   proclamation  published  in 
December,  1874,  it  w^as  called  into  force  from  1st  July,  1875. 

It  places  the  appointment  of  Inspectors  in  the  Governor  Gen- 
^nJ;it  prescribes  the  standards  of  measurement,  and  of  puritj'- 
rf  gas,  and  it  lays  down  certain  rules  for  ascertaining  its  purity 
^^  for  testing  the  meters. 

By  the  18th  section  it  is  made  unlawful,  after  a  period  of 
sut  months  from  the  period  fixed  by  proclamation  for  the  Act 
^Bg  into  force,  to  fix  for  use  any  meter  which  shall  not  have 
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_1877         been  staiiipeil  and  veriiied  as  thereinafter  mentioned. 
Sj-  Johw  Gas  section  41  a  penalty  of  825  is  imposed  for  doing  so. 
Company         gy  ^\^^  2r>th  and  26th  sections,  the  Inspector  appointe 
Clarke       ^^'  ^^  ^"^^  request  of  any  buyer  or  seller  of  gas  (who  ah 
24  liour  s  notice  to  the  other  party  to  the  contract)  mi 
any  house  or  place  where  a  meter,  stamped  or  unstai 
fixed  or  used,  And  remove  and  test  it ;  and  provision  is  n 
the  settlement  of  disputes  between  buyer  and  seller,  or 
the  owner  of  the  meter  and  the  Inspector. 

The  38  Vic,  c   37,  amends  this   Act  in   some  pai 
not  material  to  be  noticed  now. 

Neither  the  36  Vic,  c  48,  or  the  38  Vic,  c  37,  rep 
Provincial  Statute,  23  Vic,  c  65,  and  accept,  so  farasth* 
are  inconsistent  ^ith  it,  the  latter  still  remains  in  for< 
think  that  the  conti-act  between  the  gas  company  i 
consumer  must  be  read  in  connection  with  them,  and  thi 
the  company  places  a  duly  verified  and  stamped  meter  i 
consumer  s  premises,  its  indication,  so  long  as  it  conti 
indicate  at  all,  and  subject  to  correction  only  in  the 
pointed  out  in  the  Acts,  are  agreed  to  be  taken  as  the  c 
of  the  quantity  of  gas  supplied. 

This  was  the  substantial  point  sought  to  be  raised 

plaintiff  in  this  case,  and  we  have  thought  it  best,  un 

circumstances,  to  consider  it,  and  to  express  our  opinic 

it.     But  we  do  not  think  that  they  can  avail  themselv 

in  the  pi'esent  case.     There  was  no  evidence  whatever 

meter  put  upon  the  defendant's  premises,  on  1st  May,  II 

verified  or  stamped  when  it  was  placed  there,  and  we 

think  that  it  was  any  part  of  the  defendant's  contract, 

he  ought  to  be  bound  by  the  measurement  of  an  in 

meter. 

It  was  ingeniously  ui^ed  by  the  plaintifiT's  counsel  th 

much  as  it  was  the  duty  of  the  Inspectors  to  verify  am 

meters,  and  of  the  company  to  afiix  such  meters  only,  a 

much  as  the  Inspector  and  the  company  were  liable  to  { 

for  violating  these  provisions  of  the  Act,  the  maxim 

prceaumunttir  rite  esse  acta  applied.    Without  spying  wl 

not  that  maxim  is  appropriate  to  a  case  of  this  kind  a1 

mitting,  for  the  purpose  of  the  argument,  that  it  migl 
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ue  the  necessary  facts  proved  to  afford  a  foundation  for  its  ap- 
plication. 

Assuming  that  from  the  evidence  of  the  conversation  with 
Mr.  Blair,  the  president  of  the  company,  given  by  the  defend- 
lat  on  his  crass-examination,  we  could  infer  that  Mr.  Rowan,  at 
the  date  of  that  convei-sation,  was  an  inspector  duly  appointed 
imder  the  Dominion  Acts,  we  are  not  told  when  the  conver- 
Mition  referred  to  took  place.  And  where  does  it  appear  that 
Mr.  Rowan  was  rei?ponsible  for  the  verification  of  the  meter 
on  the  defendant's  premises,  between  the  1st  August  and  1st 
November,  1875,  when  the  indications  in  dispute  were  given? 
The  Act  was  not  promulgated  as  in  force,  until  tlie  1st  July 
1875,  and  an  Inspector  appointed  under  it,  would  not  be  sub- 
jected to  any  penalty  for  any  unverified  meters  w^hich  might  Ikj 
affixed  until  six  months  from  that  date  ;  See  sections  13  and 
41. 

This  meter  was  aflixed  on  1st  May,  1875,  before  the  Dominion 
Act  came  into  force  at  all ;  and  there  is  no  evidence  that  the 
office  of  Inspector  was  filled  at  that  date,  or  indeed  that  the 
Common  Council  ever  acted  under  the  Provincial  Statute,  23 
Vict,  c  Go,  or  appointed  an  Inspector  at  all.  And  thus  we  are 
Mked  to  presume,  not  only  that  the  Inspector  did  his  duty ;  but 
•ko,  that  an  Inspector  was  appointed.  No  authority  has  been 
ated  in  support  of  such  a  proposition,  and  we  know  of  none. 

If  the  plaintitfs  \\snl  shewn  that  they  had  placed  on  the  de- 
fendants  premises  a  meter  duly  verified  and  stamped,  we 
think  that  the  indications  of  it,  subject  only  to  being  tested 
wd  corrected  in  the  manner  pointed  out  by  the  Acts,  would  be 
conclusive  upon  the  parties.  But  the  plaintifis  having  failed 
Ml  doing  this,  we  are  of  opinion  that  this  application  to  set 
wide  the  judgment  of  the  City  Court  should  be  dismissed  with 

Wetmoue,  J.     The  plaintiff*  in  this  cause  contended  that  the 

g>*  meter,  sealed  as  required  by  our  Actor  that  of  the  Dominion, 

^ting  to  the  inspection  of  gas  and  gas  meters,  determinately 

'plates  the  quantity  and  quality  of  gas  consumed ;  that  the 

^oantity  indicated  by  the  meter  is  absolutely  conclusive  \je- 

^^t^n  the  company  and  consumer. 

^0  doubt,  both  Acts  are  verv  particular  in  pointing  out  how 
3!) 
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1877         the  meters  are  to  bo  tested,  in  order,  a.s  far  as  possible,  to  secun 


r. 
Clarke. 


St.  JoHy  Gab  an  accurate  indication  of  the  quantity  consumed,  and  it  niaj 
Company  \^^  ^j^^  means  provided  are  tliose,  that  will,  in  all  probability 
effect  the  object  desired  in  tht»  majority  of  cases ;  still  I  canno 
bring  my  mind  to  a  conclusion  that  the  indications  of  the  nietc: 
are  coiirlusiir.  I  incline  to  think,  in  the  alv<ence  of  legislatio) 
to  establish  a  different  rule — and  I  am  not  aware  of  anv  siicl 
existing — that  the  company,  in  an  action  against  a  consumer  o 
gas,  would  have  to  go  farther  than  the  mere  proof  that  th 
met^r  was  a  tested  one,  and  sealed.  an<l  that  it  shewed  a  certaii 
quantity  as  having  passed  through  it.  The  coirectiiess  of  th 
meter,  beyontl  the  mere  sealing,  I  think  would  require  to  t 
proved,  or  some  further  evidence  than  merely  what  its  face  ii 
dicated.  but  l>e  that  as  it  mav,  I  cannot  think  but  that  the  coa 

ft 

sumer  would  have  a  perfect  nght  to  attack  tl.r  cori-ectness 
the  meter,  and  shew  the  quantity  con.sumed  v  as  not  etjual 
the  meters  indication.     It  might  Ih'  inconviiiient,  and   ve 
troublesome  to  procure  sufficient  evidence,  brr  it  is  (juite  pc= 
sible  that  scientific  testinumy  could  W  had,  or  evidence  of  fa« 
given  that,  outside  of  science,  would  clearly  shrw  that  the  indid 
tion  of  the  meter  could   not   p.wsi}>ly   W  eo:n*ct.     Supjx>scE- 
properly  inspt»cted  and  seaKd  meter  in  ust',  and  the  ()uantm 
taken  off  once  in  six  m(»nths.  and  from  some  accident  or  caiE 
other  than  the  consunier's  act.  the  indica.  r  of  the  meter  c1 
not  travei-Si'  after  lK.*int;  in  usi\  sav  a  week,  or  a  dav,  the  az^ 
sumer  during  the  whole  six  numths  having  his  premi.ses  a  ble» 
of  light,  and.  unquestionably,  having  consumed  many  thousa^i 
feet  of  gas.  can  it  Ik*  law  that  the  company  would  be  contiim* 
to  the  few  feet  the  meter  indicated  '     Or,  suppose  the  me"*: 
did  not  indicate  the  c<msinnption  of  a  foot  of  gas,  would  t* 
company  be  pivcluded  from  ivcovering  anything  *     I  think 
would  be  open  to  shew  by  other  evidence — the  inconvenience? 
obtaining  the  evidence  does  not  alter  the  legal  position — wl^ 
quantity  had  Ikvu  consumeil.  and  that  the  n  on -indication    ^ 
the  meter  would  not  conclude  the  matter.     It  might  not 
verj*  convenient  to  prove  the  exact  quantity  consumed,  t^ 
that   would  not    prevent    a    n^covery    for   what    was*    proV< 
to   have    l>een   consumed    to   the   satisfaction   of    the    Cour 
The  met-*r,  if  conclusive,  must  be  so  on  both  parties.     Or  sap 
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pose  the  meter,  fi-om  getting  out  of  order  if  you  please,  shewed         ^^^^ 
the  coDSumption  of  a  quantity  extravagantly  beyond  what  could  St.  Johii  Gas 
possibly  have  been  ased,  and  the  meter  is  found  on  inspection     Oompakt 
to  be  entirely  out  of  order,  and  by  no  means  to  be  relied  upon,      r;|A»», 
that  its  indication  is  double  or  quadruple  what  the  consumption 
really  has  been,  would   the  consumer  in  such  case  have  to  pay 
for  what  the  meter  indexed  ?     If  the  meter  is  conclusive  he 
would  have  to  do  so.     I  think  the  law  would  not  require  so  un- 
reasonable an  exaction.     In  testing  the  meter  where  would  you 
start  the  error  from  ?    Wherever  you  stait  from,  it  would  be  to 
ascertain,  not  what  the  meter  indexed,  but  what  quantity  of 
gas  had  been  consumed,  for  which  the  consumer  had  contracted 
to  pay ;  but  if  the  meter  is  conclusive,  the  consumer  would 
We  to  pay  for  the  erroneously  extravagant  quantity  indexed 
•Bd  shewn  on  testing  the  meter,  it  may  be  to  four  times  or  ten 
toies  or  fifty  times  the  amount  consumed.      No  provision  is 
*>Jade  compelling  resort  to  inspection  or  testing  the  meter,  or  for 
^  inspection  that  will  have  a  retrospective  operation.    If  the 
^^ter  is  conclusive  the  consumer  mast  pay  up  to  the  inspection 
^d  start  anew,  no  matter  how  incorrect  the  meter  may  be.  The 
^^wisumer,  I  think,  has  nothing  to  do  with  what   the  Statutes 
'require  to  be  done  by  the  company;  his  contract  is  to  pay  for  what 
*^  consumes ;  the  statutoiy  requirements  must  be  complied  with 
^y the  company,orcertain  penaltiescan  be  exacted.  Theconsumer 
**^y  adopt  its  provisions,  w^hich  have  only  a  prospective  opera- 
^n  for  his  protection,  if  he  pleases  ;  but  these  provisions  I  do 
^ot  think  interfere  with  his  contract,  which  is  to  pay  so  much 
per  thousand  feet  for  what  gas  he  consumes,  not  what  the  meter 
**y8  he  consumes ;  and  I  think  it  is  quite  competent  for  the 
^Usumer  to  shew,  by  any  legal  evidence  sufficiently  convincing 
^  the  Court  hearing  the  case,  that  the  quantity  indicated  by 
^ne  meter  is  not  correct,  and  that  he  is  in  no  way  concluded  by 
^ts  indication. 

The  testing  of  the  meter,  I  think,  ought  to  be  resorted  to  for 
^e  purpoBe,  among  others,  of  ascertaining  if  the  amount 
^ai^jed  against  the  consumer  by  the  meter  s  index,  is  correct. 
W  the  meter  is  conclusive,  no  protection  for  antecedent  errors  is 
Provided ;  and  if  the  correctness  of  the  meter  can  be  question- 
ed by  a  test  provided  by  the  Act,  as  to  the  charge  for  gas  con- 
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1^77 sumed  before  the  testing,  in  the  absence  of  any  legislation  to 

St.  John  Gas  prevent,  I  think  tlie  quantity  of  gas  consumed  is  subject  to  all 
Company     descriptions  of  legal  evidence,  therefore  that  the  meter  is  not 
Clarkk      ^^^  conclusive  assertioner  of  the  consumer's  liability. 

Applicafion  dismissed  icith  dosts. 


Ji^.  SIMPSON  V.  DEVEBER. 

April.        Ship  oum4r — Chuiuje  of  ownership  durityj  voyage  —  Whether  i^w  oume\ 

liable  to  master^  vessel  being  loft  nt  sen. 

On  *2od  Sept.,  0,  the  owuer  of  a  vessel,  employed  plaintiff  at  the  salary  of  $8< 
|>€r  month  to  proceed  to  New  York,  where  the  vessel  then  waa  and  to  tak< 
charge  of  her  as  master.  Proceeding  to  New  York  he  sailed  in  her  ou  Sept 
21.  On  Oct.  9,  she  was  abandoned  at  sea  in  a  sinking  condition.  Plaintif 
and  crew  were  saved,  and  after  discharging  the  crew,  the  master  proeeedec 
to  L.  and  reported  himself  to  the  ship's  agents.  On  3rd  October  the  vessel  wai 
transferred  by  O,  to  defendant,  the  latter  appearing  on  the  Registry  as  abso 
lute  owner,  though  he  held  her  only  as  trustee  for  0*s  creditors.  O.  beinj 
unable  to  effect  an  arrangement  with  his  creditors,  subsequently  went  inti 
Insolvency.  Ou  November  20,  defendant  was  appointed  creditor's  aasi^ee 
and  the  property  in  this  vessel  became  vested  in  liim  as  such  assignee.  Plain 
tiff  now  sued  defendant  for  his  wages  from  iSeptember  2nd,  till  October  9th 
when  the  vessel  was  abandoned  at  sea,  also  for  money  paid  by  him  for  hi 
passage  to  New  York,  also  for  board  and  expenses  there  until  the  vessel  sailei 
and  for  board  and  expenses  subsequent  to  the  loss  of  the  ship. 

Held^  (per  Allem,  C.  J.,  and  Wetmore  and  Duff,  JJ.)  that  defendant  was  not 
liable  for  any  portion  of  plaintiff 's  claim  ;  but,  per  Weldon  and  Fishek,  JJ. 
that  he  was  liable  for  wages  from  the  3rd  to  9th  Octol>er. 

Assumpsit  tried  before  Duff,  J.,  at  the  Saint  John  Circuit 
in  November  1875.  The  action  was  brought  to  recover  th< 
sum  of  S2 15.85  for  wages,  and  for  moneys  paid  and  disbursec 
by  the  plaintiff,  as  master  of  the  "  Princess  Louise."  The  facts 
proved  on  the  trial  may  be  shortly  stated  as  follows  : — 

On  the  2nd  September,  1872,  Oulton  Bros.,  the  then  owner 
of  the  vessel,  employed  plaintiff  at  a  salary  of  $80  per  month 
to  proceed  from  Saint  John  to  New  \ork,  where  she  was  thei 
lying,  and  there  to  take  charge  of  her  as  master.  Proceeding 
accordingly  to  New  York,  he  took  charge  of  her,  and  on  thi 
2l8t  September,  sailed  in  her  as  master,  bound  for  Cork.  O 
the  9th  October  following,  she  was  abandoned  at  sea  in  a  sinla 
ing  condition.  The  master  and  crew  were  taken  off  by  a  Gte* 
man  vessel,  and  landed  at  Fayal  on  October  19th.  The  m&ste 
paid  off  the  crew  at  Fayal,  by  a  draft  on  the  ship's  agents  s 
Liverpool.  Previous,  how^ever,  to  being  forw^arded  to  England 
they  had  to  go  to  San  Miguel,  a  neighboring  island,  where  th^ 
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were  taken  before   a  British  Consul,  and   discharged.      From        1877 
tbcnce  the  consul  forwarded  the  crew  and  officers  (except  the      Simpson 
master)  to  England.     The  master  made  his  way,  via  London  to     ^     *'• 
Liverpool,  where  he  reported  himself  to  the  ship'.s  agents.    The 
plaintiff  stated  on  the  trial  that  he  had  to  go  to  San  Miguel 
before  the  men  could  be  forwarded. 

A  portion  of  the  plaintiff 's  claim  was  for  money  paid  by 
him,  in  September  1872,  for  his  passage  from  Saint  John  to 
New  York,  and  for  board  and  expenses  there  until  the  vessel 
sailed ;  another  portion  was  for  his  wages  at  $80  per  month 
from  2nd  September  till  October  9th,  when  she  was  abandoned 
at  sea;  and  the  remainder  was  for  board  and  expenses  at  Fayal, 
San  Miguel  and  on  his  way  to  Liverpool,  and  for  money  paid 
for  his  passage  thither.  The  last  item  in  the  account  was 
dmged  under  date  of  November  10th,  1872. 

On  3rd  October  1872,  the  vessel  was  transferred  by  Messrs. 
Onlton  Bros.,  to  the  defendant.  On  the  registry  the  latter 
•I^eared  on  that  day  as  the  absolute  owner,  but  it  was  admit- 
ted on  the  trial  that  he  held  her  only  as  trustee  for  the  creditors 
of  Oulton  Bros.,  who  being  unable  to  effect  an  agreement  with 
^ir creditors  subsequently  went  into  Insolvency.  On  20th  No- 
vember 1872,  the  defendant  was  appointed  creditors'  assignee 
^erthe  Insolvent  Act  of  1869  ;  and  the  property  in  this  vessel 
•»din  the  other  assets  of  Messrs.  Oulton  Bros,  then  became  vested 
^  him  as  such  assignee. 

A  verdict  was  taken  for  the  plaintiff*  by  consent  for  the  full 
Amount  of  his  claim,  with  leave  for  the  defendant  to  move  for 
*  nonsuit,  or  to  reduce  the  amount  of  the  verdict ;  the  Court 
uaving  leave  to  draw  inferences  of  fact. 

A  rule  nUri  was  obtained  by  Tuck,  Q.  C,  in  Hilary  Tenn  last, 
Center  a  nonsuit,  or  to  reduce  the  verdict  to  810,  the  amount 
of  plaintiff's  wages  at  S80  per  month,  which  accrued  due 
**tween  Srd  October,  w^hen  the  vessel  was  transferred  to  the 
defendant,  and  the  9th  October,  when  she  was  abandoned  at 

Oct  21, 1876.  Wddon,  Q,  C,  shewed  cause.  The  defendant 
^  not  like  a  mortgagee,  but  became  the  absolute  owner  for 
^  benefit  of  the  creditors  under  the  trust  deed.  He  is.  there- 
fore, liable  as  such  owner,  because  on  the  change  of  ownei-ship. 


318 


(JASES  IN  THE  SUPREME  COURT. 


1877 


SIMP305 
V. 

Devebek. 


there  arises  ex  necessitate,  an  implied  contractor!  the  part  ol 
new  owner  to  pay  the  master  and  crew.  The  cases  reliei 
by  the  other  side  w^ere  decided  before  the  enacting  of  the  cl 
in  the  Merchant  Shipping  Act,  giving  the  master  a  lien  on 
vessel ;  they  are,  therefore,  now  inapplicable,  because  the 
owner  must  take  the  vessel  subject  to  all  lieas.  He  < 
Robins  V.  Power? 

Tack,  Q.  C,  and  McLeod  in  support  of  the  rule.  If  the 
fendaut  is  liable  at  all,  it  can  only  be  for  the  plaintiff  s  w 
during  the  time  defendant  was  registered  owner,  previous  t4 
loss  of  the  ship,  that  is  from  the  3rd  to  the  9th  October;  Mi 
Peters.^  This,  however,  is  denied,  because  he  was  men 
trustee,  and  under  the  authorities,  a  pei"son  holding  as  tn 
is  not  liable.  SeeAnnettw.  Carstairs,^  a,nd  Myers  v.  Willis.* 
Merchant  Shipping  Act  gives  the  master  a  lien,  it  is  true 
how  can  that  alter  the  personal  liability  of  the  owner,  aftei 
ship  is  lost  ?     See  Abb.  Ship.  44,  and  following  pages. 

Cui\  adv.  vu 

The  following  judgments  were  now  delivered  : 

Duff,  J.  This  was  an  action  of  assumpsit  brought  to  rec 
the  sum  of  $215.85  for  wages,  and  for  moneys  paid  and  disbu 
by  the  plaintiff  as  master  of  the  "  Princess  Louise,"  under 
following  circumstances : — 

On  2nd  September,  1872,  Messi*s.Oul ton  Bros.,  who  were 
ownei-s  of  that  vessel,  employed  the  plaintiff  at  a  salary  of 
a  month,  to  proceed  from  St.  John  to  New  York,  where  she 
then  lying,  and  there  to  take  charge  of  her  as  master.     He 
cordingly  proceeded  to  New  York,  theixj  took  charge  of  her, 
on  21st  September  sailed  in  her  as  master,  bound  for  Cork, 
the  9th  October  following  she  was  abandoned  at  sea  in  a  s 
ing  condition.     The  master  and  crew  were  taken  off  by  a 
man  vessel  and  landed  at  Fayal  on  19th  October.     The  mi 
paid  off  the  crew  at  Fayal  by  a  draft  on  Taylor,  Tipper  & 
the  ship's  agents  at  Liverpool ;  but  before  they  could  be 
warded  to  England  they  had  to  go  to  San  Miguel,  which 
neighboring  island,  where  they  wei-e  taken  before  a  Br 
Consul  and  discharged.     From  thence  the  Consul  forwarde< 
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crew  and  officers  (except  the  master)  to  England ;  and  from 
tfcence  the  master  had  to  make  his  way  via  London,  to  Liverpool, 
wbere  he  reported  himself  to  the  vessel's  agents,  Taylor,  Tipper 
t  Co.  The  plaintiff,  who  was  examined  on  the  trial,  would  not 
fi»j  that  he  went  to  San  Miguel  for  the  purpose  of  forwarding 
the  men  to  England ;  but  he  said  that  he  had  to  go  there,  and 
th€  men  also,  before  the  latter  could  be  forwarded. 

A  portion  of  the  plaintiff's  claim  is  for  money  paid  by  him, 
in  September,  1872,  for  his  passage  from  St.  John  to  New  York, 
and  for  board  and  expenses  in  the  latter  place  until  the  vessel 
sailed ;  another  portion  is  for  his  wages  at  $80  per  month  from 
2nd  September  till  9th  October,  when  she  was  abandoned  at  sea ; 
Mid  the  residue  is  for  board  and  expenses  at  Fayal,  San  Miguel, 
wdon  his  way  to  Liverpool,  and  for  money  paid  for  his  passage 
Either.  The  last  item  in  the  account  is  charged  under  date  of 
Nov.  10th,  1872. 

On  3d.  October,  1872,  the  vessel  was  transferred  by  Messrs. 
Onlton  Bros,  to  the  defendant.  On  the  registry  the  latter  ap- 
pears, on  that  day,  as  the  absolute  owner,  but  it  was  admitted 
^  the  trial  that  he  held  her  only  as  trustee  for  the  creditors  of 
^Iton  Bros.  For  some  reason,  which  was  not  explained,  it 
^ould  seem  that  Messrs.  Oulton  Bros,  were  unable  to  effect  an 
^*^ngement  with  their  creditors,  and  they  subsequently  went 
"^to  Insolvency.  On  20th  November,  1872,  the  defendant,  Mr. 
^veber,  was  appointed  creditor's  assignee  under  the  "Insolvent 
-^  1869,*'  and  the  property  in  this  vessel,  and  the  other  assets 
**f  Messrs.  Oulton,  then  became  vested  in  him,  as  such  assignee. 

The  cause  was  tried  before  me  at  Saint  John,  in  November 
1^0,  when  a  verdict  was  taken  for  the  plaintiff,  by  consent,  for 
^he  full  amount  of  his  claim,  with  leave  for  the  defendant  to 
**iove  for  a  nonsuit,  or  to  reduce  the  amount  of  the  verdict,  the 
^^<wrt  having  leave  to  draw  inferences  of  facts. 

A  nile  was  obtained  by  Mr.  Tuck  in  Hilaiy  Term  last,  either 
*<^  enter  a  nonsuit,  or  to  reduce  the  verdict  to  816,  the  amount 
^  the  plaintiff's  wages  at  $80  per  month,  which  accrued  due 
''^een  3rd  October,  when  the  vessel  was  transferred  to  the 
^s^fendant,  and  the  9th  October,  when  she  was  abandoned  .at 


*lie  question  is,  whether  the  defendant  j^^'omtaeti  the  plaintiff 
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to  pay  him  the  amount  of  his  claim,  or  any  part  of  it     It  is 
quastion  of  contract,  not  of  title.     And  it  is  clear  enough 
the  only  express  contract  which  the  plaintiff  made  in  ibis 
he  made  with  Messrs.  Oulton  Bros.     It  has  been  argued,  ho 
ever,  that  under  the  circumstances  I  have  stated,  the  law  w: 
imply 'one  with  the  defendant.     It  is  said  that  the  maste 
rights  and  remedies  now,  with  regard  to  his  wages,  are  ve 
different  from  what  they  were  formerly ;  that  the  failure  of  t 
vessel  to  perform  her  voyage  and  to  carry  freight,  is  now 
no  consequence,  inasmuch  as  freight  is  no  longer  the  mother 
wages,  that  the  master  has  now  a  lien  upon  the  ship  for 
wages,  and  the  purchaser,  who  acquires  a  title  to  her  whilst 
a  voyage,  must  take  her  subject  to  that  burthen ;  that  on  su 
transfer  heing  made,  the  master,  of  necessity,  became  the  ag^ 
of  the  purchaser  from  the  date  of  registry,  and  therefore  t. 
law  will  imply  a  promise  on  the  part  of  the  latter  to  pay 


wages. 


I  am  sorry  that  I  cannot  arrive  at  that  conclusion,  for  I  thi 
that  this  a  case  of  great  hanLship  upon  the  plaintiff, 
master,  imdoubtedly,  had  a  lien  upon  the  vessel  for  his  w, 
and  the  purchaser  would  take  her  subject  to  that  burthen, 
what  was  the  burthen  ?  It  was  upon  the  ship,  and  not  upon 
person  of  the  purchaser.     And  it  does  not  follow  at  all, 
because  the  plaintiff  had  a  lien  which  he  could  enforce 
the  vessel  in  HjHicie,  that  therefore  he  would  have  a  rem» 
against  the   purchaser  pei-sonally.     The  former   \h  a  reme 
in  invitiiriiy  which  the  law  gave  him,  the  latter  he  can  od/ 
acquire  bj'  a  contract  or  agi-eement,  which  involved  the  asseifU^ 
express  or  implied,  of  both  the  parties  to  it. 

It  is  true  that  freight  is  no  longer  the  mother  of  wages,  and 
therefore  the  seamen  or  the  master,  as  the  case  may  be,  may 
recover  their  wages  from  the  person  who  employed  them,  or 
may  enforce  their  lien  against  the  ship  in  specie,  whether  she 
earns  freight  or  not     (17  and  18  Vic,  c.  104,  s.  183.)     But  the 
Act  doe.s  not  contemplate  the  creation  of  new  contracts  or  lia 
bilities  where  none  existed  lx>foi-e.     And  when  it  is  sought  f 
dp  so  by  implication,  we  must  have  recourse  to  the  princ 
pies  of  the  common  law,  to  discover  under  what  circumstanf 
a  contract  will  be  implied.     According  to  those  principles,  it 
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Hoi  enough  that  the  plaintiff  may  have  l)e.stowed  labor,  or  per-  >877 
formed  meritorious  services  on  the  property  of  the  defendant.  The  Simpson 
defendant  must  have  also  adopte<i  or  accepted  these  services,  or,  ^  ^' 
It  all  events,  \>e  shewn  to  have  received  the  benefit  of  them.  As 
in  the  case  of  salvage  services,  no  matter  how  meritorious  or 
onerous  they  may  be,  they  do  not  give  the  pei*son  performing 
them  a  right  of  action  against  the  owner  of  the  property,  un- 
le«  the  latter  expressly  promises  U)  pay  for  them,  or  unless 
they  are  successful,  and  he  receives  the  benefit  of  them.  Or,  a 
promise  may,  under  some  circumstances,  be  implied,  when  a  new 
consideration  moves  from  the  promisee,  or,  when  one  by  the  acts 
or  representations  of  another  has  l)een  induced  to  a  Iter  his  position. 
A»,in  the  present  case,  if  the  vessel  had  arrived  safely  at  her  desti- 
nation, and  the  plaintiff  at  the  request  of  the  defendant,  or  in 
wosequence  of  his  representations,  had  abandoned  his  lien  upon 
tie  vessel. 

But  the  vessel  did  not  arrive  at  her  destination,  and  so  far  as 
•ppears, neither  the  defendant  nor  his  cestui f<  que.  trust,  Yielyc 
fcived  any  benefit  from  the  services  of  the  plaintiff.  Xor  is 
there  any  evidence  that  the  defendant  has  accepted  or  adopted 
^m.  Neither  has  the  plaintiff  been  induced  to  give  up  his 
lienor  to  alter  his  position  in  any  way  at  the  recjuest,  or  by  the 
^^presentation  of  the  defendant.  Mr.  DeVelxT  has  done  nothing 
•ndsaid  nothing.  The  contract  which  the  plaintiff  had  with 
Messrs.  Oulton  Bros,  exists  still ;  the  lien  which  he  had  upon 
tke  vessel  might  still  be  enforced  but  for  the  lass  of  the  vessel. 
Robins  V.  Power^  has  been  referred  to  as  an  authority  to  shew 
^t  the  master,  as  soon  as  the  transfer  to  the  defendant  was 
'nade,  became  his  agent,  and  that,  under  analogous  circum- 
**»nce8,  a  promise  to  pay  wages  was  implied.  It  is  true  that 
fte  master,  ex  necessitate,  became  the  agent  of  the  purchaser 
from  the  date  of  the  transfer.  So  far  as  the  necessity  extended, 
^  no  further,  would  the  master  s  authority  and  duty  extend. 
»y  virtue  of  his  contract  with  the  former  owners,  he  was  master 
^  hoard  the  vessel  w^hen  she  was  transferred.  By  the  terms  of 
^  contract  his  duty  was  to  navigate  the  vessel  to  her  port  of 
*8tination,  let  who  might  become  the  owners  before  she  arrived 
^l^fe.    By  reas<m  of  the  privity  of  contract  which  existed  be- 
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tween  him  and  Messi*s.  Oulton  Bros,  the  latter  might  maintai 
an  action  against  him  for  a  breach  of  his  duty  in  tliat  beha' 
even  after  Mr.  DeVelx>r  had  become  the  registered  owner  : 
trust  for  their  creditors.  But,  inasmuch  as  the  exigencies 
the  voyage  might  involve  the  necessity  of  shipping  a  new  ere' 
of  contracting  debts  for  repaii^s  or  necessaries,  oi'  raising  mon< 
on  bottomry,  under  circumstances  where  it  would  be  inipassil 
to  communicate  with  the  new  owner,  and  where,  to  use  tl 
language  of  Lord  Cockburn,  disa.strous  consequences  might  r 
suit,  unless  the  latter  could  be  regarded  as  adopting  the  mast 
as  his  agent  for  these  purposes,  therefore  the  law  will  prosur 
that,  for  these  and  like  purposes,  the  new  owner  <lid  so  adopt  hi: 
But  the  obligation  upon  the  master  to  discharge  these  duti 
was  imposed  upon  him  by  virtui*  of  his  original  contract  ^-i 
Oulton  Bras.,  and  did  not  arise  out  of  the  impli''d  adoption 
him  as  agent  by  the  new  owner.  That  contract  still  subsis 
and  herein  the  case  differs,  in  an  important  ]>:irtieular,  fro 
Robins  \,  Power,  There  the  contract  with  tli  ^  crew  was 
an  end.  And,  being  at  an  end,  a  new  one  was  implied  from  tl 
circumstance  ihdX,  after  the  phi.intiff  luuJ  voticr  iff  the  chaii 
of  aioiierskipy  he  again  went  to  work  in  the  vessel  under  a  ne 
master  sent  out  by  the  new  owner.  Although  the  plaintiff 
that  ca.se  had  worked  on  board  the  vessel  aft -r  the  change 
ownership,  and  before  he  had  notice  if  that  /"*\  still  no  co: 
tract  was  implied,  except  from  the  time  of  notice.  There  is  i 
evidence  in  this  case  to  shew  when  the  plaintiff  obtained  info 
mation  of  the  change  of  ownership.  We  might  reasonab! 
assume  that  he  had  no  notice  of  it  before  he  saw  the  agents  < 
the  vessel  in  Liverpool,  otherwise  he  would  not  have  dra\i 
upon  them  to  pay  the  men  at  Fayal.  We  cannot  then,  as 
matter  of  law,  imply  that  the  contract  between  the  plaintiff  ar 
Messrs.  Oulton  Bros,  was  at  an  end  immediately  upon  the  tran 
fer  of  the  vessel  to  the  defendants.  1'here  might  be  cases  whe: 
the  master,  upon  a  change  of  ownership,  would  prefer  to  loc 
to  his  old  employer.  And,  although  we  have  authority  to  dra 
inferences  of  fact,  we  cannot,  a,s  a  matter  of  fact,  pi^esume  thi 
the  plaintiff  assented  to  a  condition  of  things  of  which  he  wi 
entirely  ignorant:  such  an  assent  on  his  part  could  not  be  mac 
without  a  knowledge  of  the  facts ;  a  fortiori  it  could  not  1 
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iuipU^i^J-  And  I  am,  therefore,  reluctantly  constrained  to  say 
that  I  can  discover  no  way  whereby  a  promise  can  be  implied 
on  the  part  of  the  defendant  to  pay  the  plaintiff  his  wages. 

This  is  certainly  a  case  of  extreme  hardship  upon  the  plain- 
tiff.   He  has  expended  his  money,  he  has  bestowed  his  labor,  and 
he  has  jeopardized  his  life,  in  a  service,  the  whole  fruits  of  which, 
liad  it  been  successful,  would  have  gone  to  benefit  the  estate  of 
Oalton  Bros.,  and,  that  it  was  unsuccessful  was  no  fault  of  his. 
Although  the  assignee,  perhaps,  would  not  be  waiTanted  in  pay- 
ing the  claim  without  the  consent  of  the  creditors,  we  venture 
to  express  the  hope,  that  in  the  event  of  there  being  any  funds 
of  the  estate  left,  the  creditors  will  iastruct  him  to  pay  the 
plaintiff  out  of  them. 

Weldox,  J.  The  plaintiff  claims  wages  from  the  defendant 
as  master  of  the  ship  "  Princess  Louise,"  under  the  following 
circumstances  : 

On  the  4th  September,  1872,  the  said  ship  was  lying  in  New 

^^^K  and  Oulton  Bros,  were  the  registered  ownera.     They  em- 

P%ed  the  plaintiff  to  take  charge  of  her  as  captain,  which  he 

^'^-    They  remained  owners  of  the  vessel  until  she  sailed  for 

^'^t  Britain,  and  while  at  sea,  on  the  3d  October,  the  defend- 

^^  became  the  registered  owner.     On  the  9th  October,  six  days 

*^^*r  the  sale  to  the  defendant,  the  ship  foundered  at  sea.     The 

P*^intiff  claims  his  wages  from  the  defendant. 

This  ca.<5e  is  to  be  decided  upon  the  law  laid  down  by  the  Court, 
^  Sobins  v.  Potver^  Willes,  J.,  says :  The  defendants  bought 
^his  ship  for  their  own  puipose  ;  part  of  the  bargain  by  which 
^oy  bought  her  may  be  considered  to  be,  that  they  should  bear 
^ie  expenses  that  are  to  Ixj  incuiTed  aftei'wards  in  respect  to 
^^T,  and  that  part  of  the  bargain  the  jury,  in  this  case,  could 
^ke  into  consideration.  Then  the  defendants  when  they  pur- 
chased intended  to  take  possession  of  the  ship,  therefore  they 
wished  and  intended  that  the  persons  then  on  board  of  her 
**hould  continue  there,  and  work  her  and  go  on  ( if  the  defend - 
'^ts  should  need  them,)  as  their  servants.     ♦     ♦     ♦ 

I  think  a  new  contract  was  entered  into  ex  necessitate  between 
^he  defendant  and  plaintiff,  that  the  plaintiff  was  to  continue 
*2j^vigate  the  ship  for  the  benefit  of  the  new  owner,  the  de- 
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fendant,  from  which  a  juiycould  imply  a  contmct.  The  defend- 
ant vohintarily  took  the  ship  in  the  state  slie  was  in,  with  the 
captain  and  all  the  crew  to  navigate  her  to  her  destined  port,  it 
wa^  for  the  l>enefit  and  advantage  of  the  defendant,  and  I  am  of 
opinion,  upon  the  principle  laid  down  by  Mr.  Justice  Willes,  a 
contmctwould  be  fairly  infeired  from  the  necessity  of  the  case,  to 
pay  the  wages  while  the  plaintiff  was  on  board,  until  the  vessel 
was  lost  and  abandoned,  during  the  time  the  defendant  was  the 
owner.  The  verdict  should  l>e  reduced  to  816.00,  being  six 
day's  wages,  at  S80.00  per  mouth. 

FisHEK,  J.  I  atn-ee  with  mv  brother  Wehlon.  and  with  the 
reasons  he  has  stated. 

Allkn,  (.'.  J.  I  regret  that  1  cannot  agree  with  my  brother 
Weldon,  and  that  I  am  obliged  to  concur  in  the  judgment  of  my 
brother  Duff. 

Wetmohe,  J.     I  am  very  reluctantly  compelled  to  adopt  the 

views  of  my  brother  Duff*.     It  is  certainly  a  very  hard  ease  for 

the  plaintiff. 

Rule  nbtiolate  to  enternonsuit. 


1877  _  GANONC;  r.  BAYLEY. 

Aiay.  Parish  Courts — Poicer  of  aj)pointuuj  (.\)mmi8Stoiier8 — Uitra  vires. 

Hekif  (per  Weldon,  Fisher  ami  Wetmcmie,  JJ.,  Allen,  C.  J.,  and  Duff,  J, 
dissenting.)  that  section  1  of  the  Act  H9  Vict.,  c.  5,  intituled  **an  Act  to 
establish  Parish  Courts,"  which  section  provides  that  the  Commissioners  shall 
be  appointed  by  the  Lieutenant  (Jovenior  in  Council,  is  not  ultra  rirts  of  the 
Local  Legislature, 

In  this  case  an  application  had  Ijeen  made  to  a  Judge  at 
Chambcirs  to  set  aside  a  judgment  obtained  in  the  Parish  of  St 
Stephen  Civil  Court,  before  the  (/onunissioner  appointed  under 
the  Act  of  Assembly,  89  Vic,  c.  5,  intituled  *'  An  Act  to  estab- 
lish Parish  Courts,'  and  was  by  him  referred  to  the  Court,  and 
put  on  the  motion  paper. 

In  Hilary  term  last,  \Yeldiya,  Q.  C*.,  argued  in  support  of  the 
motion,  and,  besides  taking  an  objection  that  the  plaintiff  had 
recovered  for  consequential  damages,  wliich  objection,  however, 
the  Court  thought  was  not  supportiid  by  the  evidence,  he  said 
there  was  a  point  of  much  importance  involved  in  the  case, 
namely,  whether  the  Local  Legislature  had  the  power  to  create 
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these  Parish  Courts,  and  again  whether  the  Commissioners  must 

not  be  appointed  by  the  Dominion  Government.     Tliese   are 

Oistrict  Courts  and  come  within  the  meaning  of  the  96th  sec- 

ticmof  the  "British  North  America  Act,  1867."  The  nomencla- 

C^uireof  the  Court  is  no  criterion  of  its  chamcter.     The  Local 

^.legislature  may,  under  section  92,  sub-section  14,  maintain  and 

oT^ganize  Provincial  Couits ;  but  the  constitution  of  the  Court  is 

one  thing,  the  appointment  of  a  Judge  quite  another.     The 

former  includes  the  establishment  of  the  machinery  and   the 

giving  of  the  powers  to  be  exercised. 

Jiing,  A,  G,y  contra.     The  British  North  America  Act  gives 

^o  the  Local  Legislature  the  power  to  establisli  and  maintain 

^^oorts.   Ex  vi  terniini  Court  includes  Judge,  and  in  the  power 

^  organize,  establish  and  maintain  Courts,  there  is  necessarily 

^«  power  to  appoint  the  Judges.     This  is  in  accordance  with 

^li« maxim  given  in  Pott.  Dwarr.  Stat.  p.  128,  maxim  8.     "In 

^titutes,   incidents   are  always  supplied  by  intendment ;     in 

*^t.ler  words,  whenever  a  power  is  given  by  a  statute,  everything 

'^'^cesaaiy  to  the  making  of  it  effectual,  is  given  by  implication ; 

*"^t  the  maxim  \si^'Qiuin<lo  lex.  aliqiiid  conccdlfy  concede  re  vlde- 

^^^fd  id  per  quod  devenitur  et  illud"     It  is  said,  however, 

^He  power  that  would  reside  in  the  Local  Legislatures  is  cut 

^own  by  section  96  of  the  Act.     But  it  must  be  rememl>ered, 

^Hat  tliere  were  in  Canada  District  Courts  which   would   be 

^'^vered  by  the  term,  though  not  eo  iiomiue.      That  they  were 

^IsK)  of  a  superior  jurisdiction,  territorial  or  otherwise,  to  the 

^-'ounty  Courts,  is  evident  from  the  fact  that  the  woixl  "Superior" 

»»  first^  then  "  District,"  and  then  "  County  " :  Pott.  Dwarr.  217. 

H^  also  referred  to  the  Consolidated  Statutes  of  Canada  of  1861 , 

p.  6M,and  toTAp  Warden  etc.  of  St.  PauVs  v.  The  Dean.' 

Vddon,  Q.  C,  in  reply.  The  Court  can  only  judge  of  the 
^utttition  of  Parliament  from  the  language  used,  having  reference 
to  the  facts   existing  at   that  time  :     Logan   v.   The   Earl  of 

I  Car.  adv.  vult. 

B  The  Judges  differing  in  opinion,  the  following  judgments  were 

K  ■"**  delivereil : — 

W  .JI^O-Dox,  J.     This   was  a   review  from  the  Commissioner's 
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Court  in  the  Parish  of  Saint  Stephen,  established  under  the  Act 
39  Vic,  c.  T),  intituled  "  An  Act  to  establish  Parish  Courts,'*  be- 
fore Mr.  Justice  Duft';  upon  the  objection  taken  that  the  Act 
vesting  the  appointment  in  Lieutenant  Governor  in  Council 
was  in  violation  of  the  Confederation  Act  of  1867,  and  the 
Justice  had  no  jurisdiction.  There  was  another  objection  that 
the  cause  was  not  within  the  jurisdiction  of  the  Justice  as  such 
Commissioner. 

The  fii'st  objection  is  what  we  are  asked  to  give  an  opinion 
upon.  It  was  urged  by  counsel  in  support  of  the  objection 
that  in  the  distribution  of  powei^s  by  The  British  North  America 
Act  1867,  section  92,  sub-section  14,  the  Local  Legislatui-e  had 
the  power  to  establish  Courts  for  the  administrntion  of  justice 
in  the  Province,  including  the  construction,  maintenance  and 
organization  of  Provincial  Courts,  both  of  civil  and  criminal 
jurisdiction,  and  including  pmcedure  in  civil  matters  in  those 
Courts.  That  tliis  did  not  give  the  Executive  the  power  of 
appointing  Judges  in  those  Courts,  which  power  was  reserved  to 
the  Governor  General  under  section  96  of  the  said  Act.  "  The 
Governor  Geneml  shall  appoint  the  Judges  of  the  Superior, 
District  and  County  Courts  in  each  Province,  except  those  of 
the  Courts  of  Probates  in  Nova  Scotia  and  New  Brunswick." 
At  the  time  of  the  passing  of  the  Confedeiution  Act,  there  were 
Superior  Courts  in  all  the  Provinces  which  were  embraced  in 
the  Confederacy.  There  were  District  Courts  in  Canada.  In 
Lower  Canada,  there  were  the  districts  of  Gaspe,  of  Saguenay 
and  of  Chicoutimi ;  there  were  the  County  Courts  existing  in 
Upper  Canada,  and  subsequently  were  established  in  New 
BiTins^vick,  Nova  Scotia  and  Prince  Edward  Island.  It  appears 
to  me  these  were  the  Courts  that  the  Governor  General  was  to 
appoint  the  Judges  to,  when  established,  or  as  vacancies  may 
occur,  and  to  provide  for  them  salaries,  allowances  and  pensions. 

There  were  also,  at  the  time  of  passing  of  the  Confederation 
Act,  Commissionei's*  Courts  for  the  summary  trial  of  small  cases 
in  what  is  now  the  Province  of  Quebec,  and  thei'e  were  Division 
(voui-ts  in  Ontario.  No  i^eference  is  made  to  them  in  the  said 
Act.  The  several  Acts  establishing  these  small  Courts  in  the 
several  provinces,  prior  to  Confedemtion,  also,  provided  for  the 
appointment  of  officers  thereof,  by  the  several  Local  Executives, 
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and  were  not  referred  to  or  expressly  provided  for  in  the  said 
Act. 

I  am  therefore  of  opinion  the  Local  Legislature  in  passing 
the  Act*  for  the  recovery  of  small  debts  in  the  respective 
parishes  of  the  county,  and  providing  for  the  appointment  of 
persons  to  carry  out  the  provisions  thereof,  by  the  Local  Execu- 
tive, was  within  its  powers,  and  in  such  case  the  executive 
authority  continued  as  it  existed  at  the  Union,  unless  the  same 
was  altered  by  the  provisions  of  the  Union  Act,  which  is  not  ex- 
pressly done. 

There  wei-e  many  officers  which  the  Governor  General  had  the 
appointment  of  vested  in  him  as  the  Queen's  representative  to 
make  in  the  provinces,  but  that  power  may  be  limited  by  the 
paasmg  of  Acts  by  the  Local  Legislature,  assented  to  ])y  the 
Gk)vemor  General,  and  any  Act  creating  an  office  and  vesting 
the  appointment  in  the  Governor  and  Executive  Council,  would 
he  valid,  if  not  disallowed  by  the  Governor  General  as  provided 
for  in  the  Union  Act. 

This  principle  appears  to  be  fully  recognized  in  a  despatch 
ff^  the  Earl  of  Kimberley,  the  Colonial  Secretary  to  the  Gov- 
^nior  General,  dated  Downing  street,  the  1st  February,  1872,  to 
^ri  Liagar,  the  then  Governor  General,  in  reference  to  the  ap- 
pointment of  Queen*8  Counsel.     His  Lordship,  after  stating  the 
appointment  was  vested  in  the  Queen,  to  be  exercised  by  the 
povemor  General  as  Her  representative,  says,  *'  I  am  further 
instructed  that  the  Legislature  of  a  province  can  confer  by 
*^*tute  on  its  Lieutenant  Governor  the  power  of  appointing 
xUeens  Counsel."  This  principle  has  been  carried  out  in  various 
A^cteof  our  Legislature^  and  the  power  of  appointment  which  was 
*n  the  Crown  to  be  exercised  by  the  representative  of  the  Queen, 
wi  been  transferred  to  the  Lieutenant  Governor  in  Council. — 
^tX  31,  Vic,  c  30,  for  the  appointment  of    members  of  the 
legislative  Council ;  32  Vic,  c  92,  for  appointment  of  Justices 
^  the  Peace ;  32  Vic,  c  03,  relating  to  Marriage  Licenses ;  30 
^,  c  3,  an  Act  respecting  the  appointment  of  Notaries  Public ; 
•'Vice.  21,  respecting  the  appointment  of  Queens  Counsel ; 
*^  Vic,  c  6,  relating  to  the  presentation  of  Rectors  of  the 
'^'"^of  England  in  the  province  ;  34  Vic,  c  1,  the  appoint- 
**otof  Police  Magistrate  in  Fredericton  and  giving  him  juris- 
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diction  in  civil  suits  to  the  ext<mt  of  S40.  All  these  Acts  are 
transferring  the  power  from  the  Crown  to  the  Lieutenant  Gov- 
ernor, and  restraining  the  exercise  of  the  executive  power  of 
the  Governor  Geneiul.  Some  of  these  Acts  are  specially 
approved  of  by  the  Governor  Genei'al,  others  left  to  their  oper- 
tion.  As  the  Act  establishing  Parish  Courts  has  not  been 
disallowed  bv  the  Governor  General  as  directed  under  the  90th 
section  of  the  Union  Act,  I  am  of  opinion  it  was  within  the 
power  of  the  Legislature  to  pass  the  Act,  and  the  appointment 
of  (.'Ommissioners  by  tlie  Lieutenant  Governor  in  Council 
properly  exercised,  and  the  Act  valid. 

The  other  question  was  disposed  of  at  the  argument. 

Fisher,  J.  I  acjree  with  mv  brother  Weldon  in  the  con- 
elusions  at  which  he  has  arrived,  and  in  much  of  his 
reasoning,  though  I  do  not  adopt  all  the  reasons  he  has 
stated.  I  have  not  had  time  to  write  my  views,  but  will  briefly 
stat(i  the  leading  principles  of  my  judgment. 

It  was  urged  that  rtie  Justice,  or  Commissioner,  as  he  is  called, 
who  tried  the  cause,  had  no  jurisdiction,  an<l  that  it  must  be 
recognized  that  so  nuich  of  the  Act,  39  Vic,  c.  8,  intituled  "  An 
Act  to  establish  Parish  Courts,"  as  authorized  the  Lieutenant 
Governor  to  appoint  a  C^Jommissiouer  to  try  causes  in  the  Court 
established  is  ultra  vires,  and  that  the  appointment  of  such 
Commissioner  is  void,  that  the  power  of  appointing  Judges  of 
the  class  refeiTed  to  in  this  Act,  is  by  the  British  North  America 
Act,  LSG7,  in  the  Governor  General. 

The   14th   paragraph   of   section   92   of  the   British   North 
America  Act,  1867,  confers  upon   the  Local   Legislatures  the 
power  of  providing  for  the  constitution,  maintenance  and  or- 
ganization   of    Provincial   Courts,   so   that   the   authority    to 
legislate  upon  the  subject  is  clear.      Having  so  legislated,  had 
the  Local  Legislature   power  to  give  the  appointment  of  the 
persons  who  are  to  try  the  causes,  or  administer  justice  in  this^ 
Courts  to  the  Lieutenant  Governor,  or  must  such  appointment&>^ 
vest  in  tlie  Governor  General  ?  This  depends  upon  the 
of  sections  90,  97,  98,  99,  and  100  of  the  British  North 
Act,  construing  all  these  sections  together,  and  in  that  way  th 
explain  each  other.     It  is  obvious  that  it  was  the  intenti<»i 
the  Act  to  vest  in  the  Governor  General  only  the  appointmei^^^ 
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(&  the  Judges  of  the  County  Courts,  and  those  of  a  nioi'e  exten- 
ave  or  Canadian  jurisdiction.     At  the  time  of  the  Union,  there 
were  in  existence.  Courts  and  Judges  of  Courts  answering  the 
description  given   in  these   sections,   having    both   civil  and 
criminal  jurisdiction.     It  being  reciuired  that  they  should  be 
appointed  from  the  bar,  shewing  that  they  must  have  received 
a  professional  education,  evidences  the  mind  of  the  Legislatui*e, 
as  referring  only  to  Judges  of  a  higher  class.    Then  the  charg- 
ing the  revenues  of  Canada  with  their  salaries  and  pensions,  of 
itself,  shews  that  the  sections  all  refer  to  a  higher  class.    When 
the  British  North  America  Act,  18U7  came  into  operation,  there 
were,  in  Nova  Scotia  and  New  Brunswick,  Courts  for  the  trial 
of  small  caases  in  the  different  localities,  similar  to  those  author- 
ized by  the  Act  of  39  Vic,  c.  5,  presided  over  by  Justices  of  the 
Peace,  the  class  of  persons  who  are  now  appointed,  and  the  only 
difference  is,  that  instead  of  every  Justice  of  the  Peace  having 
power  to  trj%  it  is  now  restricted  to  such  of  the  Justices  as  the 
Lieutenant  Governor  shall  specially  appoint  therefor,  and  they 
bave  jurisdiction  now  to  a  larger  amount.     In  Nova  Scotia  the 
Act  that  gave  one  Justice  power  to  try  causes  not  exceeding 
820  authorized  any  two  Justices  to  try  to  the  amount  of  $80. 
All  these  Acts  are  very  similar  in  their  provisions  as  to  the 
oiode  of  jurisdiction,  and  persons  appointed  to  preside  in  the 
Court  they  established.     The  Justices  of  the  Peace  wdio  are  the 
Judges  of  these  Courts,  styled  ( -ommissioners,  may  be  farmers, 
Wierchants,  mechanics,  or  any  other  class,  and  it  does  seem  to  me 
to  be  very  preposterous  to  suppose  that  they  come  within  the  cate- 
gory of  Judges  specified  in  the  different  sections  of  the  British 
^orth  America  Act  to  which  I  have  referred. 

Wetmore,  J.  The  question  in  this  cause  is  as  to  the  power 
rf  the  Lieutenant  Governor  to  appoint  a  Commissioner  under  an 
Act  to  establish  Parish  Couits,  3!)  Vic,  c.  5,  it  being  contended 
^  appointment  is  with  the  Governor  Geneml  under  the  British 
^orth  America  Act,  1807. 

%  section  1  of  the  Local  Act,  a  Court  is  thereby  established 
^  ctct  parish  in  the  province  (except  in  parishes  where  there 
^"^apeddent  police,  or  stipendiary  magistrate,  having  civil  juris- 
**^  therein)  for  the  trial  of  civil  causes  as  provided  by  the 

^.te  be  held  before  a  Commlf^sioner,  hemtj  a  Justice  of  the 
41 
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Peace,  the  Oommissioner  to  be  appointed  l>y  the  Lieutenant 
Governor  in  Council,  and  such  (Jourt  to  ])e  called  "  The  Parish  of 
Civil  Court." 

The  jurisdiction  of  the  Coniniissioner  is  given :  Actions  of 
debt,  including  any  claim  for  a  sum  certain  due  upon  a  specialty, 
when  the  sum  demanded  does  not  exceed  forty  dollars. 

Actions  of  tort  to  real  or  pei-sonal  property  when  the  ilainages 
claimed  do  not  exceed  sixteen  dollars.  The  Connnssioner  lias  no 
jurisdiction  overci  vil  actions  where  the  Queen  is  a  party,or  where 
the  title  to  land  shall  come  in  question,  or  the  action  is  for  the 
recovery  of  a  debt  exceedin^j  forty  dollars,  unless  the  same  be 
reduced  by  payment  or  abandonment  to  that  sum,  or  when  the 
action  is  for  debt  against  the  personal  representatives,  trustees 
of  absconding  debtors,  assignees  of  l)ankrupts,  or  banking  or 
insurance  companies.  Defendant,  where  set  off  is  allowed  has 
the  same  right  of  crediting  payment,  and  of  abandonment  in 
setting  off  advei*se  claims. 

All  proceedings  in  the  Parish  Courts  shall  be,  in  all  respects, 
(except  as  specially  provided  by  the  Act)  under  the  provisions 
of  the  law  relating  to  proceedin<^^  in  Justices'  C^ivil  Courts. 

The  oath  the  Connnissic;nei*s,  before  acting,  is  required  to  take 
is, — I,  A.  B.,  do  swear  that  1  will  faithfully,  impartially,  and 
honestly,  according  to  the  best  of  my  skill  ami  knowledge 
execute  all  the  powers  and  duties  of  a  (Commissioner  for  the 
Parish  of Civil  Court. 

The  jurisdiction  is  merely  an  increase  of  that  given  to  Justices 
of  the  Peace  under  the  Act  of  tlui  Courts  of  Justices.  Rev. 
Stat.  c.  137,  Title  xxxvii.  That  Act  limiting  the  jui-isdiction 
in  debt  to  live  pounds,  and  in  tort  to  forty  shillings. 

The  Commissioner  s  Court  is,  I  think,  simply  a  Justice's  Court 
w-ith  increased  jurisdiction.  The  Commissioner  is  to  be  a  Justice 
of  the  Peace.  The  only  reason  for  the  title  Commissioner  that 
I  can  see,  is  to  distinguish  him  from  the  other  Justices,  because 
the  right  to  exercise  the  extcmded  jurisdiction  is  confined  to  him. 
I  do  not  think  if  the  jurisdiction  of  all  Justices  of  the  Peace 
was  increased  to  the  extent  provided  by  the  Act,  any  new 
appointment  for  the  Magistrates  to  act,  would  l)e  required,  or 
that  they  could  not,  under  their  previous  appointment,  proceed 
upon  the  extended  jurisdiction,  still  less,  that  the  Justices,  to 
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tuipoTTcr  them  to  act  under  the  extended  jurisdiction  would, 

Wore  acting,  requii  e  to  be  appointed  by  the  Governor  General. 

The  conferring  the  power  to  act  to  one  of  the  body  of  Justices, 

and  designating  him  as  a  (^-onimissioncr,  I  think  would  not  alter 

the  matter. 

By  section  02  of  British  North  America  Act,  under  head 
Exclusive  Powers  of  Provincial  Legislatures,  the  Legislature 
may  exclusively  make  laws  in  relation  to  matters  coming  with- 
in the  classes  of  sul>jects  thereinafter  enumerated, — among 
them  fsnb-scction  I  k)  '*  Thfj  administration  of  Justice  in  the 
Provinco,  including  the  constitution,  maintenance  and  organiza- 
tion of  Provincial  Courts,  l>oth  of  civil  and  of  criminal  jurisdic- 
tion, and  including  procedure  in  civil  matt^jrs  in  these  Courts." 
The  Legislature  have  enacti^d  the  law  which  gives  the  Governor 
m  Council  the  appointment  of  the  Commissioner,  and  if  this  is 
not  uJtm  viretf  the  matter  is  concluded. 

Subsection  16.    '  Generally  all  matters  of  a  merelv  local  or  a 

pnvate  nature  in  the  province."  The  legislating  for  the  appoint- 

n^nt  of  such  an  officer  as  Commissioner  under  the  Act,  seems 

^  fe  entirely  of  a  local  character,  but  as  to  the  14th  sub-section 

'tne  constituti<m  and  organization  of  Provincial  CourtsJ,  is  the 

legislating  for  the  appointment  of  a  person  to  administer  the 

I^risions  of  the  enactment  (the  Commissioner;  any  more  than 

*  part  of  the  constitution  of  the  Court,  or  the  organization  of 

^"^  Court  ?  Can  the  Court  be  said  to  ho  organized  or  constituted 

^thout  appointing  an  otlicer  to  carry  out  the  law  which   the 

^t  provides  to  be  ailminist^Tcd  ?   It  seems  to  me  not,  and  unless 

the  Legislature  is  deprived  of  the  power  of  legislating  on    this 

^^^  important  part  of  the  constitution  and  organizing  of  the 

-^Urt,  I  think  it  must  be  concluded  in  this  sub-section  14.     It 

^  ^i^cd  that  the  appointment  is  vested  in  the  Governor  Gen- 

^^1  by  .section  90,  by  v/hich  the  Governor  (ieneral  shall  appoint 

^e  Judges  of  the  Superior,  District  and  Countv  Courts  in  each 

"^^vincc,  except  those  of  tiic  Courts  of  Probate  in  Nova  Scotia 

^d  New  Bruns\inck. 

There  were  Magistrates'  Coiu'ts  in  Nova  Scotia  and  New 
^Hmswick, — to  these  (^'ourts  the  l)()th  section  could  not  extend. 
®y  sectioD  100  the  salaries,  allowances  and  pensions  of  the 
•^dges  of  the  Superior  Court'^  ^excopt  the  ('ourts  of  Probate  in 
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Nova  Scotia  and  New  Brunswick;  sliall  Ix'  tixud  and  provide<l 
by  the  Parliament;  and  if  these  Commissioners  as*e  to  l>e  con- 
sidered Judges  to  Ix)  api)ointtMl  1>y  tlie  Governor  General  under 
section  97,  they  must  Ix?  a])pointed  /Vo///  (hf  Imr,  By  that  sec- 
tion until  the  laws  relative  to  property  and  civil  rights  in 
Ontario,  Nova  Scotia  and  New  Brunswick,  and  the  procedure 
of  the  Courts  in  these  Provinces  are  made  uniform,  (a  state  of 
things  not  as  yet  existing)  the  Jiubjes  of  the  C-ouits  of  these 
Provinces  api)ointed  hy  the  Governor  (Jenen\l,  (this  includes  all 
the  Judges  the  Governor  Genei-al  has  power,  under  the  Act,  to 
appoint,) shall  be  selected  from  the  respt»ctive  Bnii^  of  these 
Provinces.  The  onerous  duty  upon  the  (.Governor  Cicneral  of 
appointing  ( ^ommissionei-s  for  eacli  parish  in  the  Province,  and 
the  necessity  of  paying  the  salaries,  allov/ances  and  it  nijiy  be 
pensions,  I  think  is  not  rcfpiired  to  carry  out  sucl^  an  Act  a?? 
this. 

When  the  British  North  America  Act  passe  1,  there  were 
Courts  to  fill  the  term  District  Courts  in  QucIdcc, — L'onsolidated 
Statute  of  Lower  Canada  of  1801,  page  f>o(5,  estal  lishes  District^ 
and  by  it  Judges  of  the  Supreme  Court  n re  assigncri  to  the  several 
districts.  There  were  Courts  existini^  to  till  all  the  Courts 
named  in  the  l)()th  section,  and,  therefore,  it  is  rnneccssary  to 
search  for  another  Court  to  meet  the  requirem/'*. '  •>  of  the  section. 
In  this  Province  w*c  have  the  same  ri<i:hts  and  3^  »'vers  we  had 
before  Confederation,  excepting  where  our  former  privileges  and 
powei-s  arc  interfered  wuth  by  the  British  North  America  Act, 
which  I  do  not  think  extends  to  deprive  our  Local  Legislature 
from  legislating  to  the  extent  of  the  present  Act 

Allen,  C.  J.  This  action  was  tried  in  "  The  Parisli  of  Saint 
Stephen  Civil  Court,"  before  the  Commissioner  appointed  under 
the  Act  of  Assembly,  39  Vice.  T),  intituled  "an  Act  to  establish 
Parish  Courts." 

The  first  section  enacts  as  follows :  '*  A  Court  is  hereby 
established  in  each  parish  in  this  province,  except  in  parishes 
where  there  is  a  resident  Police  or  Stipendiaiy  Magistrate  hav- 
ing civil  jurisdiction  therein,  for  the  trial  of  civil  causes  as 
herein  provided,  to  be  held  before  a  Commissioner,  being  a 
Justice  of  the  Peace,  which  Commissioner  for  each  parish  shall 
be  appointed  by  the  Lieutenant  Governor  in  Council,  and  such 
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The  2nd   section   declares  that  "every  such   Commissioner      Ganon*; 
shallhave  jurisdiction  in  the  county  in  which  he  resides,  and  ''• 

for  which  he  may  have  been  appointed  a  Justice  of  the  Peace 
f  over  the  following  civil  actions  :  1st.  Actions  of  debt,  where 
[  the  sum  demanded  does  not  exceed  $40.  2nd.  Actions  of  tort 
ta  real  or  p(*rsonal  2)roperty,  where  the  ilamages  claimed  do  not 
exceed  810,  et^. 

Objection  was  taken  on  the  trial  to  the  jurisdiction  of  the 
Comimssioner,  and  the  question  is,  whether  the  Provincial 
I^lature  had  any  authority  to  pass  an  Act  authorizing  the 
Lieutenant  Governor  in  Council  to  appoint  Commissioners  to 
hold  these  Courts,  and  whether  the  Lieutenant  Governor  had 
toy  power  to  appoint  them. 

Whatever  power  the  Lieutenant  Governor  or  the  Provincial 
^pslature  has  in  the  matter,  must  be  derived  from  "The  British 
^orth  America  Act,  1867,"  which  materially  altered  the  consti- 
^tion  of  this  Province,  and  limited  the  power  of  the  Lieutenant 
^vemor,  as  they  had  existed  before  Confederation,  when  he 
derived  his  authority  directly  from  the  Sovereign. 

The  58th  section  of  the  British  North  America  Act  declares, 
"^t "  for  each  Province  there  shall  be  an  officer,  styled  the 
*^Qtenant  Governor,  appointed  by  the  Governor  General  in 
^^«nci],  by  instrument  under  the  great  seal  of  Canada." 

Before  the  union  of  the  Provinces,  the  Lieutenant  Governor 
^^ercised  such  of  the  prerogatives  of  the  Crown  as  were  dele- 
Wed  to  him  by  his  commission,  and  the  Royal  instructions 
^Wch  accompanied  it ;  Hill  v.  Bigge  :*  but  now  the  Governor 
^neral  alone,  is  appointed  by  the  Queen's  commission,  and  acts 
^  the  representative  of  the  Sovereign  in  the  Dominion. 

The  Queen,  as  the  fountain  of  justice,  has  the  exclusive  power 
^f  establishing  Courts  and  appointing  Judges  in  the  Dominion, 
^ess  that  power  has  been  taken  away  by  the  Act  of  Parlia- 
^^i,  and  Her  Majesty  exercises  that  right  through  Her  repre- 
sentative, the  Governor  General, 

Iq  Chit  Prerog.  Cr.  p.  G,  it  is  said :  "  As  the  fountain  of  justice 
*od  adnainlstrator  of  the  laws,  all  judicial  power  is  supposed  to 
^ijgrived  from  the  Crown,  and  though  the  King,  himself, 

» 3  Moo.  P.  C.  476.  ~ 
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1S77         possesses  none,  yet  he  appoints  those  l»y  whom  it  i.^  exercised. 
(;an()n«;      and  constitiit<js  Courts  and  ofKces;"  and  aj!:ain,in  page  75,  "the 
''•  prerogative  of  creating  Courts  and  ofKces  has  been  immomori- 

ally  exercised  by  the  Kings  of  England,  and  is  foun<led  on  the 
capacities  of  Executive  Magisti-atii  and  tlistributor  of  justice, 
which  the  constitution  of  the  country  has  assigned  to  the 
Sovereign."  *  *  *  "  Th(»  Ju<lgos  can,  generally  speaking. 
derive  their  authoritv,  oidv,  fnun  the  Crown.''  Co.  Lit.  2G0. 
Bac.  ab.  "C(;//;/s*'  (B^\  The  right  to  name  Justices  of  the 
Peace  was  vested  in  the  Crown  by  Statute  1,  Ed.  3,  c.  Ki.  They 
are   {ippointf»d    by    the    King's  coinuiission,    uncler  the    Great 


;<».r ' " 


The  Cfovenior  Cfeueral's  coinuiission,  dated  22nd  May,  1872. 
contains  the  following  clause  :  "III.  And  we  do  further  author- 
ize and  empower  you  to  constitute  and  appoint  in  our  name,  ami 
on  our  behalf,  all  such  Judges,  ( ^mnnissionei's.  Justices  of  the 
Peac3  and  other  necessary  officers  and  ministers  of  our  said 
Dominion,  as  m?iy  bn  lawfully  constituted  or  appointed  by  us." 

It  was  contended  that  the  fjieuti.'nant  Governor  had  the 
power  to  appoint  in  this  case,  for  two  reasons.  1st.  Because, 
under  the  i)2tl  section  of  the  British  North  America  Act,  1807, 
th:^  exclusive  pow(»r  of  legislation,  r(»spccting  the  administration 
of  justice  land  the  constitution  of  Courts  in  the  province,  was 
vos'to  1  in  the  Provincial  Legislature ;  and,  2nd.  Because  the 
f)f)th  section  of  the  Act  having  defined  what  Judges  were  to  be 
appointed  by  the  Governor  (Jeneral,  by  necessary  implication, 
all  others  were  to  bo  appointed  by  the  Provincial  Government. 

As  to  the  first  ground,  under  the  head  of  "  EjC4:lnsivc  Poivers  of 
Provi'ixcinl  Lrfjhhitnrcsr  the  f)2nd  section  enacts  as  follows  :  "In 
each  Province  the  Legislature  may  exclusively  make  laws  in 
relation  to  matters  coming  within  the  classes  of  subjects  next 
hereinafter  cnuiu'^rated,  that  is  to  say :  (Then  follows  s^  number 
of  subjects,  and  paragraph  14  declares  as  follow.s,)  "  The  ad- 
ministration of  justice  in  the  ])rovince,  including  the  constitution, 
maintenance  and  organization  of  Provincial  (Courts,  both  of 
civil  and  of  criminal  jurisdiction,  and  including  procedure  in 
civil  matters  in  those  Courts.'' 

So  far  as  regards  the  right  of  the  Provincial  Legislature  to 
pass  an  Act  to  establish  Parish  CourU,  and  to  define   their 
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powers  and  regulate  their  procedure,  there  can  Ik?  no  doubt ;  but 

this  does  not  meet  the  question.     They  are  to  **  make  laws  " 

req)ecting  the  constitution,  &c.  of  Courts ;  but  to  construe  those 

words  u  giving  them  the  power  to  direct,  by  whom  the  Judges 

of  the  Courts,  so  constituted,  are  to  be  appointed,  seems  to  me 

to  be  extending  their  powers  beyond  what  was  intended  by  the 

Act,  and  to  be  a  direct  interference  w^ith  the  prerogative  of  the 

Crown.  It  was  contended,  and,  no  doubt,  with  much  force,  that 

I  Court  could  not  be  **  organized"  without  the  appointment  of 

I  Judge.      But  the  authority  to  legislate  respecting  the  organi- 

ation  of  a  Court,  does  not  necessarily  mean  that  the  Provincial 

Legislature  can  direct  by  whom  the  Judges  are  to  be  appointed, 

thus,  taking  away  one  of  the  un<loubted  prerogatives  of  the 

Crown. 

As  to  the  second  ground,  the  90 th  section  of  the  Act  enacts 
•8  follows :  "  The  Governor  General  shall  appoint  the  Judges 
<rf  the  Superior.  District  and  County  Courts  in  each  province, 
*xc^  those  of  the  Coui-ts  of  Probate  in  Nova  Scotia  and  New 
Brunavrick." 

It  was  contended,  that  according  to   the   maxim  f.cjfresaio 
^nius  est    cxclusio  altcrius,   the  Provincial  Government  had 
^  power  to  appoint  the  Judges  of  any  Courts,  not  expressly 
^^•Daed  in  this  section,  to  be  appointed  by  the  Governor  General. 
*^  was  also  contended  that  the   words  "  District  and  County 
Courts"  must  be  construed  to  apply  to  certain  Courts  called 
I^istrict  Courts  existing  in  Lower  Canada  at  the  time  the  Act 
^MpassecL  and  to  the  County  Courts  at  that  time  establishetl 
^  Upper  Canada,  and  that  they  did  not  apply  to  the  (\)urts 
^^blished  under  the  Act  39  Vic,  c.  5,  though  they  were  terri- 
torially District  or  County  Court«^.     While  I  am  not  prepared 
^dispute  this  construction  of  the  Act,  I  do  not  see  that  it  gets 
^^  of  the  objection  that  the  Lieutenant  Governor  has  not  the 
^t  to  appoint  the  Commissioner  to  the  Parish  Couits.  Where 
^  the  Lieutenant  Governor  get  the  authority  to  appoint  ? 
^^^tainly  not  from  his  commission,  even  if  the  Governor  Gen- 
^  could  delegate  the  authority  to  him.     Tlien  does  he  get  it 
fronithe  Act  of  Parliament  ?     He  does  not,  unless  it  is  by  im- 
P^*<*tion  arising  out  of  the  fact  that  the  ninety -sixth  section 
enumerates  the  Judges  that  the  Govemor  General  shall  appoint. 
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^^"'  But  it  is  a  clear  rulo  of  law,  that  tlie  prerogative  of  the  Crown 
(;ANON-r;  shall  not  Ui  taken  away  by  implication,  it  must  h:}  done  by  ex- 
press woixls.  Dwarr.  Stat.  523.  It  was  held  in  the  Mngdalen 
Colhfff  CaMP,^  that  whei-e  the  King  has  any  prerogative,  estate 
or  interest,  he  shall  not  Ik?  banvd  r)f  them  by  thegenerel  words 
of  an  Act  of  Parliament,  and  in  Re.r  v.  The  Archbishop  of 
A  rruarjh,-  it  was  admitted  that  the  King  should  not  be  divested 
of  any  of  his  pn?iogatives,  but  V>y  plain  and  express  words  for 
that  purpose. 

In  Maxwell  on  Statutes  112,  it  is  sai«l :  '*  It  has  l>een  said 
that  the  law  is  jir'nutt  facie  presumed  to  be  made  for  subjects 
only.  At  all  events,  the  Crown  is  not  reachi^d  except  by  ex- 
press words,  or  by  necessary  implication,  in  any  case  where  it 
would  be  ousted  of  an  existing  prerogative.  It  is  presumed 
that  tlie  Legislature  does  not  intend  to  deprive  the  Crown  of  any 
prerogative,  right,  or  property,  unless  it  expresses  its  intention 
to  do  so  in  explicit  terms,  or  makes  the  inference  irresistible, 
citing  1  Inst.  191  ;  Co.  Lit  43  />;  Bac.  Ab.  ''Prerogative  "  (E)  5. 
And  the  principle  is  very  fully  stated  by  Lord  Cairns  in  Thelmge 
v.  Landrf/.^ 

The  appointment  of  all  Judges  Ijeing  the  undoubted  preroga- 
tive right  of  the  Crown,  and  Her  Majesty  having  delegated  that 
right,  in  the  Dominion,  to  the  Governor  General,  I  can  see  no- 
thing in  the  provisions  of  the  British  North  America  Act,  which, 
by  necessary  implication,  has  taken  that  right  away  from  him, 
and  vested  it  in  the  Lieutenant  Governor  of  this  Province. 

I  cannot  assent  to  the  views  put  fonvard  by  one  of  my 
learned  brothei*s,  that  the  Act  39  Vic,  c.  5,  was  a  mere  extension 
of  the  powers  which  Justices  of  the  Peace  already  had  to  trj" 
cases  of  small  amount  The  Act,  in  terms,  professes  to  establish 
a  new  Court  It  is  entitled  "  an  Act  to  establish  Parish  Courts  ;" 
it  commences  by  declaring  that  *'  a  Court  is  hereby  established 
in  each  parish  in  tliis  Province,"  and  a  particular  title  is  given 
to  tins  Court.  It  is  true  that  the  Judges  to  be  appointed  must 
l>e  Justices  of  the  Peace  :  but  Justices,  as  such,  have  no  jurisdic- 
tion under  the  Act,  without  an  expi-ess  appointment  for  the  par* 
ticular  Courts  so  established ;  therefoi*e  it  is  not  a  mere  extension 


^  1  Co.  147.  '  8  Mod.  8.  '  L.  R.  2  App.  Caa,  106. 
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ot  ti)e  jurisdiction  of  Justices  of  the  Peace,  but  the  creation  of 
»  ttew  tribunal. 

I  cannot  see  how  a  despatch  from  Lord   Kimberley   to  the 

Pernor  General,  respecting  the  appointment  of  Queen's  Coun- 

tti  or  otiier  officers,  can  in  any  way  affect  the  construction  of 

the  Act  of  Parliament,  or  the  autharity  of  the  Local  Govem- 

meoiUi  make  the  appointments  in  question.     Neither  do  I 

admit  that  the  Local  Legislature  had  authority  to  pass  the  Act, 

32  Tic,  c.  92,  relative  to  the  appointment  of  Justices  of  the 

Peace,  which  is,  unquestionably,  one  of  the  prerogatives  of  the 

Crown.    And  if  the  Local  Legislature  had  no  such  right,  the 

fact  that  the  Governor  General  did  not  disallow    the  Act,  or, 

that  he  expressly  allowed  it,  cannot,  in  my  opinion,  give  it 

vaGdity.     If  authority  is  wanted  to  support  this  position,  it 

"willbe  found  in  the  case  of  Reg  v.  ChandUr}     And  see  Reg,  v. 

^aaiJ    The  powers  of   the  Provincial  Legislature  are  now 

limited  and  defmed  by  the  Act  of  Parliament,  and  they  cannot 

90  beyond  the  powers  delegated  to  them. 

After  the  best  consideration  that  I  have  been  able  to  give 
tUscase,  I  am  unable  to  come  to  the  conclusion  that  the  Lieu-, 
tenant  Governor  had  authority  to  appoint  the  Commissioners 
'UHler  the  Act,  and  consequently  I  think  the  judgment  should 
^Kversed. 

Ky  brother  Duff  has  authorized  me  to  state  that  he  agrees 
with  this  judgment. 

Jxvdgnient  ajffimied  in  cuccm^dance  with  the 
opinion  of  the  majoi^ty  of  the  Court. 
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Ex  Parte  DANVILLK 

(re   TRAVIS  AN   INSOLVENT.) 

"''••ftfefil  Act  of  1875 — Section  125 — Whether  an  assigiiee  can  he  com- 
pdled  on  mmmary  application  to  account  and  reconvey  land 
deeded  to  Insolvent  as  security  on  amount  dus  being  paid, 

^I^JnffitioiM  of  teetioii  125  of  the  Insolvent  Act  of  1875,  only  apply  to  the 
^^oneoMnt  of  »  cUim  against  the  assignee  in  the  natare  of  a  debt,  for  which 
*^  qiditor  holds  some  of  the  secorities  mentioned  in  the  section  ;  therefors 
^^OMuly  Court  Jodge  has  no  power  to  determine  that  a  deed  to  the  Insolvent, 
J^oieb  is  absolnte  on  its  face,  was  intended  as  a  mortgage,  and  to  order  the  as« 


2^Hs  to  gsconrey  on  being  paid  the  amount  dne.  The  grantor's  only  remedy 
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1877  Appeal  from  the .docision  of  the  Judge  of  tho  (..uunty  Coui-t 

Ex  paHf  of  Sniiit  John,  deU'nuiuing  that  he  had  no  jurisdiction  under 
Dasvtlle.  section  125'  of  the  Insolvent  Act  of  1875,  to  direct  the  a,ssignee 
of  the  Insolvent's  estate  to  reconvey  to  the  applicant  a  lease- 
hold property  which  the  latter  claimed  had  been  conveyed  to 
the  Insolvent  by  way  of  mortgage  though  by  a  deed  absolute 
on  its  face — on  his  (the  applicant  s)  paying  what  was  due. 

Feb.  13.  Wm.  Pugsley,  for  the  appellant ;  and  Weldon,  Q. 
v.,  for  respondent. 

Cur.  adv.  cult. 

The  follo>ving  judgments  were  now  delivered: — 

Wkt.dox,  J.  It  appeared  that  Danville  had  a  lease  from 
Simonds  Estate,  which  he  assigned  to  the  Insolvent.  Danville 
contends  that  the  lease,  though  an  absolute  assignment,  was  only 
as  a  mortgage;  that  he  has  paid  Travis  off,and  he  claims  the  Judge 
should  make  an  order  upon  the  assignee  to  transfer  the  pro- 
perty back.  The  assignee  contests  the  right  of  the  Judge  to 
make  such  an  order,  as  an  enquiry  must  W".  instituted ;  first  to 
ascertain  whether  it  was  a  mortgage ;  secondly,  if  it  was,  it 
would  be  necessary  to  have  accounts  taken  and  see  what  was 
received  by  the  Insolvent,  which  cannot  be  done  by  the  assignee 
or  be  ordered  by  the  Court.     It  belongs  to  a  Court  of  Equity. 

I  am  of  opinion  the  assignee  took  the  legal  estate  of  the  In- 
solvent, and  the  enquiry  can  only  be  had  in  a  Court  of  Ekjuity. 
The  machinery  of  the  Insolvent  Act  and  the  County  Court  does 
not  extend  to  such  a  case,  and  the  decision  of  the  County  Court 
Judge  was  right. 

Fisher,  J.,  concurred. 

Wetmore,  J.  This  is  substantially  an  application  to  estab- 
lish a  deed  absolute  on  its  face  to  be  a  mortgage,  and  for  an 
account  of  what  is  due  under  it,  and  for  reconveyance.  It  is 
made  on  the  part  of  the  grantor  in  the  deed,  under  Dominion 
Act  section  125  c.  IG  of  38  Vic,  (Act  1875).     His  Honor  then 

^  l^cction  125  enacts  that,  *'  Every  assignee  shaU  be  subject  to  the  wuunmrj 
jurisdiction  of  the  Ck>art  or  Judge  in  the  same  manner  and  to  the  same  extent  as 
the  ordinary  officers  of  the  Ck>urt  are  subject  to  its  jnrisdiotion ;  and  the  per- 
formance of  his  duties  may  be  oompoUed,  and  aU  remedies  sought  or  demanded 


for  enforcing  any  claim  for  a  debt,  privilege,  mortgage,  hypoueo,  lien,  or  right 

ly  effects  or  property  in  the  bands,  poassanon  or 
custody  of  an  assignee,  may  be  obtained  by  an  order  of  the  Judfle  oa 


of  property  upon,  in  or  to  ani 

custody  of  an  assignee,  may  1  ^  ^ 

petition  in  vacation,  or  of  the  Court  on  a  rule  in  term,  and  not  Ey  any  aniti  mU 
tachment,  seizure  or  other  proceeding  of  any  kind  whatever/' 
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I  do  not  sec  that  the  nature  of  the  applicant  s  claim  comc8  at     JSsparu 
all  within  any  of  the  subjects  specified  in  the  section,  the  pro-    I>a!cvilli!. 
TirioDsof  which  apply  only  to  something  in  the  nature  of  a  debt 
wnght  to  be  established  against  the  estate  of  the  Insolvent,  for 
which  the  creditor  held  some  of  the  securities  mentioned  ;  thr 
present  is  nothing  of  the  kind.     I  do  not  find  any  provisions  in 
the  Act  applicable  to  such  a  pix)ceeding  as  that  sought  to  be  en- 
forced on  the  present  application,  and  therefore  agree  with  the 
decision  of  the  Court  below  that,  to  enforce  compliance  the 
party  must  i-esort  to  a  Court  of  Equity. 
The  appeal  should  be  dismissed  with  costs. 
Allen,  C.  J.,  and  Duff,  J.,  took  no  part. 

Appeal  dismi^tif'd  vnthoHi  cost». 


DOANE  V.  DOANE,  Administratrix,  etc. 

.»«•  Trial — Gnmnd  of  verdict  hehuj  a^aivM   the  weight  of  m^ifhucf — 
Where  Judge  who  tried  the  cause  in  satisfied. 

"^f  (per  FiHHEB  and  Wetmokl,  JJ,,)  that  where  the  evidence  was  contradic- 
^j  aad  the  Judgo  who  tried  the  cause  was  satisBod  witli  the  verdict,  a  new 
^  ihoald  not  be  granted;  but,  i)er  Alkek,  C.  J.,  and  Weldoi*.  J.,  that, 
^oridenco  on  which  the  jury  found  beingin  their  opinion  very  unsatisfactoi^, 
^euie  should  bo  submitted  to  the  consideration  of  another  jury.  Tn«> 
^Wt  bong  equally  divided  the  rule  dropped. 

Ills  was  an  action  of  assumpsit  in  which  the  plaintiff  sought 

*^  Jtjcover  the  amount  of  £67*^  from  the  administratrix  of  his 

^*^ceased  son  s  estate.     On  the  trial,  which  took  place  beforo 

'^etmore,  J., at  the  Kings  Circuit  in  July,  1870,  the  following 

'^^terial  facts  were  proved.     The  plaintiff  stated  that  in   184(5 

*^^*  built  a  vessel  called  the  Atlanta,  a  quarter  of  which  he  sold 

^  the  intestate  on  credit.     The  latter  sailed  in  the  ship  as 

'^^agter,  and  two  years  afterwards,  in  1848,  he  sold,  under  a 

power  of  attorney  from  the  plaintiff,  the  whole  of  the  vessel, 

^d  remitte<l  a  small  portion  of  the  proceeds  Uj  the   plaintiff' 

Subsequently,  from  time  to  time  the  father  received  small  sums 

on  teoount ;  but,  though  he  stated  he  frecjuently  asked  his  son 

'or  a  statement  he  never  received  it  until  1870,  when  the  in- 

*«atatc  wrote  him  fi-om  Liverpool,  and  enclosed,  attached  to  the 

^^^  by  an  unused  English  postage  stamp,  an  account  of  the 

P^Keeds  of  the  sale  of  the  vessel,  also  of  the  disbursements  and 
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amounts  paid  to  the  plaintiff.  The  letter  made  no  reference  to 
the  statement  annexed.  In  the  same  year,  the  intestate  came 
to  Saint  John,  where  the  plaintiff  met  him,  and  got  him  to  sign 
his  name  to  the  account.  In  1871  the  son  died,  and  his  widow, 
(the  defendant)  having  administered,  the  plaintiff,  in  May  1872, 
filed  with  her  a  sworn  account,  in  which  no  reference  was  made 
to  the  account  stated,  and  in  which  he  only  claimed  £373,  7/1, 
made  up  by  the  price  of  the  quai-ter  of  the  Atlanta  sold  in  1846, 
and  of  an  amount  stated  to  have  been  lent  the  intestate  to  pur- 
chase a  house  at  Hampton,  King's  Co.  On  cross-exaMinxtiou,  the 
plaintiff  explained  that  at  the  time  he  rendered  hi;  claim  to  the 
administratrix,  he  was  unable  to  find  the  letter  and  account, 
which  had  got  mislaid  a  year  or  more  previously  ;  that  he  had 
forgotten  what  it  contained  as  to  the  proceeds  of  the  remaining 
three-quarters  of  the  vessel,  and  that,  being  unable  to  make  a 
statement  of  this,  he  put  in  the  claim  as  he  did,  being,  as  he 
.swore,  willing  to  accept  the  smaller  amount,  if  it  were  settled 
amicably.  He  subsequently  found  the  letter  and  account 
Several  witnesses  were  called  for  the  defenc  *,  who  swore  that 
they  were  familiar  with  the  handwriting  of  tiio  intestate,  and 
that  they  believed  the  account  to  be  a  forgery.  In  corroboration 
of  the  plaintiff's  testimony  a  retired  ship-master  was  called, 
who  had  frequently  met  the  intestate  on  foreign  voyages,  and 
Iiad  often  seen  him  write.  He  swore  that  in  his  opinion,  the 
account  was  in  the  intestate's  handwriting.  He  also  identified 
a  book  which  plaintiff  stated  his  son  had  given  him,  containing 
the  ship's  accounts,  and  which  also  shewed  the  sale  of  the 
vessel,  and  the  amount  due  plaintiff.  The  jury  found  for  the 
plaintiff  for  the  amount  of  the  account  stated,  £673. 

A  rule  nisi  for  a  new  trial  was  afterwards  obtained,  against 
which  on, 

Feb.  22.  Barker,  Q.  (7.,  and  Wm,  Pugsley  shewed  cause ;  and 
Weldon,  Q.  C,  was  heard  in  support  of  the  rule. 

Cwr.  adv.  vidt 

The  Judges  differing,  the  following  opinions  were  now 
delivered : — 

^ELDON,  J.  In  this  case  I  am  of  opinion  the  cause  ought  to 
go  down  for  a  new  trial  The  plaintiff  relied  upon  a  sale  of  the 
ship  Atlanta  of  which  it  appears  by  the  records  from  the  Ciu* 
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too  House,  Saint  John,  he  was  owner  of  three-fourths  or  48-64        1877 
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dures,  and  the  deceased,  his  son  of  lG-64,  which  was  subject  to  Doane 
;  I  mortgage  to  David  Cannon  iind  Thomas  Cannon,  under  the 
firm  of  David  Cannon  &  Son  of  Liverpool.  England,  with  power 
of  sale  dated  10th  March,  1847.  The  amount  is  not  stated.  In 
February,  1848,  tlje  deceased  writes  to  the  plaintiff,  Cannon  Sz 
Son  were  pressing  for  their  money.  The  plaintiff  states  he  gave 
tie  deceased  a  power  of  attorney  to  sell.  By  the  Registry  Acts 
tliere  conld  not  be  two  powers  of  sale  existing  at  the  same  time. 
The  mortgage  to  Cannon  &  Son  with  the  power  to  sell,  must 
first  have  been  out  of  the  way  before  a  power  to  the  deceased 
could  be  given  by  the  plaintiff  to  sell  his  three-fourths. 
The  deceased  in  this  letter  speaks  of  trying  to  effect  a  sale  and 
of  the  offer  which  he  had  to  get  Cannon  &  Son  settled. 

In  1871,  the  son,  Isaac  W.  Doane,  jr.,  dies,  his  estate  was  ad- 

^ninistered  upon   by  the    defendant,  and    in   May  1872,  the 

pUntiff  renders  an   account  against  the  estate  under  oath^ 

cUiming  £373  7/1.    At  the  trial  the  plaintiff  produced  a  letter 

«om  the  deceased,  dated  April  17th  1870,  in  which  no  reference 

^  made  to  the  ship  Atlanta  in  any  way,  or  to  any  account.   To 

^^  letter  there  is  affixed  an  account  commencing  l>y  the  date 

*4  March,  1848  of  amount  of  proceeds  of  bark  Atlanta,  giving 

^Uor  and  creditor,  and  shewing  a  balance  due  plaintiff  of  £G73. 

^is  account  is  affixed  to  the  letter  by  an  English  penny  stamp. 

^tin  1871  the  deceased,  the  plaintiff  states,  was  in  Saint  John, 

^d  he  signed  his  name  to  the  account  which  came  in  the  letter. 

^eletter  and  account  appear  to  be  in  different  handwriting 

^nd  different  paper.     The  plaintiff  gives  his  explanation  of  the 

'^'fferent  discrepancies  in  the  accounts.   The  jury  give  a  verdict 

^"^I'the  amount  shewn  in  the  1871  account. 

There  is  no  doubt  something  very   unsatisfactory   in   the 

^'^dence  in  this  case.  The  transaction  which  gave  rise  to  this  case, 

^^  one  which  ought  to  have  been  closed  up  in  1848.     The 

^Jference  between  the  accounts  and  the  explanations  which  the 

tdaintiff  gave  why  the  account  was  rendered  to  the  adminstra- 

^rix,  the  defendant  in  this  action,  of  the  estate  of  I.  W.  Doane, 

I'm  which  shewed  the  indebtedness  h^^  claimed  of  his  son  £373 

i      • /I  in  1872,  when  he  had  in  his  possession  an  alleged  account 

k     Signed  by  his  son,  shewing  an  indebtedness  of  £673  is,  to  my 


342 


CASES  IN  THE  SUPREME  COURT. 


1877 


DOAlfZ 

V, 
DOANE. 


mind,  not  fully  explained.  There  are  also  credits  given  to  so 
in  the  account  rendered  in  the  Probate  Court  of  £315  6/  wbic 
are  not  credited  in  the  Liverpool  account. 

If  the  account  rendered  to  the  Probate  Court  in  which  credil 
are  given  to  the  estate  of  I.  W.  Doane,  jr.,  and  entirely  omitfas 
by  the  deceased  in  making  up  the  account  jrhich  the  plaiati 
alleged  he  received  from  his  son ;  these  omissions  ought  to  hftv 
been  deducted  from  the  balance  as  stated  in  theacoonntaimezia 
to  the  letter,  and  which  the  plaintiff  says  his  son  signed 
1871. 

I  am  therefore  of  opinion  this  case  requires  further  invesr 
gation. 

Fisher,  J.  The  question  in  this  case  was  one  purely  for  t^ 
consideration  of  the  jury,  who  have  passed  upon  it,  and  t= 
Judge  is  satisfied  with  the  verdict  I  therefore  think  the  riB 
shoud  be  discharged. 

Wetmore,  J.  To  grant  a  new  trial  in  this  cause  would  be  -! 
trample  on  the  well  understood  practice  of  this  Court  I,  i^ 
tried  the  cause,  am  entirely  satisfied  with  the  finding  of  *"" 
jury,  and  it  is  laid  down  in  the  authorities  that,  where  the  c^ 
dence  is  contradictory,  and  the  Judge  is  satisfied  with  — 
verdict,  the  matter  shall  bs  concluded,  and  rightly  so.  E 
Honor  then  referred  to  the  evidence  in  detail,  and  stated  t"^ 
in  his  opinion  the  rule  should  be  discharged. 

Allen,  C.  J.  I  think  there  should  be  a  new  trial  in  this 
and  in  coming  to  this  conclusion  I  do  not  consider  that  I 
any  way  infringing  upon  the  powers  of  the  jury.  The 
in  ordering  a  new  trial,  does  not  undertake  to  decide  the 
but  merely  determines  that  it  shall  be  submitted  to  the 
eration  of  another  jury.  If  this  is  an  interference  with  "i 
right  of  trial  by  jury,  that  right  is  very  frequently  interfa^ 
with.  My  reasons  for  thinking  that  the  case  ought  to  be  furtA 
investigated,  are :  1st  The  time  that  has  elapsed  since  ^ 
sale  of  the  vessel  took  place,  out  of  which  the  plaintiff's  dmi^ 
arises — about  twenty-two  years — without  any  account  htSsBf 
rendered  by  the  deceased,  or  any  claim  for  an  account,  or  be 
payment  by  the  plaintiff.  2d.  The  fact  that  the  plaintiff  m 
1872,  two  years  after  the  receipt  of  the  account  from  his  am; 
(as  he  says,)  admitting  a  balance  of  £673,  to  be  due,  on  aceonat 
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of  the  proceeds  of  the  sale  of  the  Atlanta,  should  have  render- 
ed i  sworn  aceotint  in  the  Probate  Court  against  his  son's  estate^ 
io  which  he  only  claimed  a  balance  of  £373  to  be  due  him,  for 
ooefoorth  of  the  Atlanta.     This  is  entirely  irreconcilable  with 
til  pRflent  claim,  and  his  explanation  of  the  matter  is  by  no 
nwiQs  satisfactory.    3d.  The  extraordinary  circumstance  that 
tk  deeeased  should  have  sent  this  account  to  the  plaintiff,  ac- 
knowledging  an    indebtedness    of    £G73    and    never    make 
the  sHgfatest  reference  to  it  in  the  letter  in  which  it  is  said  to  have 
been  enclosed,  while  the  letter  does  refer  to  photographs  and 
other  trifling  matters.  One  can  hardly  suppose  that  there  would 
be  no  reference  to  a  matter  of  so  much  importance  as  this  ac- 
ooont^  if  it  really  was  enclosed  in  the  letter.     There  are  other 
cneomstances  which  tend  to  throw  doubt  upon  the  plaintiff's 
tetimony,  and  which  have  been  referred  to  my  brother  Weldon. 
The  case  rests  upon  the  unsupported  testimony  of  the  plaintiff 
in  many  important  particulars,  and  it  was  said  by  Vice-Chan. 
James  on  two  occasions,  that  where  a  claim  was  made  against 
tk  estate  of  a  deceased  pei-son,  the  Court  would  never  act  upon 
tie  uncorroboTated  evidence  of  the  claimant.    See  Rogers  v. 
-PottrfJ,*  MorUy  v.  Finney^  and  I  understand  that  in  Nova 
Seo&k  and  in  some  of  the  United  States,  a  party  to  a  suit  Is  not 
*  eompetent  witness  in  an  action  against  the  estate  of  a  deceased 
penon,  because  the  parties  do  not  stand  on  equal  ground. 

For  these  reasons  I  think  the  rule  should  be  made  absolute 
for  a  new  trial,  but  as  the  Court  is  equally  divided  in  opinion, 
^  rule  will  drop  and  the  verdict  stand.' 

Rule  discharged. 


34S 


1877 


DOANE 

V. 
DOANB. 


THE  BANK  OF  NOVA  SCOTIA  r.  MORROW,  et  al. 

^^toiiMy — Compromim  of  iuit — Implied  authority  to  make — Payment 
iftmalUr  turn  than  is  due  in  settlernent —  Whether  discharge 
of  balance — Affidavit — Intitling  q/! 

'^■■itiii  hdd  two  notes  animit  defendants,  endorsed  by  E.  &  6.  Snits  were 
}*Dm^  on  the  notes,  md  the  plaintiffs'  attorney  agreed  with  defendants  that 
^  they  paid  »  portion  of  the  amount  due,  plaintiffs  wonld  release  them  from 

Jks  Jmnem.    Tho  amount  agreed  npon  was  paid.    This  amount  was  the  por. 

<18W.  B.28s!  «  18  W.  B.  49a 

'Mr.  JvsciM  Dnff  having  been  coansel  in  the  cause,  took  no  part  in  the 
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tion  of  the  note<i  which  th«^  defendants  really  owed  (as  between  themselves 
and  E.  &  (.r.  from  whom  the  plaintiffs  had  rfceired  them).  At  the  time  of  the 
compromise  E.  &  G.  were  in  insolvent  circumatances.  Plaintifis  had  gireB 
their  attorney  no  authority  to  make  the  compromise,  nor  was  any  releese 
exccnteil.  Afterwards  the  plaintiffs,  in  breach  of  the  a^emcnt  signed 
judgment,  and  a  rule  iiUi  was  thereupon  obtained  to  set  it  aside. 

Hf'ldf  i>er  Weldos,  Wctiiore  and  Duft,  JJ.,  that  the  plaintiffs  were  not  bound 
by  tne  ograement,  and  that  the  rule  should  bo  discharged  ;  but,  per  Allkk, 
C.  J.,  that,  if  the  attorney  doubted  defendants'  ability  to  pay,  and  tbon^t 
it  best  to  accept  the  smaller  amount  at  once,  rather  than  incur  the  risk  of 
waiting,  his  act  would  l«e  a  reasonable  one,  and  binding  on  his  clients  :  also 
that,  the  money  having  been  ]>aid  under  an  agreement  of  settlement^  the 
proceedings  should  l>e  stayed.  And,  per  Fisher,  J.,  that  considering  tbe 
tacts  disclosed,  there  was  a  possibility  of  benefit  to  plaintiffs,  which  formed 
a  sufficient  consideration  for  the  agreement. 

An  affidavit  intitled  thu5«,  'Tiff.''  when  made  in  the  province  is  bad,  and  cannot 
be  read. 

An  affidavit  purporting  to  be  sworn  in  the  County  of  Halifax  before  a  Jndffe  of 
the  Supreme  Court  of  Nova  Scotia  is  suflioicnt,  without  its  stating  that  fiUi- 
fax  is  m  Nova  Scotia.  So,  also,  where  the  jurat  was  * 'sworn  to  at  the  City  of 
Bloomington,  this,  etc.,  })eforc  me  A.  B.,  a  Notary  Public  for  the  State  of 
Illinois,'*  it  was  held  sutiicieut. 

It  is  sufficient  V)  give  the  addition  of  a  dci>onent  thus  :  'ST.  F.,  of  &c.  formerly  a 
member  of  the  firm  of  F.  &  8.  of  etc.,  attorneys  for  the  above  named 
plaintiffs.  *' 

This  was  an  application  Ui  sot  aside  the  judgment  signed  in 
this  cause,  or  to  stay  proceedings  thereon. 

The  ground  relied  on'  was  that  the  plaintiffs'  attorneys  had 
accepted  a  part  in  satisfaction  of  the  plaintiffs'  claim,  and  that 
the  signing  of  judgment  was  against  good  faith.  The  facts 
stated  in  the  affidavit — l)oth  those  used  on  obtaining  the  rule 
and  in  shewing  cause — are  so  fully  referred  to  in  the  opinions 
of  the  Judges,  that  it  is  unnecessary  to  state  them  here. 

Feb.  14.  Wehion,  Q,  (7.,  shewed  cause,  and  proposed  to  read 
affidavits  of  Jcimes  G.  Forbes,  John  M.  Robinson  and  Mr.  Fysche, 
whereupon  it  was  objected  by  Barker,  Q.  C,  for  the  defendants, 
that  the  affidavit  of  Forbes  was  bad,  for  two  reasons,  1.  That 
no  sufficient  addition  of  the  deponent  was  given,  2,  that  the 
jurat  was  insufficient. 

Deponent's  description  was  as  follow^s :  "  James  G.  Forbes  of 
the  City  of  Bloomington  in  the  State  of  Illinois,  formerly  a 
member  of  the  firm  of  Forbes  &  Sinnott  of  the  City  of  Saint 
John,  attorneys  for  the  above  named  plaintiffs."  The  jurat 
was*' sworn  to  at  the  City  of  Bloomington  this  loth  day  of 
April,  A.  D.,  187G,  before  me,  A.  B.,  a  Notary  Public  for  the 
State  of  Illinois.''  The  objection  to  Robinson's  affidavit  {wfaidi 
was  made  -within  the  Province)  was  that  it  was  intitled, 
"Plffs."  and  to  that    of   Fyschc's,  that  it    purported    to    be 
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8Wom  in  the  County  of  Halifax  before  a  Judge  of  the  Supreme        ^877 
Gout  of  Nova  Scotia,  it  being  contended  that  the  Court  could  The  Bank  or 
ooi  take  judicial  notice  that  Halifax  was  in  Nova  Scotia.    The  NotaScotu 
Goartatonce  said  that  the  latter  affidavit  was  sufficient,  but     _.  '* 
that  that  of  Robinson  was  defective  :  Raymond  v.  Caldwell  i 
while  as  to  that  of  Forbes,  they  would  consider  the  objections 
It  the  same  time  as  the  merits. 

Ibr.  Wddon  then  submitted  that  an  attorney  had  no  implied 
lathority  to  receive  less  than  the  amount  due  his  client,  and 
here  express  authority  was  denied. 

Barker,  Q.  C,  contra.  This  is  an  application  to  the  equitable 
jvriadiction  of  the  Court,  and  if  there  has  been  a  breach  of  good 
bith,  the  Court  will  interfere,  even  though  there  is  no  binding 
igreement  Under  a  telegram  from  Fraser  &  Winslow,  which 
e^nssly  speaks  of  the  arrangement  of  settlement,  the  plaintiflb' 
Attorneys  drew  on  them  for  $800.  Flaintiffi}  received  this  money, 
ud  they  cannot  now  say  that  their  attorneys  acted  beyond 

their  authority. 

Cur.  adv.  vult 

lie  following  opinions  were  now  delivei-ed  :— 

Weimore,  J.    By  the  affidavit  of  Greorge  Morrow,  one  of  the 

Pendants,  it  appears  they  were  engaged  in  lumbering  and  had 

^t  largely  with  Estabrooks  &  Gleeson,  and  were  frequently 

^  the  habit  of  giving  them  their  promissory  notes  without 

^lUmng  the  state  of  accounts  between  them ;  that  in  1874  they 

gave  E.  k  Q.  three  promissory  notes,  one  for  $600,  one  for 

•1325  at  one  month,  and  one  for  $1250  at  two  months,  being 

^  the  time  indebted  to  E.  &.  Q.  in  a  little  less  than  $1925  the 

^oant  of  tiie  two  first  notes ;  the  defendants  paid  the  $600 

^Me,  Uie  other  two  notes  were  discounted  at  plaintiffs'  bank, 

*iid  not  having  been  paid  at  maturity,  a  separate  suit  was  com- 

iiienoed  on  each.    In  the  suit  on  the  $1250  note,  defence  was 

put  in,  and  the  cause  standing  for  trial  a  confession  was  given, 

^ith  the  understanding  that  every  exertion  was  to  be  made  by 

^•intifis  to  get  the  amount  from  E.  &  G.  before  the  defendants 

dioidd  be  proceeded  against.   There  was  then  due  on  the  $1325 

iK)4e  about  $800,  the  defendants  having  reduced  the  claim  by 

Fqukents.    The  affidavit  alleges  that  about  the  first  of  June, 

^»^- —    

*  0  star.  Dig.  617. 
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1877  1&75,  afc  Saint  John,  Forbes,  of  the  firm  of  Forbes  &  Shinott, 
TuByuTK  Off  the  plaintiflii'  attcnney  in  each  suit,  proposed  to  Morrow  that  if 
VowABcortA  1j^  would  pay  $800,  the  balanee  due  on  the  $1325  note  during 
Momow  *^  week  ending  the  12th  of  June  then  following,  the  defend- 
ants would  be  released  from  the  other  note  (the  $1250  note)  and 
costs.  That  he.  Morrow,  agreed  to  make  such  payment  as  pro- 
posed by  Forbes,  and  did  pay  the  $800  within  the  proposed 
time  upon  the  terms,  as  he  says,  agreed  upon  with  Forbes, 
namely,  that  the  defendants  were  to  be  released  from  all  liability 
on  the  $1250  note.  There  are  other  affidavits  which  tend  to 
corroborate  Morrow's  account.  On  the  22nd  December  1875, 
judgment  was  signed  in  the  suit  on  the  $1250  note,  and  this 
application  is  to  set  such  judgment  aside,  by  reason  of  the  alleged 
agreement  with  Forbes  and  performance  of  the  same  by  the 
defendants.  In  the  view  I  take  of  the  efiect  of  the  alleged 
agreement  it  is  not  necessary  to  refer  to  the  other  affidavits  read 
on  behalf  of  the  defendants,  or  to  express  any  opinion  upon  the 
matter  of  credibility.  Mr.  Forbes'  affidavit  positively  denies 
all  the  material  allegations  in  Morrow's  affida\ '  t  as  to  the  alleged 
agreement,  and  he  states  he  had  no  authority  to  make  such  an 
agreement  as  Morrow  says  he  did  make.  An  affidavit  of  the 
manager  of  the  bank  also  expressly  denies  the  authority  of 
Forbes  to  make  any  such  arrangement,  and  no  knowledge  of 
the  arrangement  is  brought  home  to  the  bank. 

There  are  some  statements  in  the  affidavits  used  for  the  de- 
fendants to  the  effect  that  Estabrooks  &  Oleeson  were  likely  to 
become  insolvents,  and,  but  for  the  arrangement  with  Forbes, 
the  defendants  would  have  been  able  to  have  made  some  satis- 
factoiy  settlement  with  them,  which  they  did  not  attempt,  in' 
consequence  of  the  agreement  with  Forbes ;  and  on  the  plain- 
tiffs' behalf  it  is  stated  that  E.  &  O.  were,  at  the  time,  in  in- 
solvent circumstances,  and  quite  unable  to  pay.  These  'state- 
ments are  not  sufficient,  in  my  opinion,  to  aflfect  the  decision  of 
the  Court  on  the  present  application. 

Without  expressing  any  opinion  upon  the  credit  to  which  the 
several  affidavits  may,  or  may  not  be  entitled,  I  think  the 
objection  to  Mr.  Forbes'  authority  to  make  the  arrangement  put 
forward  by  Morrow  must  prevail. 

A  plaintiff's  attorney  on  the  record  has  not  by  virtue  of 
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retainer  any  implied  aatbority  to  discharge  out  of  eustody  a       Ml 
defendant  in  execution  before  he  has  received  payment  of  the  TbiBavk  f»y 
8um  recovered  in  the  action.    He  must  have  the  special  autho-  Kov^SeofiA 
rity  of  the  plaintiff  for  that  purpose :  Savary  v.  Chapmofn,^ 

Where  the  respective  iMomeys  of  plaintiff  and  defendant 
signed  an  agrennent  to  withdraw  a  record  on  certain  terms,  and 
that  the  defendant's  costs  should  be  taxed  by  oertain  perMms 
as  between  attoraey  and  client,  held  the  defendant  was  not 
bound  by  such  an  agreement  on  the  part  of  his  attorney:  Iveion 
v.  Coringtan*  Bwrrdl  v.  Janes.* 

An  attorney  has  a  gimeral  authority  to  compromise  an  action 

on  behalf  of  his  client,  provided  he  acts  bona  fide  and  reasonaUy : 

Pridwide  v.  PoLey* 
If  Forbes  did  make  the  arrangement  Morrow  says  he  did,  it 

would  certainly  appear  to  have  been  a  most  unreasonable,  if 

not  insane  one,  particularly  as  there  was  nothing  tf>  shew  that 

th^  defendants,  the  makers  of  the  note,  were  not  well  able  to 

pay  the  full  amount,  and  it  is  quite  evident  Estabrooks  L 

Qleeson,  if  not  actually  insolvent,  were  very  nearly  so. 

In  B^mmfen  v.  Swinfen^  Sir  J.  BomiUy,  M.  B.,  says :  *"  The 

first  qu^ion  to  be  considered  is  one  of  principle,  namely, 

whether  an  attorney  or  solicitor  employed  to  conduct  a  suit  is 

at  liberty  to  compromise  the  subject  matter  of  the  suit  without 

the  authority  of  the  client    I  do  not  understand  how  such  a 

proposition  can  be  supported,    lie  doctrine  of  principal  and 

agent  is  this,  that  an  agent  has  full  authority  to  do  everything 

that  is  within  the  implied  scope  of  his  authority.    Where  an 

attorney  is  employed  to  ccmduct  a  suit  for  a  client,  I  ajqu^hend 

it  is  perfectly  clear  that  a  power  to  compromise  does  not,  in 

terms,  come  within  the  scope  of  his  authority.  I  shall  presently 

eoosider  the  question  of  special  authority  which  does  not  affect 

&e  questian  of  principle  for  an  attorney  to  comprcmiise  the 

Bulyect  matter  of  the  suit    If  an  attorney  is  employed  to  re* 

cover  an  estate,  has  he  authority  to  sell  it  to  a  stranger  ?    Yet, 

in  point  of  fact,  a  c(»apromise  is  niching  mm^  than  a  sale  of 

tbe  subject  matter  of  the  action  b}*  the  plaiiU;i^  to  the  defend- 

amt  on  certainterms." 

^   Sp.P..aS66;4Jiir.4U  ;UAd.ajBl.S2S.    *2D.  aB.  S07;1B.  aC.  iSO. 
^    3  B.  a  Aid.  47.      MS  C.  B.  K.  8.  SOS ;  11  Jar.  N.  S.  6S3 ;  34  L.  J.  C.  P.  1S9. 
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W7  But  apart  from  the  question  of  Forbes*  authority,  could  the 

Thk*Bank  or  arrangement,  if  made,  be  binding  on  the  plaintiffs?  They  held  the 
NoyaSootxa  two  claims  upon  which  judgment  could  be  immediately  signed. 
^'  The  agreement  was  to  take  a  smaller  sum,  $800,  in  satisfaction 
of  a  larger  one,  namely,  about  S2242.44  the  aggregate  of  the 
balance  due  on  the  $1325  note,  and  the  amount  of  debt  and 
costs  on  the  SI  250  note,  SI 442.44  less  the  cost  of  signing  judg- 
ment on  the  confession.  If  the  plaintifis  themselves  had  made 
such  an  agreement  they  would  not  be  bound  by  it  A  mere 
agreement  to  take  a  smaller  sum  and  receiving  it,  is  no  satisfac- 
tion in  law  of  a  greater :  FUch  v.  SuUon^  Heathcote  v.  Crook- 
shank*  Down  V.  Hatcher f 

Supposing  the  arrangement  that  Morrow  alleges  was  certainly 
made  with  Forbes,  (and  I  do  not  wish  to  be  understood  as 
having  so  concluded),  I  think  Forbes  had  no  authority  to  make 
it  so  as  to  be  binding  upon  the  plaintiffs,  indeed,  the  unreason- 
ableness of  such  an  agreement  would  alone  be  an  answer,  and 
if  he  had  any  authority  I  think  an  agreement  to  take  the 
smaller  sum  as  a  discharge  for  the  larger  did  not  impose  the 
slightest  obligation  on  the  plaintiffs,  and  therefore  that  this  rule 
should  be  discharged* 

Morrow,  in  his  affidavit,  says  he  informed  Mr.  Winslow  of 
Fraser  &  Winslow,  his  attorneys,  who  defended  the  suit  on  the 
SI  250  note  for  him,  of  the  agreement  made  with  Forbes,  and 
the  $800  were  actually  paid  through  Fraser  &  Winslow,  such 
payment  would  therefore  be  with  full  knowledge  of  the 
terms  on  which  the  payment  was  made,  so  communicated  by 
Morrow  to  Mr.  Winslow.  Mr.  Forbes,  in  his  affidavit,  alleges 
that  as  late  as  22nd  December  following,  he  called  on  Mr.  Wins- 
low, to  tax  costs  preparatory  to  signing  judgment  in  the  suit  on 
the  SI  250  note,  and  Mr.  Winslow  then  expressed  his  surprise 
that  the  defendants  had  not  paid  the  claim,  that  he  taxed  the 
costs  without  raising  one  word  of  objection,  or  even  referring 
to  any  arrangement  or  agreement  to  release  the  defendants  frotn 
the  said  note.  Forbes'  statement  in  this  particular  remailli  en^ 
tirely  uncontradicted,  nor  has  application  been  made  to  adduee 
any  affidavit  to  meet  it.  Under  such  circumstances,  I  think  the 
plaintiflb  are  entitled  to  have  their  costs  of  shewing  cause  againtt 
the  rule. 

15  East  230.  «2T,  R.24.  ^  10  Ad.  ft  ^  121.'" 
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Preliminary  objections  were  made  to  reading  Mr.   Forbes'        i^YY 
affidavit  which  purported  to  have  been  sworn  before  a  Notary  Thb  Bank  or 
Public,  at  the  City  of  Bloomington.      The  first,  no  proper  ad-  NovaScotia 
dition  of  Forbes ;  the  second,  the  jurat  should  state  the  place  ^* 

Ivl  o  V  Atfwr 

of  swearing  was  out  of  the  Province,  and  also  that  the  City  of 
Bloomington  is  in  the  State  of  Illinois.     The  description  in  the 
affidavit  is  "James  G.  Forbes  of  the  City  of  Bloomington,  in  the 
State  of  Illinois,  formerly  a  member  of  the  firm  of  Forbes  & 
Sinnott,  of  the  City  of  Saint  John,  attorneys  for  the  above 
named  plaintiffs."    Arch.  Pr.  8  Ed.  page  1452,  an  affidavit  com- 
mencing R  J.  late  of  the  City  of  W.,  but  now  of  etc.,  without 
Sriiy  further  addition  has  been  held  sufficient,  citing  An^l  v. 
Tfder;^  so  late  clerk   to        has   been    held  sufficient,  citing 
Svmpdon  V.  Drummond  ;*  these  authorities  seem  to  satisfy  the 
first  objection.    The  jurat  is  as  follows :    Sworn  to  at  the  City 
of  Bloomington  ihis  15th  day  of  April,  A.  D.,  187G,  before  me, 
A,.  B.,  a  notary  public  for  the  State  of  Illinois.    The  jurat  is  in 
the  ordinary  form,  and  I  think  we  must  assume  the  State  of 
Illinois  to  be  out  of  this  Province,  and  in  the  absence  of  any- 
thing to  the  contrary,  presume  the  notary  was  acting  within 
hia  jurisdiction.    I  say  nothing  about  the  certificate  of  the 
iiotary,  as  objection  was  not  made  on  this  ground. 

Duff,  J.  I  concur  with  the  judgment  delivered  by  my 
brother  Wetmore.  On  the  argument  I  was  of  opinion  that  the 
igreement  set  forth  in  the  defendants'  affidavits  was  one  which 
it  was  not  competent  for  the  attorney  to  make.  There  are  only 
tiffee  ways  in  which  defendants  could  be  relieved  of  payment 
^  these  debts,  one  by  payment  in  full,  another  by  release  under 
^  and  the  third  by  accord  and  satisfaction  with  consideration. 
Here  there  is  no  release,  no  payment  and  no  consideration  for 
accord  and  satisfaction.  On  this  short  ground  I  agree  that 
the  rule  should  be  discharged. 

Wn.DOH,  J.     I  concur  in  the  judgment  of  my  brother  Wet- 
'^^oie.    Payment  of  a  smaller  sum  is  no  discharge  of  a  larger. 

PiSHBR,  J.    This  was  an  application  on  the  part  of  the  de- 
feDdsnts  to  set  aside  the  judgment  in  this  cause. 

(Wge  D.  Morrow  states  that  he  and  his  co-partner,  David 
'^^I'low,  the  other  defendant,  have  been  doing  business  with 

^  ft  IL  a  W.  16S.  »  2  Dowl.  473. 
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1^7        Elstabrooks  &  Gleeson,  and  gave  tbeir  notes,  from  time  to 
Tbb  Bamk  or  without  any  regard  to  the  state  of  the  accounts,  that  the] 
NovaScotia  given  them  a  note  of  8600,  one  of  81325,  and  one  of  9. 
^'  The  8600  note  had  been  taken  up,  and  the  other  two  we 

the  Bank  of  Nova  Scotia ;  that  the  two  last  mentioned 
were  sued  by  Measrs.  Forbes  k  Sinnott,  for  the  plaintiflEi. 
the  81325  note,  with  interest  and  costs  amounting  to  i 
81400,of  which  the  defendants  only  really  owed  8800,  the  hi 
being  due  by  E.  k>  S.,  and  that  the  81250  note  was  an  aoooi 
dation  note  for  the  benefit  of  E.  L  S.  That  the  defendants 
fessed  judgment  on  the  last  mentioned  npte,  with  an  u: 
standing  that  they  should  not  be  called  upon  to  pay  imtil  i 
exertion  was  made  to  get  the  amount  from  E.  &  S.  That  li 
Forbes  k>  Sinnott  well  knew  the  nature  of  the  transacii(Hi 
the  extent  of  the  real  indebtedness  of  the  defendants  upo 
said  note.  That  in  the  month  of  May,  1875,  Forbes  agr 
the  amount  of  8800,  which  was  the  amount  of  the  actual  in 
edness  of  the  defendants  on  both  notes,  and  the  balance  o 
81325  less  the  costs,  was  paid  the  following  week  he  would  n 
them  from  all  liability  upon  the  81250  note.  That  he  dii 
the  8800  according  to  the  agreement.  This  statement  is  | 
vely  contradicted  by  Mr.  Forbes,  but  it  is  corroborated  by  J 
S.  Vemer.  David  Morrow  says  he  met  Forbes  af terwaids 
told  him  of  the  agreement,  and  on  payment  of  one .  note 
w^re  to  be  released  from  the  other,  and  he  told  him  the  tit 
had  given. 

The  8800  was  paid  by  Forbes  &  Sinnott's  draft,  in  6ty< 
plaintiffs  on  Fraser  &  Winslow  in  consequence  of  a  tele 
sent  by  F.  &  W.  in  these  terms  :  ''  June  12, 1875,  to  Fodt 
Sinnott,  Saint  John.  Morrows  paid  us  8800  on  airangemc 
settlement  of  the  Estabrooks  &  Qleeson  notes ;  draw  on  i 
sight  for  8700,  and  at  ten  days  for  8100,  if  that  will  do; ii 
dmwforalL"    (Signed)  F.  &  W. 

Now,notwithstanding  the  contradiction  of  Mr.  Forbes, thi 
gram,  in  its  terms  entirely  corroborates  G.  D.  MorroVa  aei 
of  the  transaction.  It  is  stated  to  be  an  arrangement  olai 
ment  of  the  K  &  S.  notea  Mr.  Fprbes,  instead  of  replyiBg 
it  was  not  a  settlement,  but  only  a  partial  payment^  ac  -tl 
was  not  in  respect  of  the  E.  &  S.  notes,  but  was  only  the  ba 
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of  one  less  the  costs,  immediately  drew  for  the  money  and        ^^77 
accepted  it.     Now,  if  it  was  not  a  settlement,  he  should  liavc  Thk  Bahk  or 
replied  to  that  effect  at  once,  but  his  action  is  an  admission  of  Nova  Scotia 
the  terms  of  the  telegram,  and  the  reference  to  notes  shews  clearly  ^' 

it  waa  not  in  respect  of  one,  as  is  now  contended. 

It  appears  to  me  that  this  was  a  reducing  to  writing  of  the 
arrangement,  and,  at  any  rate,  that  the  writing  is  an  affinnancc 
of  the  account  of  the  arrangement  given  by  G.  D.  Morrow. 
Assuming  that  to  be  so,  this  question  necessarily  arises  ;  first, 
had  Forbes,  as  the  attorney  of  the  plaintiffs,  authority  to  make 
such  an  arrangement,  and  was  there  a  sufficient  consideration 
for  the  promue.  ?  I  think  that  the  authority  is  very  much  a 
questicm  of  degree,  and  must  depend  upon  the  circumstances  in 
everv  individual  case. 

In  Frayy.  Vovles^  Lord  Campbell  says,  "An  attorney  retain- 
ed to  conduct  a  suit,  is  entitled,  in  the  exercise  of  his  discretion, 
to  enter  into  a  compromise  if  he  docs  so  reasonably  skilfully 
and  h<ma  fide,  provided  alwaj's  his  client  has  given  him  no 
express  directions  to  the  contrary.  Apart  from  any  express 
authority  upon  the  point,  it  appears  to  me  an  incident  to  the 
condition  of  the  attorney.  Notes  are  generally  put  into  their 
hands  for  collection,  and  they  are  necessarily  clothed  with  a 
certain  discretion." 

The  next  question  is — was  there  any,  or  a  sufKcieiit  consider- 
ation for  the  agreement  ?  The  agreement  was  executed,  and 
looking  at  the  whole  transaction,  as  disclosed  by  the  affidavits, 
E.  &  S.  appear  to  have  been  in  insolvent  circumstances,  and  did 
finally  go  into  insolvency.  The  defendants  were  in  a  very 
doubtful  position,  as  Forbes,  in  the  concluding  part  of  his  affi- 
davit, speaks  of  their  cramped  condition.  Thus,  rather  than 
nsk  losing  all,  Forbes  might  naturally  and  reasonably  agree  that 
if  the  defendants  would  pay  the  portion  of  the  notes  they 
actually  owed,  they  should  be  released  from  their  collateral 
lialftlity,  and  agree  to  look  to  the  real  debtors  for  the  balance 
of  the  note. 

In  Fitch  V.  Sutton,^  Lord  Ellenbcjrough  says :  "  There  must  be 
some  consideration  for  the  relinquishment  of  the  residue,  some- 
thmg  eollateral  tj  shew  a  possibility  of  benefit  to  the  party 

M  £.  ft  E.  847.  "  6  Eaat  230. 
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^^77  relinquishing  his  further  claim,  otherwise   the  agreement 

The  Bank  of  nudum  pactum.'' 

Nova  Scotia      It  appears  to  me  that  there  was  clearly  a  benefit  to  be  derive 
^'  to  the  plaintiffs  by  the  proposed  arrangement,  and  taking  in 

account  the  position  of  the  parties,  and  the  nature  of  their  x 
spective  liabilities,  the  facts  disclose  sufficient  consideration. 

I  am  therefore  of  opinion  the  rule  should  be  made  absolute 

Allen,  C.  J.    As  a  majority  of  the  Court  are  of  opinion  th 
the  rule  should  be  discharged,  my  doubts  as  to  the  oorrectnc 
of  the  conclusion  at  which  they  have  arrived,  will  not  be 
any  practical  importance. 

I  was  under  the  impression  that  Mr.  Forbes'  affidavit  hi 
distinctly  denied  the  alleged  agreement  in  the  defendants'  af 
davit  to  accept  the  $800  in  full  satisfaction  of  the  pUintii 
claim,  and  it  probably  does  so  in  terms ;  but  there  are  circui 
stances  connected  with  the  transaction,  and  referred  to  by  n 
brother  Fisher,  which  strongly  tend  to  confirm  the  statemen 
as  to  the  agreement  in  the  defendants'  affidavit, — for  instant 
the  telegram  from  Messrs.  Fraser  &  Winslow  to  Forbes,  infon 
ing  him  of  Morrow  having  paid  in  the  $800  "  as  arrangeme 
of  settlement  of  the  E^tabrooks  &  Gleeson  notes ; "  and  ti 
aflidavit  of  Vemer. 

I  think  the  law,  as  laid  down  by  Sir  J.  Romilly  in  Swvnfi 
V.  SwinfeUy  as  to  the  authority  of  an  attorney  to  compranu 
a  suit  has  not  been  followed  to  the  full  extent  in  subseque 
cases.  Thus,  in  Fray  v.  Vowles^  Lord  Campbell  said,  that  i 
attorney  had  an  implied  authority  to  conduct  the  cause,  and 
enter  into  a  compromise,  provided  he  acted  reasonably  skilfal 
and  bona  fids ;  and  if  in  entering  into  a  compromise,  he  aefc 
contrary  to  the  directions  of  his  client,  the  compromise  would 
ti^ra'i;ire8asagainst  the  client,  though  binding  as  between  the  pi 
ties  to  the  suit.  So,  in  Chovme  v.  Parrott^  an  action  against ) 
attorney  for  negligently  conducting  the  defence  of  an  action 
ejectment,  in  consequence  of  which  the  client  was  turned  oat 
possession,  it  was  held  to  be  a  good  plea,  that  the  alleged  giie 
ances  were  sustained  by  reason  of  the  defendant  having  co 
sented  to  a  Judge's  order,  by  which  the  action  was  oompi 
mised,  that  he  was  not  directed  by  his  client  not  to  com] 


1  24  Be»v.  549 ;  8  Jur.  N.  S.  1109.      MKftE.  836.      *UaB.tr.a  74 
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and  that  in  doing  ho,  he  acted  bona  fide,  and  with   reasonable        ^877 
skill  and  care.     Erie,  C.  J.,  said :  "  On  the  authority  of  an  attor-  The  Bank  of 
ne;  to  compromise  an  action,  the  rule  of  law  I  think  to  be,  that  Nova  Scotia 
&genend  aathority  to  bring  or  defend  an  action,  gives  the  ** 

attoney  power  to  compromise.  The  fact,  that  the  attorney  in 
a  suit  can  make  an  arrangement  binding  his  client  to  tlie  oppo- 
site party,  establishes,  as  it  appears  to  me,  that  the  attorney  is 
keld  oot  as  an  agent,  having  authority  to  compromise."  The 
same  doctrine  was  laid  down  in  Pristwvck  v.  PoUy^  where  the 
application  was  to  stay  proceedings  in  a  suit,  which  the  plain- 
tiff's attorney  had  agreed  to  settle,  but  which  settlement  the 
plaintiff  refused  to  ratify.  Butler  v.  Knight^  is  a  veiy  strong 
^thority  in  favor  of  the  defendants  in  this  case.    There,  after 

*  judgment  recovered  for  £390,  the  plaintiff's  attorney,  contraiy 
to  the  directions  of  the  plaintiff,  accepted  £100  from  the  de- 
feiHlant  in  full  satisfaction  of  the  judgment,  and  in  an  action 
^gaiast  tiie  attorney  for  negligence  and  breach  of  d\\ty,  it  was 
contended  that  the  action  would  not  lie,  because  the  compro- 
inise  was  not  binding  on  the  plaintiff,  who  could  still  enforce 
the  judgment,  and  therefore  had  suffered  no  damage.     But 
Kelly,  C.  B.,  said :    "  If  the  plaintiff  now  attempted  to  enforce 
W  judgment  against  Ruffe,  (the  defendant  in  the  original  suit), 
or  I^ught  an  action  on  that  judgment,  Ruffe  might  safely  plead 
^  compromise  with  her  through  the  medium  of  her  attorney, 
orapply  to  the  Court  on  this  ground  to  stay  proceedings.''  And  in 
Brodj^v.  CvLi^ranf  where  an  application  was  made  to  stay  proceed- 
ings inasuit,  on  thegroundthatthe  plaintiff^s  attorney  had  accept- 
^tsum  of  money  from  the  defendant  in  full  satisfaction  of 
^  pkdntiff^s  claim ;  and  the  plaintiff's  affidavit  stated  that  she 
W  expressly  directed  her  attorney  not  to  settle  the  case; 
KoQahan,  C.  J.,  said :    "  In  the  case  of  Page  v.  The  Great  Nor- 
^^  Raihvay  Co.,  recently  argued  in  this  Court,  we  have  had 
^  eonsider  how  far  a  principal  is  bound  by  the  act  of  his  agent, 
^^^  in  violation  of  his  directions ;  and  we  came  to  the  con- 
^Non,  that  if  the  ordinary  power  of  an  agent  includes  the 
AQthority  to  act  in  a  particular  way,  and  that  the  agent  is  held 
OQt  1^  having  that  authority,  and  third  parties  enter  bona  fide 
$to  contract  with  him  on  the  faith  of  his  having  the  authority,    • 

*  1«C.  B.,  N.  8.,  806.        *  L.  R.  2  Exch.  100.  'Irish  R.,  2  C.  L.  314. 
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J87L ^^^  principal  will  be  bound,  though  the  agent  violated  his  orders 

The  Bank  of  in  making  such  contract.     Besides  this  decision  and  opinion  of 
Nova  Scotia  L^j-d  Campbell  ( in  Fray  v.  Voxdes)  to  which  I  have  referred, 
vj  the  cases  in  which  actions  have  been  brought  by  plaintiffs  or 

defendants  against  their  own  attorneys  for  compromising  with- 
out authority,  or  against  their  directions,  have  all  necessarily 
proceeded  on  the  assumption  that,  though  the  attorney  had  not 
the  authority,  the  client  was  bound.  It  being,  then,  well  estab- 
lished law,  that  the  attorney  by  his  employment  as  such,  has 
this  authority  to  compromise,  and  that  it  does  not  require  special 
authority  to  enable  him  to  do  so ;  but,  on  the  contrary,  special 
directions  ai*e  required  to  take  that  authority  away ;  we  do  not 
think  this  defendant  should  be  deprived  of  the  benefit  of  the 
compromise  which  he  has  bona  fide  entered  into.  But  the 
plaintiff  will  not  be  without  remedy,  as,  if  her  attorney  has 
entered  into  the  compromise  contrary  to  her  directions,  she  will 
be  entitled  Jto  recover  against  him  such  damages  as  she  has  sus- 
tained by  reason  of  his  having  entered  into  such  compromise." 
I  think  these  cases  all  shew  that  the  client  is  bound,  as 
between  him  and  his  opponent,  by  a  compi-omise  of  a  suit  made 
by  the  attorney,  provided  he  has  acted  bona  fide,  even  though 
it  was  done  contrary  to  his  client's  directions;  and  that  the  only 
remedy  the  client  has  in  such  a  case,  is  by  an  action  against  his 
attorney  for  breach  of  his  duty.  I  attach  no  importance  to  the 
affidavit  of  the  manager  of  Uie  bank,  that  he  never  authorized 
Mr.  Forbes  to  compromise  the  suit,  because  I  think  Forbes  had 
the  implied  authority  to  do  so.  Whether  he  acted  reasonably 
in  agreeing  to  accept  the  $800  in  full  satisfaction  of  the  plain- 
tiffs' claim,  must  depend  upon  the  suiTounding  circumstiEuices. 
Estabrooks  &  Qleeson,  the  indorsers,  were  admittedly  insolvents, 
and  if  Forbes  had  reason  to  doubt  the  ability  of  the  defendants 
to  pay,  it  might  be  a  reasonable  act  on  his  part,  and  for  the 
interest  of  his  client,  that  he  should  agree  to  accept  in  full,  a 
much  smaller  sum  than  the  amount  of  the  debt,  if  paid  at  once, 
Tather  than  take  the  chance  of  what  he  might  realize  on  an 
execution. 

As  to  the  objection,  that  the  agreement  to  pay  $800  ean 

»bc  no  satisfaction  of  a  claim  for  $1250,  I  admit  that  if  the 

agreement  had  been  executory,  the  objection  laif^i  have  been 


Morrow. 
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Sooil,  but  here,  the  contract  was  executed,  and  the  money  paid,        W7 
^Uch  I  think  makes  a  material  difference.  Morrow  parted  with  The  Bank  of 
his  money  at  a  time  when  perhaps  it  could  not  have  been  ob-  Nova  Scotia 
^«inecl*  from  him  compulsorily,  and  apparently  on  the  full  belief    ^    ^• 
^htit  in  doing  so,  he  was  settling  the  whole  claim.     The  tele- 

S^ni   from  Messrs.  Eraser  &  Winslow  to  Forbes  shews  the  con- 

<iition     under  which   they  supposed    the    money  was    paid. 

^^d  r    cannot  think  Forbes  could  have  understood  the  tel^ram 

ui  &ny  other  sense. 

I  tI:^erefore  think  the  rule  should  be  made  absolute  ;  but  as  a 

**Jajoi-ity  of  the  Court  are  of  a  different  opinion,  the  rule  will  be 
di8tli«,T^. 

Ride  discharged^ 


Ex  PARTE  BELL.  1877 


-^^dindlord  ami  teiiarU — Summary  ejectnierU — Oiixts  probandi.  May, 

^o  *  F^^^ooeeding  for  summary  ejectment  under  the  Act  30   Vic,  c.  10,  8.  25,  it 
*    ^eld  by  Allen,  C.  J.,  and  Duff,  J.,  that  the  service  of  the  summons 
^     i  by  the  Actissued  on  the  necessary  affidavit  of  the  landlord,  threw  on  the 
the  onu9  probandi^  and  required  him  to  disprove  the  |7rtma/ac(e  case 


nnl^^^,  Ii0  shewed  cause  why  he  should  not  deliver  up  possession.  If,  how- 
®^^^^»  the  landlord  goes  further  and  attempts  to  prove  a  prima  facie  case,  he 
''^^^'^  do  so  by  I^sal  xfiva  voce,  or  documentary  evidence,  and  cannot  put  in 
''^^  irasd  the  affidavit  of  the  landlord  on  which  the  summons  was  issued. 
^^  -^^eld,  per  Fishkr  and  Wetmore,  JJ.,  that,  after  proof  of  the  service  of 
tb^  summons  and  copy  of  the  affidavit,  the  landlord  is  bound  to  prove  his 
P'^^^^a/acie  case  as  in  an  ordinary  trial. 

^v^le  nisi  for  a  certiorari  to  remove  a  judgment  of  the  Judge 
of  tte  Westmorland  County  Couii,,  given  in  a  proceeding 
^ua^^r  section  25  of  the  Act,  30  Vic,  c.  10,  deciding  to  issue  a 
'WM"r;Bnt  for  delivery  of  possession  of  premises  to  the  landlady. 
Tl^^  principal  ground  on  which  the  rule  was  obtained  was,  that 
*^®  Judge,  on  the  hearing  of  the  matter,  erroneously  required 
™  tenant  to  disprove  that  he  wrongfully  held  possession  of  the 
P'^p^rty  as  stated  in  the  affidavit  on  which  the  summons  was 
P^^ted.  Other  grounds  of  objection  were  also  taken,  which 
^1  be  found  referred  to  in  the  opinions  of  the  Judges. 

^X>ril  11.     WddoUy  Q.  C,  shewed  cause.     The  affidavit  gives 
^^    jurisdiction  and  calls  upon  the  tenant  to  answer.      But 
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^^l even  if  this  were  not  so,  here  the  tenant  chose  to  go  on  and  in- 

Ex  parte      vestigate  the  matter.     His  protest  will  not  help  him,  his  posi- 
^""       tion  being  similar  to  that  of  a  defendant  who  moves  for  a  non- 
suit, and,  his  motion  being  refused,  goes  on  and  offers  evidence 
which  corroborates  plaintiff's  case. 

Z).  Z.  Ilanington,  contra.  To  "  hear  "  a  case  means  to  try  it 
by  the  principles  of  the  common  law  by  legal  evidence.  The 
landlord  is  bound  to  prove  his  case  by  viva  voce  testimony,  and 
the  Judge  was  in  eiTor,  both  in  deciding  that  (he  burthen  was 
on  the  tenant,  of  shewing  he  should  not  be  disjy>sessed,  and 
then  again  in  allowing  the  affidavit  to  be  read  in  jvidence,  as  a 
part  of  the  landlady's  case.  He  cited  7  Bac.  Abr.,  Statute  456, 
I.  4;  Ros.  Ev.  801,  894;  Woodfall  L.  ic  T.  900,  I)')3,  925,  927. 
Weldon,  Q.  C.,in  reply. 

Car.  adv.  vult 

Allen,  C.  J.,  now  delivered  his  judgment,  in  which  Duff,  J., 
concurrent — 

The  questions  in  this  case  are  :  1st.  Whether  the  Judge  of  the 
County  Court  was  right  in  requiring  Bell,  u'n  tenant,  on  the 
hearing  of  this  matter,  to  disprove  that  he  wrongfully  held  pos- 
session of  the  property,  as  stated  in  the  affidavit  of  Mrs. 
Weldon. 

2nd.  Admitting  that  the  Judge  was  right  in  this,  whether  he 
was  warranted  in  determining  on  the  evidence,  that  thei'e  was 
a  tenancy  in  Bell  for  one  year,  terminating  on  the  1st  June, 
1876. 

The  Act  under  which  the  proceedings  were  taken,  is  the  30th 
Vic,  c.  10,  8.  25,* 

The  form  of  summons  given  by  the  Act,  is  as  follows : — 

"  A.  B.,  of having  made  the  affidavit  required  by  law,  I 

^  Which  enacts,  that  '*  when  any  tenant  ihall,  after  the  expiration  of  hit  ten- 
ancT,  refuse  to  deliver  up  possession  to  the  landlord,  such  liuidlord  may  aipijffy 
to  the  Judge  of  any  County  Court,  whore  the  premises  are  situate,  and  havuig 
made  oath  that  such  tenant  has  held  and  occupied  the  premises  designated  in  the 
affidavit  for  a  certain  period  then  expired,  and  that  due  notice  to  quit,  whoa 
necessary,  has  been  given,  such  Judse  shall  issue  a  summons,  (B.)  giving,  at 
least,  six  davs  notice,  to  be  served  vnth  a  copy  of  the  affidavit  on  the  tenant^  or 
by  leavins  the  same  with  some  adult  person  of  the  household,  living  in  hit 
dwellin*  house,  to  show  cause  why  he  iiolda  over.  If  the  tenant  neglectt  to 
attend,  or  attending,  and  no  sufficient  cause  be  shewn,  and  on  hearing  the  par- 
ties^  the  Judge  may  issue  his  warrant  (C.)ta  the  Sheriff,  directing  him  to  deliver 
possession  of  the  premises  to  the  landlord,  to  bo  executed  by  him  according  to 
the  exigency  of  the  warrant." 
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therefore  require  you  to  appear  before  me  on  tht day  of i^n^ 


r* 


r> 


/■  -• 


should  not  deliver  up  to  the  said  A.  B.,  the  premises  described 

in  said  affidavit.    Dated  this day  of ,  A.  D.,  18    . 

E.  F. 
To  Mr.  C.  D..  J.  C.  C." 

I  think  the  intention  of  this  Act  was  to  put  the  onus  probandi 
the  tenant,  and  to  require  him  to  disprove  the  privui  facie 
^^=Q^  made  out  by  the  affidavit  of  the  landlord,  that  the  tenant  had 
*^^ld  over,  after  the  expiration  of  his  lease,  and  had  refused  to  dc- 
^i"verup  the  possesnion,  that  the  summons  was,  in  fact,  an  order 
''^  i^i  which  on  due  proof  of  service  on  the  tenant,  became  absolute, 
^^"•iless  he  shewed  cause,  (in  the  language  of  the  summons)  why 
*^^  should  not  deliver  up  the  possession.     The  first  Act  which 
*^^ve  the  summary  jurisdiction  was  the  8  Wm.,  4,  c.  5,  which 
^*^^^ted  that,  "  Whereas  the  present  mode  of   proceeding  by 
ion  of  ejectment,  in  order  to  dispossess  tenants  wilfully  hold- 
over premises  after  the  expiration  of  their  lease,  is  attended 
great  inconvenience,  delay  and  expense,  and  it  is  consideix>d 
<^)edient  to  give,  in  certain  cases,  a  more  summary,  and  less 
msive  remedy";  and  it  then  proceeded  to  enact  substantially, 
e  same  provisions  as  are  contained  in  the  Act  30  Vic,  c.  10. 
think  it  must  be  presumed  that  when  the  legislature  (consti- 
'^'^:ited,  as  it  was  at  that  time,  the  late  C.  Justice  Chipman  being 
I^»esident  of  the  L^islative  Council),  used  the  technical  term 
*  *  shew  cause,"  they  intended  what,  to  my  mind,  their  language 
ecessarily  means.    In  ordinary  ca^es,  a  defendant  is  summoned 
answer  the  plaintiff's  demand.     In  cases  under  this  Act,  the 
"fcenaiit  is  required  to  shew  cause,  if  he  has  any,  why  he  should 
not  deliver  up  the  possession  of  the  premises  to  his  landlord. 
H«  is  served  with  a  copy  of  the  affidavit  of  the  landlord,  on 
^whidi  the  summons  issued,  stating  the  facts  on  which  the  land- 
lord relies  to  recover  the  possession  of  his  property,  and  there- 
lore,  he  knows  what  his  landlord  claims,  and  the  gi-ounds  of  his 
daim,  and  exactly  what  he  is  required  to  shew  cause  against, 
*>rf  if  he  does  not  shew  sufficient  cause,  the  landlord  is  entitled 
^  be  put  in  possession.    If  the  intention  of  the  Act  is  not  to 
"■pose  upon  the  tenant  the  burthen  of  proving  that  he  does  not 
^''w^ally  hold  over,  I  am  unable  to  discover  what  it  means, 


-,  next,  at ,  to  shew  cause,  if  any  you  have,  why  you      i^partt 


Bell. 
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1877        or  why  the  Legislature  should  have  stated  that  the  tenant  was 
jSb  parte     to  "shew  cause,"  why  he  held  over,  if  they  meant  that  the  land- 
Bkll.        i^j^d  ^1^  f^  prove  that  the  tenant  did  hold  over. 

It  was  contended  that  the  words,  "  and  on  hearing  the  parties/  * 
shew  that  the  Act  did  not  intend  to  alter  the  ordinary  course 
of  proceedings  in  actions,  or  to  relieve  the  landlord  from  prov- 
ing in  the  first  iastance  on  the  return  of  the  summons,  by  vivcc^ 
voce  evidence,  such  facts  as  would  be  prima  facie  sufficient  to 
establish  his  right  to  be  put  into  possession  of  the  property.     I 
cannot  so  construe  the  Act.     I  cannot  think  that. these  word» 
have  the  effect  of  altering  the  express  terms  of  the  Act,  and  oE^ 
the  summons,  that  the  tenant  should  shew  cause  why  he  should^ 
not  deliver  up  possession. 

Why  should  the  landlord  be  required,  before  obtaining  the- 
summons,  to  make  so  particular  an  affidavit  of  the  circumstanoes^^ 
and  serve  a  copy  of  it  on  the  tenant,  if  the  landloixi  was  required. 
to  begin  at  the  hearing,  and  prove  such  a  case  as  he  has  already^ 
sworn  to  in  his  affidavit  ?    Such  a  course  of  proceeding  appears 
to  me  to  be  entirely  at  variance  with  what  the  Act  requires  th^ 
tenant  to  do.    Whether  it  is  reasonable  that  the  onus  should  be 
put  upon  the  tenant  of  disproving  that  he  wrongfully  holdsover,is 
not  the  question:  it  is  simply ,  whether  that  is  the  meaning  of  the 
Act.     Tlie  eflfect  of  these  words,  *•  and  on  Iiearing  t/ie  paHiea,*^ 
seems  to  me  to  be,  that  the  Judge  should  hear  all  such  evidenos 
a^  either  pai-ty  can  legally  offer  at  the  trial,  but  not,  that  ifc 
should  relieve  the  tenant  from  shewing  cause  in    the  firsk* 
instance,  "why  he  holds  over." 

In  this  case  the  landlord's  attorney  did  not  take  the 
which,  it  seems  to  me,  the  Act  contemplated,  but  opened 
proved  what  he  called  a  prima  facie  case,  by  putting  in 
reading  the  affidavit  of  the  landlord  on  which  the  summons 
issued.    I  think  the  affidavit  was  clearly  inadmissible  as  evi^ — 
dence.     If  the  landlord  does  not  rest  upon  the  right  which 
Act  gives  him,  but  undertakes  to  prove,  in  the  first 
his  right  to  the  possession  of  the  property,  he  must  do 
legal  viva  voce,  or  documentary  evidence. 

In  addition  to  this,  I  think  it  is  doubtful  whether 
for  a  year  in  Bell,  was  satisfactorily  proved.  But 
that  there  was  sufficient  evidence  of  that  &ct  on  which  tit< 
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Jadge  could  decide,  I  think  the  evidence  of  Emei-son  was  ini-        ^877 

properly  admitted,  no  sufficient  foundation  for  it  having  been      Exjxiru 
laid  in  the  cross-examination  of  Bi-eau,  and  the  evidence  being        ^*^^ 
on  a  material  point 

For  these  reasons  I  think  the  judgment  should  be  reversed. 
Fisher,  J.    Without  expressing  any  opinion  as  to  the  course 
of  proceeding  where  the  tenant,  on  being  duly  served  with  a 
summons,  makes  default,  if  he  appears,  I  think  the  parties  pro- 
ceed in  the  usual  manner.     The  landlord  must  make  out  his 
j9-2rima/aoi^  case,  and  the  tenant  his  reply,  as  in  an  ordinary 
"fcTiaL   This  is  what  I  understand  by  the  words,  "on  hearing  the 
parties,  and  their  evidence"  in  section  27  of  c.  12G  of  1  Rev. 


Wetmore,  J.    This  is  a  proceeding  under  section  25  of  30 
^V'ic,  a  10.  (Act  18C7,  page  34)   which  provides  where  any  ten- 
it,  after  the  expiration  of  his  tenancy,  refuses  to  deliver  up 
to  the  landlord,  the  landlord  may  apply  to  any  County 
Ocurt  Judge,  and  having  made  oath  that  such  tenant  has  held, 
ckxid  occupied,  the  premises  designated  in  the  affidavit,  for  a  cer- 
tain period,  then  expired,  and  that  due  notice  to  quit,  when 
xieces8ary,ha8been^ven,such  Judge  shall  issuea  summonsgiving, 
&t;  least,  six  days  notice  to  be  served  with  a  copy  of  the  affidavit 
to  shew  cause  why  he  holds  over.     The  requirement  of  the 
summons  is  to  shew  cause,if  any  you  have,  why  youshouldnot  de- 
liver up  to  the  said  A.  B.,  the  pi-emises  described  in  said  affidavit. 
If  the  tenant  neglects  to  attend,  or  attending,  and  no  sufficient 
cause  be  shewn,  and  on  hearing  the  parties,  the  Judge  may 
issue  his  warrant    The  form  of  warrant  is :     "  Whereas,  A.  B. 
claims  the  premises  situate,  (here  describe  the  premises)  now  in 
the  possession  of  0.  D.,  who  holds  over  and  refuses  to  deliver 
then  up.      The  matter  having  been  heard  before  me,  pursuant 
to  law,  I  do  adjudge,  &c"    It  was  contended  on  behalf  of  the 
landlord  that  the  proceeding  before  the  County  Court  Judge, 
t!bit  is  the  affidavit,  summons  and  service  of  summons,  with  a 
wpjr  of  the  affidavit,  made  out  a  prima  fame  case  for  the  land- 
^^  and  that  the  tenant,  in  the  present  case,  attending,  was 
^*wid  to  begin  and  to  shew  sufficient  cause  why  the  Judge 
^^^i  not  issue  his  warrant  to  deliver  possession  of  the  premises 
to  the  landlord,  and  failing  to  shew  such  cause  the  warrant 
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J877  should  go.  The  affidavit,  I  think,  only  gives  the  Judge 
Ee  parte  diction  to  hear  the  cause.  If  the  tenant  neglects  to  attei 
Bkll.  warrant  cannot  issue,  upon  his  default;  the  reading  of  il 
is,  if  the  tenant  neglects  to  attend,  or  attending,  and  no  su^ 
cause  be  shewn,  and  on  liearing  the  parties,  the  Judgn 
issue  his  warrant;  in  either  case,  that  is  attendance  or  de£ 
attendance,  the  decision  must  be  on  hearing  thepaHies, 
words  mean  something.  If  the  tenant  does  not  appear, 
the  Judge  determine  the  case  against  the  t&nant  on  the  af 
of  ser\'ice  of  summons,  and  of  copy  of  affidavit  upon 
the  summons  was  based?  if  so,  what  becomes  of  the  word 
on  hearing  the  partie3VIts^m&  to  me  the  landlord  wouli 
to  prove  the  proper  service  of  the  summons,  and  copy 
affidavit  which  gives  the  Court  jurisdiction,  and  then  he 
be  in  a  position  to  prove  his  case,  which  he  would  have 
quite  irrespective  of  the  affidavit  on  which  the  summons  i 
which  cannot  be  looked  at  as  evidence,  any  more  than  ifa 
liminary  proof  in  an  action  on  an  insurance  policy,  as  proof 
cause.  The  contract  of  insurance  requires  it  should  be 
and  the  section  of  the  Act  under  discussion  requires  th 
davit  to  be  made,  but,  neither  are  proof  on  tlie  trial  or  he 
if  the  party  appears,  there  is  to  be  a  hearing  of  the  partis 
criminal  proceedings,  (Justices'  siunmary  convictions,)  the 
charged  is  summoned  to  answer  the  complaint ;  it  woi 
something  novel  to  hear  that  by  the  complaint  a  prime 
case  was  made  out,  and  the  party  charged,  without  any  ev: 
against  him,  had  to  answer  the  complaint,  or  have  the  c 
fastened  upon  him,  in  most  unimportant  trivial  matters 
few  dollars  fine  depending.  Such  a  proposition  isstartlinj 
in  a  case  of  landlord  and  tenant,  where  a  man's  entire  pi 
ions  may  be  depending,  if  on  an  ex  parte  affidavit  that  c 
be  read  in  evidence,  his  rights  are  to  be  adjudicated  upa 
he  turned  out  of  possession,  the  proposition  is,  to  my  min< 
vorsive  of  every  principle  of  Britii?h  justice  and  law,  ac 
tirely  ignores  the  important  words  of  the  Act,  "  and  on  h< 
the  parties."  Where  the  parties  appear,  as  in  the  presen 
my  idea  of  the  law  is,  there  is  a  summary  jurisdiction  i 
the  particular  case,  constituted  by  the  affidavit,  the  sum 
and  due  service  of  the  necessary  papers  at  the  landlord 
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stance.  The  Ckmrt  is  estaUished,  and  summarily  the  landlord  W^ 
can  proceed  by  legal  evidence  to  support  his  position,  and  the  Aparu 
matter  is  to  be  adjudicated  upon  on  hearing  the  parties ;  this  ^"^^ 
means,  in  my  opinion,  a  fair  investigation  as  in  ordinary  pro- 
ceedings, tiie  claimant  commencing,  the  resisting  party  answer- 
mg  the  case  proved  against  him,  when  the  evidence  requires  he 
riiould  do  80 ;  or  is  everything  to  be  subverted,  and  the  defend- 
ant to  commence  defendii^  his  possession,  which  the  law  de- 
dans, in  the  absence  of  evidence  to  the  contrary,  to  be  sufficient 
evidence  (rf  seisin  in  fee?  The  ex  parte  affidavit  only  warrants 
the  issuing  of  the  summons,  it  cannot  be  any  evidence  in  the 
case  upon  any  sound  principle  of  law,  and  there  is  no  legislation 
to  warrant  it.  If  the  landlord  fails  in  proving  sufficient  to 
entitle  him  to  a  warrant  for  possession,  there  is  an  end  of  the 
matter ;  but,  if  he  makes  out  a  sufficient  case,  and  the  tenant 
fails  to  shew  a  sufficient  answer,  then,  and  not  until  then,  no 
sufficient  cause  is  Aeum,  (the  words  of  the  Act,)  and  the  war- 
rant goes  in  favor  of  the  landlord.  The  service  of  the  papers, 
as  required  by  die  Act,  does  not  make  any  of  them  evidence;  it 
merely  informs  the  tenant  of  the  nature  of  the  claim  the  land- 
lord intends  to  prove  against  him,  that  he  may  be  prepared  to 
answer  it  when  it  shall  be  proved  at  the  hearing,  as  a  declar- 
ation in  an  ordinary  case  informs  the  defendant  of  the  plaintiff's 
dflim.  It  would  be  somewhat  new,  in  a  contested  case,  to  hold 
the  dedsration  or  the  affidavit  on  which  bailable  process  was 
issued,  was  admissible  evidence  to  prove  the  plaintiff's  case.  I 
quite  agree  with  my  learned  brethren  that  the  judgment  of  the 
County  Coutt  Judge  should  be  reversed,  and  I  have  thought  it 
better  to  explain  my  view  of  the  course  of  proceedings  to  be 
followed  under  the  section  referred  ta 
Weldon,  J.,  took  no  part 

Rule  absohite  for  ceiiAornri. 
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In  pursuance  of  the  powers  given  by  the  Acts  of  Assemb 
38  Vic.,  c  4,  entitled  "  An  Act  to  amend  the  attachment  ai 
abolition  of  imprisonment  for  Debt  Act,"  and  38  Victoria,  ca 
5,  entitled  "  An  Act  to  provide  for  Garnishee  or  Ti'ustee  Procea 
the  following  Table  of  Fees  has  been  fixed  and  ordained  by  tl 
Supreme  Court  to  be  taken  in  proceedings  under  the  said  Act 

Order  to  bring  up  a  confined  debtor  for  disclosure, . .  90  50 

Holding  examination, 1  00 

Taking  minutes  of  the  same,  per  folio, 0  20 

Adjournment,  when  necessary, 0  50 

Order  for  discharge  or  to  remand, 0  50 

Attaching  order, 1  00 

Every  other  order, 0  50 

Order  for  the  examination  of  a  Primary  or  Judgment 

Debtor,  under  38  Vic,  c.  4,  s.  25, 1  00 

Holding  examination, 2  00 

Taking  the  minutes  when  required,  per  folio, 0  20 

Garnishee,  or  other  Summons, 0  50 

Hearing  on  Garnishee  Summons,  or  Order, •  •'.  2  00 

Taking  minutes,  per  folio, 0  20 

Examining  and  taxing  costs, 0  30 

To  the  Sheriff  or  GaoUr. 

Bringing  a  debtor  for  disclosure, 0  60 

For  executing  a  Writ  of  Attachment  for  disobedience 
of  Judge's  order,  or  to  a  subpa?na,  the  same  fees 
as  are  allowed  for  executing  Writs  out  of  the 
County  Court. 

By  the  Court. 

W.  CARMAN. 
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TRINITY  TERM,  XL  VICTORIA. 

THE  QUEEN  v.  WRIGHT.  1877 

[crown  case  reserved.]  •^''"*- 

'^^'w^jicc — Copies  0/ proceedings  qf/oreigii  court — Certificate — Affidamt 
— Whether  necessary  to  give  viva  voce  evidence  0/ original  Jiav- 
ing  been  made — Foreign  judgment —  Whetfier  conclusive — 
Fraud — Bigamy — Divorce  obtained  on  false  affida- 
vits— Crown  case  reserved — Where  defendant 
has  left  the  country. 


xo  it  is  loaght  to  put  in  evidence  copies  of  the  proceeding's  of  a  foreign 
art  under  the  Act  19  Vic.,  c  41,  s.  5,  one  certificate  is  snfficient,  and  each 
^^ocament  need  not  he  separately  certified. 

^       statement  in  the  certificate  that  there  are  no  other  papers  on  file  in  the 

ase  will  not  invalidate  the  certificate  if  good  in  other  respects. 

«re,  on  the  trial  of  an  indictment  for  higamy,  the  defendant  relied  on  a  de- 

ree  of  divorce  obtained  in  a  foreign  country,  a  certified  copy  of  an  affidavit 

pi&Tporting  to  have  been  made  by  the  defendant  in  the  cause  in  which  the 

oiworoe  was  granted,  is  evidence  against  him,  without  proof  by  viva  voce  evi- 

^ABos  that  he  had  sworn  to  the  original,  or  had  used  it  in  a  cause  in  which  ho 

"^^••s  party. 

^  ffocvgn  judgment,  whether  in  personam,  or  in  rem  may  be  impeached  in  our 

<^<Mirti  by  extrinsic  evidence  shewing  that  the  Court  which  pronounced  it  had 

^  jorisdiction,  or  that  it  was  obtained  by  fraud.    Therefore  a  decree  of 

^▼oroe  obtained  in  a  foreign  Court  on  a  false  affidavit  that  the  party  seeking 

^  ^^  at  the  time  of  the  suit,  and  had  been  for  a  year  preceding,  a  resident 

^.*Qch  foreign  country,  when  in  fact  he  was  during  that  time  a  resident  of 

•j^i^™  province,  ia  void. 

p  Court  has  no  discretion  to  refuse  to  hear  a  case  reserved  from  a  County 
r^'^'t^  becaase  defendant  has  left  the  country  and  is  not  under  recognizance 
*Ppmr  to  receive  sentence. 

.   Th©  defendant  was  convicted  at  the  St  John  County  Court 
-December  1876,  on  an  indictment  charging  him  with  bigamy. 
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1877 


V, 

Wright. 


His  defence  was  that  he  had  been  divorced  from  his  first  wife 
before  his  second  marriage  ;  and  to  prove  this,  he  gave  in  evi- 
dence a  certified  copy  of  a  judgment  or  decree  of  a  Court  in  the 
State  of  Wisconsin,  dated  the  27th  April,  1876,  purporting  to 
have  been  made  at  a  Circuit  Court  held  in  Waukesha  County 
in  that  state,  on  the  third  Monday  in  March,  1876,  in  a  suit 
wherein  Charles  H.  Wright  was  plaintiff,  and  Elizabeth  C. 
Wright  was  defendant ;  in  which,  after  stating  that  the  cause 
had  been  brought  on  to  be  heard  upon  the  bill  of  complaint 
thereon ;  that  the  summons  in  the  action  having  been  aeived  on 
the  defendant  and  no  appearance  having  been  entered  ;  and  it 
appearing  to  the  Court  that  all  the  material  allegations  in  the 
complaint  were  proved,  and  that  the  defendant  had  been  guilty 
of  the  wilful  desertion,  as  in  the  complaint  alleged ;  and  that 
the  issue  of  the  marriage  was  one  daughter,  Angle  L.  Wright, 
then  15  years  of  age  ;  and  that  the  plaintiff  was  a  proper  per- 
son to  have  the  care,  custody  and  education  of  her,  it  was  ad- 
judged and  decreed  that  the  marriage  contract  existing  between 
the  plaintiff  and  defendant  in  that  suit  should  be  dissolved ;  and 
that  Charles  H.  Wright  and  Elizabeth  C.  Wright  were  thereby 
forever  divorced  from  the  bonds  of  matrimony ;  and  it  was  fur- 
ther adjudged  and  ordered  that  the  custody  of  Angie  L.  Wright, 
the  infant  daughter  of  the  plaintiff  and  defendant,  should  be 
awarded  to  the  said  Charles  H.  Wiight.    . 

Charles  H.  Wright  was  the  name  of  the  defendant  in  this 
prosecution,  and  no  question  was  raised  as  to  his  identity  with 
ihe  plaintiff  in  the  divoi'ce  suit,  or  that  Eliisabeth  C.  Wright,  the 
defendant  in  that  suit,  was  the  person  to  whom  he  was  first 
married. 

In  answer  to  this  evidence,  and  for  the  purpose  of  shewing 
the  materials  on  which  the  decree  of  divorce  was  baaed,  and  also 
to  shew  that  it  was  obtained  by  fraud  and  false  affidavits,  and 
that  the  Court  of  Wisconsin  had  no  jurisdiction  over  the  mat- 
ter, the  Crown  offered  in  evidence  copies  of  certain  documents 
purporting  to  be  the  evidence  and  proofs  on  which  the  decree 
was  founded,  among  which  were  the  plaintiff's  bill  of  oomplamt, 
the  summons  issued  to  the  defendant,  and  proof  of  the  publica- 
tion thereof ;  the  plaintiff's  affidavit  of  his  marriage  with  the  de- 
fendant; and  their  co*habiting  together  till  May,  1873,  when  ahe 
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wilfsUy  deserted  him  at  Radne,  in  the  State  of  Wisconsin,  and 
iiad  naee  oontiinied  aoeh  desertion ;  that  he  was  ignorant  of  her 
then  plaee  of  reflidenoe ;  that  he  then  was,  and  had  been  for 
more  than  a  year  immediately  preceding,  a  i*esident  of  the  State 
of  WiaeoBSB;  aad  that  the  only  issue  of  the  marriage  was  a 
daogjiter  aamsd  Angie  L.,  who  had  always  resided  witii  him, 
and  was  being  educated  under  his  control.  There  was  also  a 
copy  of  a  eommissioQ  for  the  examination  of  witnesses,  and  the 
depositions  of  two  witnesses  taken  thereunder,  and  a  copy  of  the 
daeree  of  divoree  similar  to  the  copy  given  in  evidence  by  the 
defendant 

Those  p^wrs  were  attached  together,  and  had  at  the  end  the 
following  eertificate : 

"  State  of  Wisoonsin, 

Waukesha  County. 

"  I,  William  L.  Oreen,  Clerk  of  tiie  Cii*cuit  Coui*t  in  and  for 
the  County  and  State  aforesaid,  do  hereby  certify  that  I  have 
compared  the  foregoing  transcripts  of  the  docket  entries,  the 
summons  and  complaint,  order  for  publication,  affidavit  for  com- 
mission, commission  and  depositions,  affidavit  of  default,  print- 
ei^s  affidavit  of  publication,  and  judgment  of  divorce,  with  the 
originak  in  the  case,  wherein  Charles  H.  Wright  is  plaintiff,  and 
Eliaabeth  C.  Wright  is  defendant ;  that  they  are  true  transcripts 
of  the  same,  and  of  tiie  whole  tiiereof  as  the  same  remain  on  file 
in  my  office. 

"  In  testimony  whereof  I  have  hereunto  set  my 
hand  and  affixed  the  seal  of  said  Court  at 
Waukesha,  thb  30th  day  of  June,  1876. 

"WILLIAM  L.  GREEN, 

Clerk." 

The  sdmiauon  oi  these  papers  in  evidence  was  objected  to  by 
^be  defendant's  counsel  on  the  following  grounds : 

Ist  That  each  document  should  be  separately  certified  under 
^e  seal  of  the  Court 

2d.  That  the  certificate  did  not  comply  with  the  Act  of  As- 
^omUy ;  and  also  that  in  addition  to  the  requirements  of  the 
^ct»  it  certified  a  faet^  viz. :  that  no  other  papers  were  on  file, 
^^Uch  should  have  been  proved  by  independant  evidence. 
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Reoina 

V, 

Wrigut. 


3.  That  it  could  not  be  certified  that  a  party  made  an  affida- 
vit, and  so  treat  that  as  a  copy  of  a  genuine  affidavit  The  cer- 
tificate was  no  evidence  that  the  defendant  had  made  an  affida- 
vit 

4th.  That  if  the  original  papers  used  in  the  divorce  suit  wore 
produced  they  could  not  be  put  in  evidence  without  being 
proved. 

The  learned  Judge  was  of  opinion  that  the  Crown  could  im- 
peach the  decree  of  divorce  as  proposed,  and  therefore  received 
the  evidence — reserving  the  question  whether  it  was  properly 
admitted. 

Another  question  reserved  for  the  consideration  of  the  Court 
was,  whether  evidence  oSfered  to  show  fraud  of  the  present  de- 
fendant in  obtaining  the  decree,  namely,  that  he  was  a  resident 
of  St.  John  during  all  the  time  he  had  sworn  in  his  affidavit  to 
have  been  a  resident  of  Wisconsin,  and  so  to  establish  the  want 
of  jurisdiction  in  the  Court,  was  admissible. 

Feb.  15.  King,  A.  G.,  and  Weldan,  Q,  (7.,  now  objected  to  the 
case  being  heard  because  the  defendant,  who  had  entered  into 
recognizance  with  sureties,  to  appear  at  the  County  Court  on 
the  4th  Tuesday  in  January  to  receive  sentence,  had  not  ap- 
peared, but  had  left  the  jurisdiction  of  the  Court,  and  the  recog- 
nizance had  been  estreated.  They  submitted  that  befoi'e  the 
Court  will  hear  a  case  reserved,  they  must  be  satisfied  that  the 
defendant  is  in  Court,  or  is  recognized  to  appear.  Under  the 
old  rule  he  must  be  actually  present  on  motion  for  a  new  trial : 
Rex,  V.  Teal  ;*  Rex  v.  Ask^^iv  ;*  Rex  v.  Cochrane  (Lord)  f  Meg, 
v.  CaiuhvelV    See  also  Rex  v.  Hollingbe)^} 

A,  L.  Palmer,  Q.  C,  contra.  I  admit  the  common  law  prin- 
ciple laid  down  in  the  cases  cited ;  but  it  has  no  application  to  a 
case  reserved  from  a  County  Coui-t.  The  defendant  is  not  be- 
fore this  Court  and  cannot  be  brought  here.  Your  Honors  have 
no  discretion  under  the  Statute,  but  are  bound  to  hear  and  de- 
termine the  question  of  law  reserved. 

Per  Curiam,  We  are  of  opinion  that  we  have  no  discretion. 
The  case  is  sent  up  and  it  is  our  duty  to  deal  with  it 

A.  L,  Palmer,  Q,  C,  and  McLeod,  for  the  defendant,  then  oon- 
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tended  ihat  the  paper  purpoi-ting  to  be  a  copy  of  the  affidavit 
of  the  defendant  eould  not  be  properly  admitted  until  it  was 
first  proved  that  the  original  was  made  or  used  by  him.  If  the 
original  itself  had  been  produced  it  would  not  be  admissible 
without  such  proof ;  and  the  certificate  was  no  evidence  that  de- 
fendant had  made  the  affidavit.  They  also  urged  the  other  ob- 
jections taken  against  the  receipt  of  the  papers  in  the  Court  l)e- 
low,  and  likewise  took  the  point  which  was,  however,  not  much 
pressed,  that  the  Act  19  Vic,  c.  41,  s.  5,  did  not  apply  to  crimi- 
nal proceedings.  Respecting  the  question  of  the  right  of  the 
Crown  to  impeach  the  judgment  for  fraud,  they  contended  that 
the  decree  of  a  Court  of  competent  jurisdiction  cannot  be  at- 
tacked on  tiie  ground  that  the  evidence  given,  or  affidavits  used 
before  it,  were  false ;  but  that  there  must  be  fraud  or  collusion 
in  the  Court  itself.  Unless  there  is  fraud  in  the  Court,  any  fact 
adjudicated  upon  is  absolute  verity.  Where  there  is  jurisdic- 
tion over  the  person  and  the  cause,  no  fact  appearing  on  the 
face  of  tiie  judgment  can  be  enquired  into.  Tliey  cited  Tlie 
Bcmk  of  Avstralaaia  v.  Niiis;^  Cciatrique  v.  Imrie;*  Simjison 
V.  Fogo  ;*  and  Messina  v.  Petrococcldno^ 

Feb.  15  and  16.  King,  A.  0.,  and  Weldoriy  Q.  C,  contra.  Tlic 
4»8es  of  WentwortJi  v.  Ilallet,^  Fleet  v.  Perruis;*  and  Reg.  v. 
J^arJber/  show  that  the  objection  urged  against  the  admLssi- 
Inlity  of  the  evidence  is  entirely  untenable.  See  also  Re  Scott 
€k'i^  the  Corporation  of  Harvey  ;^  and  Leishvuxn  v.  Cochrane.* 

As  to  the  judgment,  it  is  not  conclusive,  for  if  it  was  obtained 
tbjr  fraud,  it  is  void,  as  fraud  will  vitiate  everything :  Fer- 
S^^f'9on  V.  Makon ;»  Ochsenbien  v.  Papellier ;"  Messina  v.  Pet- 
'f'^oeoochino^^*  per  Sir  Robert  Phillimore ;  Jackson  \.  Jackson  ;^^ 
-Borden  v.  Fitch ;"  Edson  v.  Edson  ;**  Lyon  v.  Lyon ;'"  Whca. 
Ijiter.  L.  208 ;  DuuAess  of  Kingston's  Case}^  The  result  of  the 
Authorities  is  that  fraud,  either  of  the  parties  or  the  Court,  will 
Vitiate  a  decree.  Where  false  affidavits  are  used  to  induce  the 
^Urt  to  believe  it  had  jurisdiction,  that  may  be  enquired  into. 
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'  1  H.  AM.  294. 
*X-.  B.4P.  0.  167. 

M^  R.  3  Q.  B.  526. 
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It  is  not  the  fact  of  it  being  sworn  that  the  parties  were  resi- 
dent for  a  year,  but  the  actual  residence,  that  gives  the  jurisdic- 
tion. Here,  therefore,  there  was  fraud  upon  the  jurisdiction, 
which  is  very  different  from  fraud  touehing  the  merits  of  the 
case. 

PcdmeVy  Q,  C,  in  reply.  The  question  here  is  whether  a 
judgment  of  a  foreign  Court  can  be  attacked  in  the  way  this 
has  been.  It  must  be  assumed  the  decree  of  divorce  was  pro- 
nounced by  a  Court  of  competent  jurisdicticm  until  the  con- 
trary is  proved,  and  this  is  no  more  than  an  attempt  to  show 
that  the  facts  on  which  it  based  its  judgment  were  untrue.  See 
Beg  V.  Smith} 

The  counsel  on  both  sides  also  argued  the  question  of  the  ne- 
cessity of  shewing  criminal  intent ;  but  as  this  was  not  one  of  the 
points  reserved,  and  is  not  noticed  in  the  judgment,  it  i»  un- 
necessary to  more  than  refer  to  it. 

Cur,  adv.  viUt. 

The  judgment  of  the  Court  was  now  delivered  by 

Allen,  C.  J.,  who,  after  stating  the  facts  as  they  are  given 

above,  continued : 

The  Act  under  which  the  evidence  was  received,  is  the  19th 

Via,  c  41,  s.  5.' 

U4  U.  C.  Q.  B.  468.  " 

*  Which  enacts,  that  aU  proolamatiQiia,  tnatiet,  and  other  Aot»  of  Stvla  d. 
any  foreign  state,  or  of  an^  ratiah  Cobny,  and  aU  jadgmantip  deoraea,  ordfla, 
and  other  judiciid  proceedings  of  any  Court  of  Justice  in  the  United  ICiwylffm  of 
Great  Britain  and  Ireland,  or  in  any  foreign  state,  or  in  any  Bntirii  OdloBy ; 
and  all  affidavits,  pleadings,  and  other  legal  doenmente  filed  or  deponted  in  any 
such  Court,  may  be  proved  in  any  Court  of  Justice,  or  before  any  penon  hnr* 
io^  by  law  or  by  consent  of  parties,  authority  to  hear^  veeaivi^  and 
evidence,  either  by  examined  copies  or  by  copies  anthenticated  as  hi 
mentioiMd,  that  is  to  say  :— If  the  document  sought  to  be  preved  be  a 
judjpnent,  decree,  order,  or  other  judicial  prooeedinc  of  anv  BritUi,  IV  _  . 
Colonial  Court,  or  an  affidavit,  pleading,  or  other  leosl  aocament  filed  or  de* 
posited  in  any  such  Court,  the  anthenticated  copy,  to  be  admiasifali  in  iwridisiiy 
must  purport  to  be  sealed  with  the  seal  of  the  said  British^  Eoieignt  or  Gabnial 
Court  to  which  the  original  document  belong  or,  in  the  event  of  wtA  Obnrt 
having  no  seal,  to  be  signed  bv  the  Judge,  or  if  there  be  move  thai  one  J«dm 
bv  any  one  of  the  Jud^  of  the  said  Cinirt ;  and  such  Judge  shall  attach  tomi 
siffnature  a  statement  m  writing  on  the  said  copy,  that  the  Gout  whenof  I»  is 
a  Judge  has  no  seaL  But  if  anv  of  the  aforesaid  anthenticated  oepiee  shnll  nr 
port  to  be  sealed  or  signed,  as  hereinafter  respectively  directed,  tun  mmmmtSi 
respectively  be  admiuiBd  in  evidence  in  everjr  oaae  in  whidi  tiie  oifi^nal  daen* 
ment  coold  have  been  received  in  evidenoe  without  any  proof  of  tha  ■wl,.wiwe 
a  seal  is  neoessaiy,  or  of  the  signature,  or  of  the.  tnith  otthefllalMiianifcnllMhad 
thereto,  where  such  signature  and  statement  are:  necyssaiy,  or  of  tha  jiBaiil 
character  of  the  person  appearing  to  have  made  sach  signatm  ~^    "~^         "  " 
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We  think  there  is  nothing  in  the  first  objection.  The  certifi- 
cate, in  terms,  applies  to  each  of  the  papers,  and  is,  substantially, 
a  certificate  of  the  correctness  of  each  paper.  It  by  no  means 
follows,  that  if  some  of  the  papers  certified  would  be  admissible 
in  evidence,  and  others  would  not,  the  fact  of  there  being  but 
One  certificate  at  tiie  end  would  make  the  whole  evidence.  I 
think  it  would  be  quite  in  the  power  of  the  presiding  Judge  to 
admit  such  as  ought  to  be  received,  and  to  reject  the  rest  Reg* 
y.  Parker^  is  an  authority  that  one  certificate  is  sufficient. 

As  to  the  second  objection,  that  the  certificate  states  a  fact, 
namely,  that  there  are  no  other  papers  on  file  in  the  cause.  Ad- 
mitting that  this  is  the  effect  of  it,  will  the  addition  of  such 
statement  destroy  the  effect  of  the  certificate  if  good  in  other 
respects  ?  We  think  not.  The  certificate  states  that  the  papers 
are  true  transcripts  of  certain  specified  documents  on  file  in  the 
Clerk's  office,  and  they  are  authenticated  under  the  seal  of  tlie 
Court  as  required  by  the  Act  We  think  the  addition  of  the 
words  objected  to,  do  not  invalidate  the  certificate. 

The  third  and  fourth  objections  involve  the  same  point, 
namely,  whether  a  certified  copy  of  an  affidavit,  purporting  to 
luve  been  made  by  the  defendant,  is  evidence  against  him,  with- 
out proof  by  ordinary  viva  voce  evidence  that  he  had  sworn  to 
the  original,  or  had  used  it  in  a  cause  in  which  he  was  a  party. 
If  the  evidence  offered  in  this  case  had  been  an  examined  copy, 
proved  by  a  person  who  had  compared  it  with  a  paper  purport- 
ing to  be  an  original  on  file  in  the  office  of  the  Clerk  of  the 
Ooort  in  the  State  of  Wisconsin  in  the  suit  in  which  the  decree 
wiB  obtained,  would  it  not  have  been  received  in  evidence  with- 
ont  farther  proof  ?  We  think  it  would.  Here  the  papers  offered 
in  evidence  are  entitled  in  a  suit  of  Charles  H.  Wright  against 
BBttbeth  C.  Wright,  the  parties  between  whom  the  decree  of 
cBvoree  was  made,  which  the  present  defendant  sets  up ;  they 
^  relate  to  proceedings  taken  by  Charles  H.  Wright  against 
E&abeih  C.  Wright  for  divorce  on  account  of  wilful  desertion 
by  her ;  the  name  of  the  daughter,  the  custody  of  whom  is 
awarded  by  the  decree  to  the  husband,  also  agrees  with  the 
i^ttne  of  the  daughter  as  stated  in  the  alleged  affidavit  of 
^^t ;  the  attorney  for  the  plaintiff  named  in  the  decree  is 
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the  same  as  stated  in  the  copies,  and  the  dates  of  the  making 
and  filing  the  several  documents  also  appear  to  be  recently  be- 
fore the  making  of  the  decree  which  the  defendant  relies  on. 
Is  it  to  be  presumed  that  all  these  papers  were  filed  in  a  differ- 
ent cause  (though  identical  in  name  and  circumstances)  from  that 
in  which  the  decree  was  obtained  ?  Was  it  not  the  intention 
of  the  Legislature,  in  authorizing  certified  copies  of  affidavits 
and  other  legal  documents  to  be  given  in  evidence,  to  give  cre- 
dence to  the  officers  of  the  Courts  so  certifying,  and  to  presume 
that  they  would  act  rightly,  and  that  the  papers  on  file  in  the 
Court,  entitled  in  that  cause,  related  to  the  cause  in  which  the 
decree  was  made  ?  The  Act  says  that  all  affidavits  etc.,  filed  or 
deposited  in  any  British  or  Foreign  Court  may  bo  proved  by  a 
copy  authenticated  in  a  particular  way.  But  if,  in  addition  to 
this,  it  is  necesfiary  to  produce  testimony  to  prove  that  the  party 
whose  affidavit  it  professes  to  be,  actually  swoi-e  to  it,  the  Act 
would  be  of  little  avail.  We  think  the  intention  of  the  Act 
was  to  relieve  the  party  producing  such  certified  copies  from 
the  necessity  of  producing  any  further  evidence  of  the  authen- 
ticity of  the  original  documents, — at  least  until  some  evidence 
is  given  throwing  doubt  upon  their  authenticity.  The  decree 
states  that  the  allegations  in  the  bill  of  complaint  were  proved. 
That  bill  of  complaint  must  necessarily  have  been  filed  by,  or 
on  behalf  of  the  plaintiff  in  that  suit — the  present  defendant — 
and  he  must  have  procured  the  evidence  on  which  the  decree 
was  founded ;  and  the  papers  filed  in  the  cause  must  have  been 
filed  on  his  behalf ;  and  as  he  now  seeks  to  obtain  the  benefit 
of  that  decree,  any  affidavit  or  document  used  by  him  in  obtain- 
ing it,  or  any  paper  purporting  to  be  an  affidavit,  must  be  evi* 
dence  against  him  :  Ricltanh  v.  Morgan.^ 

It  was  contended  that  if  the  original  papers  used  in  the 
divorce  suit  had  been  produced,  they  could  not  have  been  re- 
oeived  in  evidence  without  proof ;  and  that  as  the  Act  says  cet* 
tified  copies  of  papers  shall  be  admitted  in  evidence  "  in  all 
cases  in  which  the  original  documents  could  have  been  received 
in  evidence,''  it  necessarily  followed  that  such  proof  must  abo 
be  given  when  the  copies  are  produced.    But  we  think  that  was 

not  the  intention  of  the  Act :  that  the  intention  was,  that  in  al] 
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Gases  whtre  an  oiiginal  document  would  be  evidence,  and  such 
original  is  filed  or  deposited  in  any  Court,  then  a  properiy  oer'- 
tified  copy  would  be  evidence,  without  further  proof  of  the  ori* 
ginaL 

It  was  also  contended  that  the  decree  of  divorce  was  oondu* 
ave  until  it  was  reversed  by  proceedings  taken  in  the  Court  of 
Wisconsixi ;  and  consequently,  that  the  evidence  offered  to  shew 
tibe.  fraud  of  the  present  defendant  in  obtaining  the  decree,  and 
the  want  of  jurisdiction  in  the  Court,  was  inadmissible,  there 
being  notlung  on  the  face  of  the  decree  to  show  that  the  Court 
had  not  jurisdiction  over  the  subject-matter  and  over  the  parties. 
It  is  clear  that  no  judgment  can  be  conclusive  unless  the 
Court  had  jurisdiction  of  the  cause  and  of  the  parties ;  and  we 
think  it  is  equally  clear  that  a  foreign  judgment,  whether  in 
peraana/m  or  in  rem,  may  be  impeached  in  our  Courts  by  ex- 
trinsic evidence,  shewing  that  the  Court  which  pronounced  it 
had  no  jurisdiction,  or  that  it  was  obtained  by  fraud  :  2  Smith's 
L  C,  599. 

Mr.  Justice  Story,  speaking  of  the  conclusiveness  of  foreign 
sentences  of  divorce,  says  (Story's  Confl.  L.,  sec.  597)  that  Uie 
result  of  the  doctrine  is,  that  the  English  Courts  seem  not  to  be 
disposed  to  admit  that  any  valid  sentence  of  divorce  can  be  pro< 
nounced  in  any  foreign  country,  which  shall  amount  to  the  dis- 
solution of  a  marriage  celebrated  in  England  between  English 
subjects,  at  least  so  far  as  such  divorce  is  to  have  any  operation 
in  England ;  but  that  this  doctrine  has  been  greatly  shaken,  and 
that  a  different  doctrine  is  maintained  in  Scotland  and  in  Ame- 
rica; "and  it  is  firmly  held  that  a  sentence  of  divorce  pro^ 
nounced  between  parties  actually  domiciled  in  the  oowatry, 
whether  natives  or  foreigners,  by  a  competent  tribunal  having 
jurisdiction  over  the  case,  is  valid,  and  ought  to  be  held  every- 
where as  a  complete    dissolution   of  the  marriage,  in  what- 
ever country  it  may  have  been  originally  celebrated."    He 
adds :  "  Of  course  we  are  to  understand  that  the  sentence  is  ob- 
tained bona  fide  and  without  fraud ;  for  fittud  in  this  case,  as 
in  other  cases,  vrill  vitiate  any  judgment  however  well  founded 
in  point  of  jurisdiction."     This  doctrine  is  entirely  sustained  in 

subsequent  cases.     Thus,  in  Wi^  Bank  of  Australama  v.  Nias,^ 

iwq.B.  717, 
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which  was  an  action  on  a  foreign  judgment»Lord  Campbell,  de- 
livering the  judgment  of  the  Court,  said :  **  Doubtless  it  is  open 
to  the  defendant  to  shew  that  the  foreign  Court  had  not  juris- 
diction of  the  subject  matter  of  the  suit,  or  that  he  never  was 
summoned  to  answer,  and  had  no  opportunity  of  making  his 
defence,  or  tfuit  the  judgment  tuaa  fraudvlently  obtained ;"  and 
in  Meeeinti  v.  Petrococchino*  Sir  Robert  Phillimore,  delivering 
the  judgment  of  the  Privy  Council,  says :  ''  A  foreign  judgment 
of  a  competent  Court  may  be  impeached  if  it  carries  on  the  face 
of  it  a  manifest  error ;  if  it  is  shewn  to  hcive  been  obtained  by 
fraud,  or  to  be  wanting  in  the  conditions  of  natural  justice." 

It  would  certainly  seem  to  be  inconsistent  with  the  principles 
both  of  law  and  justice,  that  if  this  defendant  has  obtained  this 
decree  of  divorce  by  a  false  affidavit,  that  he  was  at  the  time  of 
the  suit,  and  had  been  for  a  year  preceding,  a  resident  in  the 
State  of  Wisconsin,  when  in  fact  he  was,  during  that  whole 
time,  a  resident  of  this  Province,  he  should  be  allowed  to  take 
advantage  of  his  own  fraud;  and  that  the  Crown  could  not 
shew  that  the  decree  was  obtained  bv  such  fraud.  We  there- 
fore  think  the  evidence  was  properly  admitted,  and  that  the 
conviction  should  be  affinned. 

Weldon,  J.,  stated  that  he  fully  concurred ;  but  as  he  had 
written  out  a  judgment  containing  some  additional  authorities, 
he  would  read  it,  which  he  did,  as  follows : 

The  grounds  upon  which  these  papers  were  offered  in  evi- 
dence was,  that  they  purported  to  be  the  papers  used  in  evi- 
dence to  enable  the  Judge  of  the  Court  in  Minnesota  to  make 
up  a  judgment  of  divorce  in  the  case  of  Charles  H.  Wright  v. 
Elizabeth  C.  Wright. 

The  judgment  which  the  defendant  put  in  evidence  to  shew 
that  divorce  had  been  had  in  the  Court  of  Minnesota,  dissolving 
the  marriage  between  himself  and  Elizabeth  C.  Wright,  and 
providing  for  the  care  and  maintenance  of  their  daughter. 

These  papers  were  under  the  seal  of  the  Court,  the  same 
Judge  presided,  the  same  clerk,  the  same  impress  on  the  seal, 
the  divorce  bearing  the  same  date,  the  name  of  counsel  conduGt- 
ing  the  proceedings,  and  the  clerk,  under  the  seal  of  the  Goiirt» 

'"'^  1  L.  R.  4  P.  C.  167. 
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prodaces  tiiem  as  the  true  copies,  papers  filed  in  Court  upon 
which  the  decree  of  divorce  was  made, 

llie   Act  of  Assembly  provides  how  these  papers  are  to  be 

KQtiieiiticated  to  enable  them  to  be  put  in  evidence.    There  is 

noAong  I  can  discover  in  the  Act  which  requires  them  to  be 

certified  separately.    The  whole  are  certified  imder  one  seal  and 

oBe  eertificate  attached.    I  am  of  opinion  this  is  sufficient,  and 

the  objection  on  this  ground  must  fail 

As  to  the  necessity  of  proof  of  the  affidavit  having  been  sworn 

^  the  defendant,  it  is  put  forth  as  an  affidavit  used  in  that  cause 

^  obtain  the  divorce.    The  affidavit  purports  to  be  signed  by  a 

Claries  H.  Wright  on  file  in  the  Court  as  a  part  of  the  proceed- 

^  npon  which  the  decree  of  divorce  was  obtained. 

hx  Fleet  v.  PerrivSy '  "  An  examined  copy  of  answers  to  in- 

^^'itfiatories,  sworn  and  filed  in  the  usual  way,  may  be  read  in 

^^doice  against  the  person  making  them  in  a  subsequent  action 

^  which  he  is  a  party  without  proof  of  his  handwriting  or  pro- 

^^ction  of  the  interrogatories  themselves." 

The  affidavit,  whether  made  by  the  defendant  or  another 
^^^arie3  H.  Wright,  if  it  was  used  in  evidence  to  obtain  the  judg- 
^entof  divorce,makes  that  affidavit  evidence  as  against  the  party 
^tting  up  that  judgment,  as  the  using  of  it  is  an  admission  by 
uiiti  that  the  contents  are  true,  and  being  the  foundation  of  that 
J^^igment  he  seeks  to  have  the  benefit  of.  See  Richards  v- 
Morgan* 

Ulie  main  and  most  important  question  raised  by  the  counsel 

»>^  the  defendant  is,  that  it  is  not  competent  for  the  Crown  to 

^'^ peach  the  judgment  of  divorce  obtained  in  the  State  of  Min- 

'^^taoia,  a  foreign  country,  but  it  must  be  vacated  in  the  Court 

'^idb  pronounced  the  judgment.    This  gives  rise  to  an  import- 

^t;  question.    The  recent  authorities  shew,  and  Mr.  Justice 

**<»y,  Conflict  of  Laws,  sections  603,  607  and  608,  thus'  lays 

^^^'^m  the  doctrine :    Section  603.   "  It  is  admitted  on  all  sides 

*^«t  in  such  cases  the  foreign  judgments  are  prima  facie  evi- 

^^^ice  to  sustain  the  action,  and  are  to  be  deemed  right  until 

^■^«^  contrary  is  established,  and  of  course  they  may  be  avoided 

ihey  are  founded  on  fraud,  or  are  pronounced  by  a  Court 

having  any  competent  jurisdiction  over  the  cause." 

>8SL.  J.  Q.  B.  257.  » 4  B.  &  S.  641. 
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Sec.  G07.  ''  It  is  easy  to  understand  that  the  defendant  may 
be  at  liberty  to  iuipeach  the  original  justice  of  the  judgment  1^ 
shewing  the  Court  had  no  juiisdiction,  or  that  he  never  had 
notice  of  the  suit,  or  that  it  was  produced  by  fraud,  or  that  upon. 
its  face  it  is  founded  on  mistake,  or  that  it  is  irregular  and  badL 
by  the  local  law/or^  reijadicatw.     To  such  an  extent  the  doc- 
trine is  intelligible  and  practicable ;  beyond  this  the  right  to 
impugn  the  judgment  is,  in  legal  effect,  the  right  to  retry  th^ 
merits  of  the  original  cause  at  large,  and  to  put  the  defendantr 
upon  proving  the  merits." 

Sec.  GOB.  He  says :  "  Tlie  geneml  doctrine  maintained  (until 
recently)  in  the  American  Couits  in  i*elation  to  foreign  judg- 
ments certainly  is  that  they  arc  primui  facie  evidence,  but  tha^ 
they  ai-e  impeachable  ;  but  how  far,  and  to  what  extent  this  doc* 
trine  is  to  be  cairied,  does  not  seem  to  be  definitely  settled. 
The  jurisdiction  of  the  Court  and  its  power  over  the  parties  and 
the  things  in  controvei-sy  may  be  enquired  into,  and  that  the 
judgment  may  be  impeached  for  fraud.  Beyond  this  no  definite 
lines  have  yet  been  drawn." 

Lord  Campbell,  in  the  Baiik  of  AvMi^alasiu  v.  Nias^  in  giv- 
ing judgment,  says:  ''Doubtless  it  is  open  to  the  def aid- 
ant to  shew  that  the  foreign  Couit  had  not  jurisdiction  of  Uie 
subject  matter  of  the  suit,  *  *  *  or  that  the  judgment  was 
fraudulently  obtained." 

Tliis  Judgment  clearly  defines  that  if  fraud  has  been  pmctioed 
by  suitors  in  a  foreign  Court,  it  would  be  an  answer  to  any  pro- 
ceedings founded  on  such  a  judgment  so  obtained,  in  the  CiouiiB 
of  this  Country.  I  agree  that  judgments  may  be  vacated  when 
founded  on  fmud ;  that  while  foreign  judgments  are  prima 
fivcle  evidence,  they  are  impeachable  both  at  law  and  in  equity 
on  the  gi'ound  of  fraud.  The  Courts  have  concurreut  jorisdie- 
tion. '  This  was  fully  considered  in  the  Couit  of  Appeal  in 
Chancery  in  Osdtsenbien  v.  PapeUier^  which  was  an  application 
for  an  injunction  before  Malins,  V.  C,  to  restrain  the  defoidant 
in  an  action  at  law,  on  a  judgment  obtained  in  France  b^ind 
tlie  plaintiifs  back,  as  he  had  no  defence  in  law.  The  Vice- 
chancellor  refused  the  motion,  l)eing  of  opinion  that  ifp  as  it 
was  alleged,  the  judgment  of  the  Court  at  Nancy,  Fraoce>  had 

»  16  Jur.  907.  *  43  U  J.  861. 
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been  obtained  by  fraud,  it  was  open  to  the  plaintiff  to  plead 
snefa  fraud  to  the  action,  and  although  he  could  not  apply  to 
the  Courts  of  this  country  to  set  aside  the  foreign  judgment,  if 
lie  eould  prove  fraud,  there  was  an  end  of  the  judgment.    The 
pkantiff  appealed  from  this  decision.     The  Lord  Chancellor  in 
giving  judgment  says :    "  It  has  been  suggested  on  the  part  of 
the  plaintiff  that  the  power  of  a  Court  of  law  to  give  full  effect 
to  the  all^ations  of  fraud  contained  in  those  portions  of  the 
Inll  which  relate  to  a  foreign  judgment  is  doubtful ;  but  I  have 
not  the  least  doubt  as  to  the  power  of  a  Court  of  law  to  deal 
wiUi  the  question,  nor  has  that  power  ever  been  denied.     The 
dicta  of  Lord  Chief  Justice  DeGrey  in  the  Duchess  of  Kingston's 
cam  have  always  been  considered  sound  law,  and  they  apply 
ividi  at  least  as  much  force  to  foreign  as  to  English  judgments.*' 
Hia  Lordship  then  said  :  "  If  it  was  direct  and  decisive  sentence 
upon  the  point,  and  as  it  stands  to  be  admitted  as  conclusive  evi- 
dence upon  the  Court,  and  not  to  be  impeached  from  within,  yet, 
like  other  acts  of  the  highest  judicial  authority,  it  is  impeachable 
bma  without ;  although  it  is  not  permitted  to  shew  the  Coui*t 
luybe  mistaken,  it  may  be  shewn  they  were  misled.     Fraud 
i8«a  extrinsic  collateral  act  which  vitiates  the  most  solemn  pro- 
ondings  of  Courts  of  Justice.     Lord  Coke  says  it  avoids  all 
judicial  acts  ecclesiastical  or  temporal.     There  is  no  difference 
in  tluB  between  the  doctiine  of  Courts  of  Law  and  of  Equity. 
U  the  foreign  judgment  was  a  nullity  in  Equity  it  is  a  nullity 
•at  law." 

In  Price  v.  Dewkurst,^  The  Vice-Chancellor  of  England  saj's 
atfsge  802  :  "  This  I  apprehend  I  am  at  liberty  to  do,  namely, 
toaee  whether  a  judgment  obtained  abroad  has  been  obtained 
^udulently  or  not ;  and  I  apprehend  if  the  Court  finds  that 
ceHiili  proceedings  abroad  have  been  fraudulent,  then  it  is  at 
liberty  to  deal  with  the  parties  it  finds  before  it,  and  the  subject 
it  has  to  administer  just  in  the  same  manner  as  if  the  foreign 
judgment  had  never  taken  place.  *  *  *  It  is  of  no  conse- 
quence where  the  judgment  is  given,  if  it  appears  to  have  been 
obtained  by  fraud,  in  every  such  case  the  Court  will  consider  it 
as  a  nullity." 

>  8  Law  J.  Rep.  N.  {?.  Chan.  207. 
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1877  Mellish,  L.  J. :  "  It  is  perfectly  true,  as  stated  by  Mr.  Justi( 

Regina  Story,  that  for  a  considerable  time  doubts  existed  at  la 
as  to  the  validity  of  a  foreign  judgment ;  but  it  never  has  be< 
doubted  that  a  foreign  judgment  could  be  impeached  at  law  i 
being  contrary  to  the  principles  of  natural  justice:  on  the  grotm 
for  instance,  of  the  defendant  having  no  notice  of  the  foreif 
action,  or  want  of  jurisdiction,  or  that  the  judgment  was  fraud 
Icntly  obtained.  But  the  doubt  was,^when  the  action  wi 
brought  in  this  country  the  foreign  jud^ent  was  more  than 
jyinTiia  facie  case,  to  which  the  defendant  might  plead  that  t1 
matter  was  improperly  decided.  That  doubt  was  set  at  rest : 
the  Bank  of  Australasia  v.  Nias,  which  decided  that  the  meiH 
could  not  be  opened  again,  and  that  if  the  question  had  be< 
decided  by  a  foreign  court  having  jurisdiction  the  decision 
conclusive ;  but  if  the  foreign  judgment  has  been  obtained  1 
fraud  that  would  be  an  answer  to  any  proceedings  founded  ( 
that  judgment. 

This  is  the  latest  case  I  can  find  reported  upon  the  subject 
attacking  foreign  judgments  when  obtained  by  fraud,  or  ti 
Court  misled  or  deceived  in  giving  a  judgment,  and  the  Jud| 
on  the  trial  of  this  case  was  fully  warranted  by  the  antiioriti 
in  admitting  the  evidence  to  shew  the  judgment  of  divoroe  pr 
duced  by  the  defendant  had  been  fraudulently  obtained. 

The  evidence  thus  obtained  shewed  an  anomalous  case  in  r 
gard  to  this  divorce — the  same  decree  of  the  Court  in  Minn 
sota — two  cases  could  hardly  be  proceeding  at  the  same  time- 
with  the  same  parties,  the  same  Judge,  clerk  and  counsel,  i 
paitics  and  actors  bearing  the  same  name,  dates  and  all  com 
ponding-^all  these  shewing  the  judgment  could  not  have  bee 
•honestly  obtained. 

ConvicHan  ajSHrmed. 


June. 


TRINITY  TERM,  XL.  VICT.  377 

THE  QUEEN  v.  McLEAN.  ^^^7 

[crown  case  resebved.] 

^n9(^vmt — AnindidmerU/or  qff&nce  under  Act  qfl869,/ound  after  Act 

0/1875  came  in/oree,  whether  special  jury  necessary  as  required  by 

former  Aei — Criminal  law — Private  prosecutor — WJieiher  has 

right  to  direct  jurors  to  stand  aside — Evidence — Jies 

gestae — Admissibility  of  statements  as  being  part  of— 

Amendment  of  indictment — Right  of  Judge  to 

aUow — Omission  of  Insolvent  to  insert  book 

debts  in  his  statement — Misdemeanor — 

Mutilation  and  alteration  of 

books, 

^^^cfendaiit  was  tried  in  Aoffiut,  1876,  for  certain  offences  against  the  provisions 
of  the  InsolYent  Act  of  1869,  committed  while  that  Act  was  in  force.  There 
waa  no  eridenee  as  to  whether  or  not  the  proceedings  were  commenced  before 
the  InsoWent  Act  of  1875  came  into  operation.  Se^on  148  of  the  Act  of  1869 
roqiiired  thai  all  offences  under  the  Act  should  be  tried  by  a  mdal  jury ;  but 
the  141st  section  of  the  Act  of  187fii  providing  fer  the  trial  of  offences  under  the 
Act,  omits  the  clause  requiring  a  special  jury.  Defendant  was  tried  by  a  com- 
inoa  jury ;  and,  JTeief,  on  a  case  reserved,  by  Allbn,  C.  J.,  and  Fiskxb,  Wkt- 
MOBS  and  Duvr,  JJ.,  Wxldok,  J.,  dissenting,  that  the  summoning  of  the 
jury  being  a  matter  d  procedure,  the  provisions  of  the  Act  of  1869  were  sup- 
erseded l^  those  of  the  Act  of  1875. 
Bddf  also^  under  the  authority  of  Reg,  v.  McOowaai^  that  a  private  prosecutor 

has  the  same  ris^t  as  the  Crown  to  direct  jurors  to  stand  aside. 
fieid^  also^  that  the  statements  of  insolvent  in  his  examination  before  the  as- 

■imee  at  creditors'  meeting  were  evidence  against  him  on  this  trial. 
On  ttkt  trial  of  an  indictment  against  an  insolvent  for  (among  other  Alleged  of- 
fences) disposing  of  pnq>erty  which  remain  unpaid  for,  otherwise  than  in  the 
ordinary  course  of  business,  it  is  competent  for  the  defendant  to  give  in  evi- 
dence tne  reasons  for  the  transfer  stated  at  the  time. 

An  indictment  framed  under  the  147th  section  of  the  Insolvent  Act  of  1869 
omitted  the  words  "  with  intent  to  defraud  his  creditors."  Defendant  pleaded 
to  the  indictment^  but  afterwards  applied  for  leave  to  withdraw  his  plea  and 
demur ;  but  the  Judge  decided  that  if  he  allowed  this  he  should  alM>  per- 
mit the  praecutor  to  amend  the  indictment  by  inserting  those  words ; 

«eli^  that  his  decision  was  right. 

U  m  insolvent  has  book  debu  owing  to  him,  however  small,  he  is  bound  to  in- 
sert them  in  his  statement ;  and  u  he  omits  them  with  intent  to  defraud  his 
creditan,  he  is  gHilty  of  a  misdemeanor ;  and  the  fact  of  calling  the  statenieut 

,^«  schedule  in  the  indictment  is  not  a  mis-desorintion. 

^^Ihere  an  indictment  against  an  insolvent  alleffea  that  hav'mg  made  an  assign- 
ment under  the  Insolvent  Act,  he  mutilated  and  altered  one  of  his  books  ; 
nmd  the  evidence  was  that  the  mutilation  or  alteration  took  place  about  three 
tnonths  previous  to  the  defendimt's  assignment ;  the  jury  found  that  the  act 
"Was  done  with  intent  to  defraud  his  creditors  ;  and  on  a  case  reserved,  it  was 
objected  that  the  evidence  did  not  support  the  indictment ;  but,  Held,  that 
the  all^gatiim  of  having  made  an  assignment  was  immaterial,  and  the  convic- 
tion was  sustained. 

Case  reserved  by  Allen,  C.  J.,  from  the  Circuit  Coui-t  of  West- 
^lorland,  in  August,  1876. 

nTirishTCom.  L.  R.  207. 
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The  defendant  was  found  guilty  on  an  indictment  charging, 
in  the  1st  count,  that  on  the  27tli  February,  1875,  at  Moncton, 
being  an  insolvent  within  the  meaning  of  the  Insolvent  Act  of 
1869,  and  having  made  an  assignment  imder  the  provisions  of 
the  Act,  he  did,  with  intent  to  defraud  his  creditors,  wilfully 
and  fraudulently  omit  from  the  schedule  of  his  effects,  certain 
goods,  chattels,  credits  and  moneys,  to  wit,  his  stock  in'  trade  in 
his  store  at  Moncton,  and  his  book  accounts. 

The  3d  count  charged  him  with  destroying,  altering,  mutila- 
ting and  falsifying  a  certain  book  or  ledger  wherein  accounts  re- 
lating to  his  affairs,  propeity  and  credits  were  kept,  with  intent 
to  conceal  the  state  of  his  aflaii-s,  and  to  defeat  the  objects  of  the 
Insolvent  Act. 

The  4th  count  charged  him  with  causing  to  be  destroyed,  al- 
tered, mutilated  and  falsified  a  certain  book  or  ledger  wherein 
accounts  relating  to  his  affaira,  pi-operty  and  credits  were  kept, 
with  intent  to  conceal  the  state  of  his  affairs. 

The  5th  count  charged,  that  within  three  months  next  pre- 
ceding the  execution  of  his  deed  of  assignment  under  the  Insol- 
vent Act  of  18G9,  the  defendant  did  dispose  of,  otherwise  than 
in  the  ordinary  course  of  his  trade,  his  goods  and  stock  in  his 
store,  the  price  of  which  had  remained  unpaid  during  such  three 
months. 

The  alleged  offences  were  committed  while  the  Insolvent  Act 
of  1869  was  in  force,  and  came  within  the  provisions  of  the 
14/7th  section  of  that  Act,  and  one  of  the  questions  reserved  was 
whether  the  indictment  should  have  been  tried  by  a  special  jury 
under  the  148  section.  The  other  questions  were,  2nd,  whiter 
the  counsel  for  the  prosecutor  (this  being  a  private  proaecntion) 
had  the  right  to  direct  jurors  to  stand  aside ;  3d.  Whether  the 
statements  of  the  insolvent  in  his  examination  before  the  as- 
signee at  the  meeting  of  his  creditors  were  admissible  agunst 
him ;  4th.  Whether  defendant's  counsel  should  have  been  al- 
loyred  tQ  ask  a  witness  (Steeves)  why  he  bought  the  gooda  back 
from  McLean,  and  the  reasons  stated  at  the  time ;  5th.  Whether 
the  defendant  should  have  been  allowed  to  withdraw  hia  plea  of 
not  guilty,  and  demur  to  the  indictment.  6th.  Whether  the  evi- 
dence supported  the  counts  of  the  indictment  or  cither  of  theai. 
7th.  Whether  the  jury  were  mlsdii-ected. 
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Oct.  18.     D,  L,  Uanfiimjton  for  the  defendant.    Although  the 
Act  of  1875  omits  the  provision  for  a  special  jury,  still  as  this 
offence  was  committed  while  the  Act  of  '69  was  in  force,  the 
prisoner  was  entitled  to  be  tried  under  the  latter  Act    The  of- 
fence was  created  by  that  Act,  which  also  in  effect  constituted 
the  Court  before  which  it  must  be  tried,  and  the  jury  are  as 
much  a  part  of  the  Court  as  the  Judge.    This  is  not  a  matter  of 
procedure  at  all.    Then  the  prosecutor's  counsel  had  not  the 
i^t  allowed  in  this  case  of  ordering  jurors  to  stand  aside ;  first, 
because  the  privilege  does  not  extend  to  misdemeanors,  and, 
secondly,  because  this  was  a  private  prosecution,  and  the  right 
is  a  prerogative  of  the  Crown.    The  case  of  Reg.  v.  McOmva/f^  is, 
I  admit,  an  authority  against  my  view.    The  declarations  of 
Stee^es  and  the  defendant,  made  at  the  time  the  former  bought 
the  goods,  were  admissible  as  accompanying  the  act  of  transfer, 
aad  being  part  of  the  res  gestae:    Tayl.  Ev.  512,  514;  Fla^,or 
v.  Richards?    The  fifth  question  is  really,  whether  the  Judge 
was  right  in  thinking  he  was  bound  to  allow  the  indictment  to 
be  amended.    The  indictment  was  clearly  bad  as  it  was,  from 
the  omission  of  the  words  *'  with  intent  to  defraud,"  and  if  it 
cm  be  amended  so   as  to  allege  an  offence  where  none  was 
charged  before,  it  is  practically  doing  away  with  the  Qrand 
Jnty.    He  also  ui^ged  the  third,  sixth  and  seventh  objiections, 
ud  cited  the  following  additional  authorities :    Hawk.  PL  C. 
290;  IUg.v.  MoLatighlinf  Miller's  case? 

&  A  Thtim»(mt  Q.  C,  for  the  prosecutor.  The  summoning  of 
^  jury  was  clearly  a  matter  of  procedure,  and  must  be  done 
under  the  Act  of  1875.  Under  this  we  had  no  power  to  get  a 
apodal  jnxy,  aad  we  could  not  do  so  under  the  Act  of  1869,  be- 
canae'it  waa  gone.  If,  however,  there  were  otherwise  any  doubt, 
tie  Act  31  Vic,  c  1,  sets  it  at  rest.  There  is  nothing  in  the 
point  of  the  jurors  being  ordered  to  stand  aside  :  Beg,  v.  Mc- 
Qmm;  1  Chit.  Cr.  Law ;  4  Bac  Abr.,  Jur.  E.  571,  572. 

To  make  the  evidence  of  Steeves  admissible,  the  defendant's 
conoad  waa  bound  to  state  the  ground  on  which  he  rested  its 
*d»awbiUty,  as  being  part  of  the  res  gestcu.  As  to  the  fifth 
8>^i'Qnd,fhe  indictment,  no  doubt,  was  bad  on  the  face  of  it,  and 
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__i5ZZ__.  open  to  demurrer;  but  the  defect  was  cured  by  the  defendant 
Keoina      pleading  to  it :  See  section  32  of  the  Act  32  and  33  Vic.,  c.  29. 
There  is  nothing  in  the  other  objections. 

Ilanington  in  reply. 

Gu,r.  adv.  volt. 

The  following  judgments  were  now  delivered : 

Allen,  C.  J.,  after  referring  to  the  1st,  3d,  4th  and  5th  counts 
of  the  indictment,  continued : 

The  alleged  offences  wei'e  committed  while  the  Insolvent  Act 
of  18G9  was  in  force,  and  came  within  the  provisions  of  the 
147th  section  of  that  Act,  and  one  of  the  questions  reserved  is, 
whether  the  indictment  should  have  been  tried  by  a  si)ecial  jury 
under  the  148th  section,  which  enacts, ''  that  all  offer/jcs  punish- 
able under  this  Act  shall  be  tried  as  other  offences  of  the  same 
degree  are  triable  in  the  Province  where  such  oflence  is  com* 
niitted,  save  that  the  jury  empanelled  to  tiy  the  same  shall  be 
a  special  jury." 

The  Insolvent  Act  of  1869,  and  the  Acts  in  amendment  of  it, 
were  repealed  by  the  Insolvent  Act  of  1875,  wliich  came  into 
force  on  the  1st  September,  1875.  The  149th  section  of  this  Act 
repeals  the  Act  of  1869  and  its  amendments  after  that  date, 
"  except  so  far  as  regards  proceedings  commenced  and  then  pend* 
ing  thereunder ;  and  also  as  regards  all  contracts,  acts,  matters 
and  things  made  and  done  before  such  repeal,  to  which  the  siud 
Acts,  or  any  of  the  provisions  thereof,  would  have  applied  if  not 
so  repealed  •  *  *  *  and  as  to  all  such  contracts,  acts,  mat- 
ters and  things,  the  provisions  of  the  said  Act  shall  remain  in 
force  and  shall  be  acted  upon,  as  if  this  Act  had  never  been 
passed :  Provided  always,  that  as  respects  matters  of  proceduxe 
merely,  the  provisions  of  this  Act  shall,  upon  and  after  the  1st 
day  of  September  in  the  present  year,  1875,  supersede  those 
of  the  said  Acts,  even  in  cases  commenced  and  then  pending, 
except  cases  pending  before  any  official  assignee  in  his  judicial 
capacity." 

The  140th  section  of  the  Act  of  1875,  contains  substantially 
the  same  provisions  as  those  in  the  147ih  section  of  the  Act  of 
1869 ;  but  the  141st  section  of  the  Act  of  1875  declares  that 
every  offence  punishable  under  that  Act  shall  be  tried  as  other 
offences  of  the  same  degree  are  triable  in  the  Province  where 
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such  offence  is  committed — omitting  the  provision  that  the  trial 
shall  be  by  a  special  jury,  as  directed  by  the  148th  section  of 
the  A.ct  of  1869.  If  by  the  term  "  matters  of  procedure,"  is 
meant  the  mode  of  summoning,  calling  and  swearing  the  jury, 
and  the  trial  of  the  cause  ;  then,  clearly,  this  case  was  properly 
tried  hy  a  common  juiy  under  the  141st  section  of  the  Act  of 
1875,  the  trial  by  special  jury  having  been  superseded  by  the 
express  words  of  the  149th  section  of  the  Act.  And  if  the  sum- 
moning and  sweaiing  the  jury  and  the  trial  of  the  cause  is  not 
"  matter  of  procedure,"  I  cannot  very  well  understand  what  is. 
I  ihinic  the  rules  of  practice  and  pleading  which  regulate  the 
pioeeedings  in  a  suit,  and  prescribe  the  proper  remedies,  are 
^^^tters  of  procedure,  as  opposed  to  the  principles  of  law  which 
<i^e  the  substantial  rights  and  liabilities  of  the  parties. 

The  case  of  Eeg.  v.  Kerr^  is  certainly  opposed  to  this  view  of 
^be  Statute.    There,  as  in  the  present  case,  the  defendant  was 
^dieted  for  a  violation  of  the  147th  section  of  the  Insolvent  Act 
^'  1869.    The  information  was  laid  against  him,  and  he  was  ar- 
^^ted  in  August,  1875,  and  committed  for  trial  before  the  1st 
^l)tember,  when  the  Insolvent  Act  of  1876  came  into  operation, 
t^    special  jury  had  been  struck,  but  the  counsel  for  the  Crown 
,^^dined  to  try  the  indictment  by  such  jury;  and  it  was  tried  by 
^Q  ordinary  panel.    It  was  held,  that  as  the  offence  was  com- 
'^tted  under  the  Act  of  1869,  the  case  should  have  been  tried 
"^^  a  special  jury  under  the  148th  section  of  that  Act ;  and  that 
^1^  was  not  a  matter  of  procedure  within  the  149th  section  of 
^li«  Act  of  1875.    Hagarty,  C.  J.,  said :  "  The  difficulty  here 
^Haes,  that  this  offence  is  committed  under  the  old  Act,  and  can- 
not well  be  called  an  offence  punishable  under  this  Act  (i.  c.  the 
A.ct  of  1875.)    If  the  clause  (meaning  the  proviso  in  section 
I49)  had  been  for  the  abolition  of  special  jurors  for  the  trial  of 
offences  against  the  Bankrupt  laws,  it  might  bo  argued  that  it 
"^"onld  be  pure  matter  of  procedure,  like  a  change  in  the  law  of 
evidence  or  mode  of  proof ;  and  as  the  offence  was  complete  be- 
f  oxe  the  new  Act,  the  law  of  the  Court  would  govern.   I  hardly 
^see  that  we  can  hold  the  necessity  for  a  special  jury  being  done 
&^vay  with  in  this  case.    The  law  seems  clearly  laid  down,  that 
^rbm  once  a  special  jury  has  been  struck,  the  case  must  be  tried 
^yjhat  jury ;  Rex  v.  Pei^^j."^ 
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1^77  No  floubt  thei^  is  great  force  in  the  ai^iincnt,  that  an  offenco 

Ki'/;iNA  committed  under  the  Act  of  18C9  is  not  punishable  under  the 
**•  Act  of  1875,  and  therefore  that  the  141st  section,  which  makes 

offences  triable  by  a  common  jury,  does  not  apply  to  this  cane. 
I^ecause  it  is  not  an  ofienoe  punishable  under  that  Act.  The 
words  of  the  141st  section  are,  "  Every  offence  punishable  under 
this  Act  shall  be  tried  as  other  offences  of  the  same  degree  arc 
triable  in  the  Province  where  such  offence  is  committed."  The 
mode  of  trial  being,  in  my  opinion,  "  matter  of  procedure/'  I 
think  the  provision  in  the  148th  section  of  the  Act  of  1869,  re- 
([uiring  the  indictment  to  be  tried  by  a  special  jury,  is  superseded 
by  the  mode  of  trial  pointed  outb}*^  the  14l8t  section  of  the  Act 
of  1875,  though  in  terms,  the  trial  by  common  jury  is  confined 
to  offences  punishable  under  that  Act 

A  good  deal  of  reliance  seems  to  have  been  placed  in  the  cose 
of  Reg.  V.  Kerr,  upon  the  principle  of  law,  that  when  a  special 
jury  had  been  struck  the  case  must  be  tried  by  that  jury.  That 
i-ule  was  founded  on  the  express  words  of  the  English  jury  Act, 
that  the  jury  struck  shall  be  ihe  jury  to  try  the  issue :  see  HiMl- 
dame  v.  Beauderk;^  Newmun  v.  Graha'ni;^  but  there  is  no 
such  imperative  provision  in  our  jury  Act 

Whatever  doubts  may  exist,  however,  as  to  the  moaning  of 
the  words  ^  matters  of  procedure ;"  and  as  to  their  applying  to 
the  mode  of  trial,  I  think  they  are  removed  by  the  Act  31  Vic, 
c.  1,  respecting  the  Statutes  of  Canada,  which  has  an  important 
bearing  on  this  case.  Section  7,  sub-section  37  of  that  Act 
enacts  that  "  No  offence  committed,  and  no  penalty  or  forfeiture 
incurred,  and  no  proceeding  pending  under  any  Act  at  any  time 
repealed  shall  be  affected  by  the  repeal,  except  ihat  the  proeeed- 
ings  shall  be  conformable  when  necessary  to  the  repealing  Act" 

In  the  present  ease  there  was  no  evidence  whether  the  prose- 
cution was  commenced  before  the  repeal  of  the  Act  of  1869  or 
not  On  the  back  of  the  copy  of  the  indictment  annexed  to  the 
case,  and  which  was  furnished  to  me  by  the  Clerk  of  the  Cireuiti, 
I  find  indorsed  *'  Westmorland  Circuit,  March,  1876,"  but  this 
cannot  be  taken  as  evidence  of  the  fact,  that  the  indictment  waa 
found  at  that  Circuit,  so  that  there  is  no  evidence  about  the 
commencement  of  the  prosecution  one  way  or  the  other, 

"I'S  Exch.  658.  *  11  C.  Bw  UOk 
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spuming,  then,  in  the  absence  of  any  proof  on  the  point,  that  the 
proceedings  were  not  commenced  under  the  Act  of  1869,  would 
not  the  case  come  within  the  provision  of  the  31  Vic,  c  1  ?  And 
the  offence  having  been  committed  under  the  repealed  Act  is  not 
^fiected  by  the  repeal,  except  that  the  proceedings  should  be 
conformable  to  the  repealing  Actr-^the  Act  of  1875— and  the 
**■*•!  by  the  common  jury  consequently  proper. 

Sd.  As  to  the  right  of  the  counsel  for  the  prosecution  to  direct 

J^^-^tns  to  stand  aside.    My  impression  certainly  was  that  this 

^s  A  prerogative  right  of  the  Crown,  when  the  prosecution  was 

ing  really  carried  on  by  the  Crown  officers, — a  public  prosecu- 

^tioQ — and  not  merely  where  the  name  of  the  Crown  was  used 

a  private  prosecutor. 

Before  the  Stat.  33  Ed.  1,  the  king  could  have  challenged 

itmptorily  any  number  of  jurors  wiUiout  shewing  any  cause ; 

t  this  right  was  restrained  by  that  Stat :  Co.  Lit,  156,  b ;  and 

to  the  construction  put  on  the  Statute,  the  king  is  not 

d  to  shew  any  cause  of  challenge  till  all  the  panel  is  called 

er,  and  not  then  if  a  full  jury  can  otherwise  be  obtained.  See 

V.  Frost  ;*  Manael  v.  Meg.' 
The  counsel  for  the  prosecution  relied  on  the  latter  part  of 
0  S8th  section  of  the  Dominion  Statute,  32  and  33  Vic,  c  29, 
reeogmsing  the  right  of  the  Croivn  to  direct  jurors  to  "  stand 
ide"  in  aJl  criminal  trials.    There  is  no  doubt  of  the  right  in 
fiMic  prosecution,  even  in  case  of  misdemeanor,  and  there- 
re  I  think  the  Statute  leaves  the  question  just  where  it  was 
bre.    In  Ireland  it  has  been  held  that  this  light  may  be  cx- 
by  a  private  prosecutor,  equally  with  the  Crown :    Reg. 
McOauxiTL*    On  the  authority  of  tliis  case,  I  think  the  claim 
the  counsel  for  the  pix)secution  was  properly  allowed. 
The  defendant  has  not  suffered  any  injury  by  the  prosecution 
allowed  to  exercise  this  power,  as  there  was  no  objection 
the  jurors  by  whom  the  defendant  was  tried.    He  had  no  right 
have  any  particular  persons  on  the  panel,  sworn  as  juix)rs,  and 
c^^-'Uiot  wdU  complain  that  certain  persons  would  have  been 
s^wrom  OQ  the  jury  if  they  had  not  been  ordered  to  stand  aside^ 
the  persons  who  were  sworn,  and  by  whom  he  was  tried,  being 
!?8P»1  jurors. 
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^^^^  3d.  I  think  there  is  nothing  in  the  third  objection.     The 

Rboina      statements  of  the  insolvent  in  his  examination  before  the  as- 

^*  signee  at  the  meeting  of  hiscrcditors  were  clearly  evidenceagainst 

4th.  I  think  the  witness,  Steeves,  should  have  been  allowed 
to  be  asked  the  reasons  stated  at  the  time,  why  he  bought  the 
goods  back  from  McLean.  This  evidence  was  only  applicable 
to  the  3th  Count  of  the  indictment, — disposing  of  goods  which 
remained  unpaid  for,  otherwise  than  in  the  ordinary  course  of 
business,  and  would  not  apply  to  the  other  counts — for  mutila- 
ting his  books,  and  making  a  false  schedule,  etc 

oth.  The  next  question  is,  whether  the  defendant  should  have 
been  allowed  to  withdraw  his  plea  of  "  not  guilty,"  and  demur 
to  the  indictment. 

Tlie  Dominion  Statute,  32  and  33  Vic,  c  29,  s.  32,  varies  from 
the  English  Statute,  14  and  15  Vic,  c  100,  s.  25,  which  declares 
that  every  objection  to  any  indictment  for  any /(wmaZ  defect 
apparent  on  the  face  thereof,  shall  be  taken  by  demurrer,  before 
the  jury  are  sworn,  and  not  afterwards.  Our  Act  omits  the 
word  "  formal,"  and  declares  that  "  every  objection  to  any  indict- 
ment for  any  defect  apparent  on  the  face  thereof,"  must  be  token 
by  demurrer,  etc,  before  the  defendant  has  pleaded,  and  not 
afterwai*ds  ;  and  directs,  as  does  the  English  Statute,  that  the 
Court  before  which  the  objection  is  taken,  may  cause  the  indict- 
ment to  be  amended.  But  it  goes  further,  and  declares  that "  no 
motion  in  arrest  of  judgment  shall  be  allowed  for  any  defect  in 
the  indictment  which  might  have  been  taken  advantage  of  by 
demurrer,  or  amended  under  the  authority  of  this  Act"  Now, 
the  objections  to  this  indictment  were  clearly  grounds  of  de- 
murrer ;  it  therefore  seems  to  me  that  if  the  defendant  had  de- 
murred to  the  indictment  instead  of  pleading,  I  would  have  been 
authorised  to  amend  it  by  adding  the  words  '*  with  intent  to  de- 
fraud hLs  creditors,"  in  order  to  bring  the  case  within  the  147th 
section  of  the  Act.  No  advantage,  therefore,  would  havb  been 
obtained  by  the  defendant  by  allowing  him  to  withdraw  his 
plea  and  demur.  The  case  was  tried  as  if  the  indictment' had 
l^ccn  amended  in  fact,  and  the  jury  were  directed  that  in  order 
to  find  the  defendant  guilty  they  must  be  satisfied  that  he  did 
tlio  acts  charged,  with  intent  to  defraud  his  creditors. 
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^tti.  I  think  the  evidence  clearly  supported  the  first  count.  If 
™cte  was  an  actual  transfer  to  Steeves  of  the  goods  in  defend- 
*^*8  store,  then,  so  far  as  appears,  he  had  no  personal  chattels 
^  Uign  to  his  assignee;  but  there  were  book  debts  which 
<^1it  to  have  been  included  in  his  schedule  whether  they  were 
'■'ge  or  small    The  3d  section  of  the  Insolvent  Act  of  1SG9  re- 
V^ites  the  assignee  to  prepare  and  exhibit  at  the  first  meeting 
^   the  creditors,  statements  shewing  the  position  of  the  affairs 
^    (lie  insolvent ;  one  of  which  is,  "  a  statement  shewing  the 
'A^oant  and  nature  of  all  the  assets  of  the  insolvent,  including 
inventory  of  his  estate  and  effects."    And  the  insolvent  is 
to  assist  in  the  preparation  of  such  statements,  and  to 
at;^«Qd  the  meeting  for  the  purpose  of  being  examined  on  oath 
'^^Imtive  to  the  contents  thereof ;  "  and  at  such  meeting  he  shall 
*lo  a  declaration  under  oath,  stating  whether  or  not  such  stat<)- 
"^^^nts  and  schedule  are  correct."     He  did  make  a  sworn  statc- 
*^c«it  which  was  exhibited  at  the  first  meeting  of  his  creditoi-s, 
^*^  which  he  alleged  that  he  had  no  assets  whatever.     The  jury 
*^^ve  found  that  this  statement  was  not  true,  and  that  the  omis- 
**on  of  the  assets  from  his  statement  was  done  wilfully  and  with 
^^^teiit  to  defraud  his  creditors.     Whatever  debts  were  due  to 
*^tn,  whether  large  or  small,  it  was  his  duty  to  give  his  crcditoi-s 
^  statement  of ;  and  the  fact  of  several  pages,  including  accounts, 
^^^ving  been  cut  out  of  his  books,  and  the  contradictory  state- 
**^«at8  respecting  it,  were  sufiicient  to  justify  the  jury  in  fimiing 
•«  they  did.    Though,  technically,  the  schedule  may  be  a  state- 
^x^€iit  of  the  insolvent's  liability :  see  form  (B) ;  he  could  not 
*Ufcve  been  misled  by  the  indictment  which  sets  forth  correctly 
"^rliat  he  is  charged  with,  namely,  omitting  from  the  statement 
^Wlndb  he  filed,  his  goods,  chattels,  credits  and  book  accounts. 
OalHng  the  statement  a  schedule  is* not  a  misdescription,  for  a 
Rtakement  of  a  man's  property  and  effects  is  a  schedule — in  other 
W'ords — a  list  or  inventory  of  it     I  cannot  think  that  using  the 
tenn  "  schedule,"  when  perhaps  strictly  it  should  have  been 
c^Ied  a  "  atatement,"  is  of  any  importance,  the  act  of  omission 
which  he  did,  being  con-ectly  set  out  and  proved.     It  is  suffi- 
cient if  the  evidence  agree  in  substance  with  the  allegation  in 
^e  indictment :  Areh.  Orim.  Ev.  181. 

'^he  objection  to  <lefendant's  being  found  guilty  on  the  3<1  and 
48 
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4th  counts  Im,  that  it  is  alleged  that  having  made  an  assignnu 
under  the  Act,  he  mutilated  and  alteix^l  one  of  his  books.  1 
evidence  was  that  this  mutilation  or  alteration  (the  cutting  < 
the  leaves)  took  place  in  November,  1874,  about  3  months  p 
vious  to  the  defendant's  assignment  under  the  Act  And  1 
question  is  whether  the  allegation  of  Itaving  made  an  assif 
ment  is  a  material  allegation  ?  The  words  of  the  147th  sect) 
are :  ''  If  he  shall,  with  intent  to  conceal  the  state  of  his  affiu 
or  to  defeat  the  objects  of  the  Act,  destroy,  alter,  mutilate 
falsify,  eta,  any  books,  paper,  writing  or  document  relating 
his  pix)pei*ty,  trade,  dealings  or  affairs,"  etc. .  If  an  insolvc 
makes  a  fraudulent  alteration  in  his  books,  with  intent  to  < 
fraud,  it  cannot  be  mateiial  whether  it  was  done  before  or  afi 
his  assignment  An  allegation  which  need  not  be  made  d< 
not  require  proof.  If  the  facts  pix)ved  constitute  an  oflfei 
punishable  by  law,  it  is  not  necessary  to  prove  the  offei 
charged  to  the  whole  extent  laid  in  the  indictment:  Ar 
Crim.  Ev.  188 ;  Reg.  v.  Holiingherry  ;*  Reg,  v.  Jones?  3  Rv 
Cr.  308.  If  the  evidence  was  sufficient  to  satisfy  the  jt 
that  the  leaves  were  cut  out  of  the  book  by  the  dcfenda 
or  with  his  assent,  then  I  think  the  contradictory  statemei 
made  by  the  defendant  and  Steeves  respecting  the  transi 
tion,  were  sufficient  to  warrant  the  jury  in  finding  tl 
the  act  w&s  done  with  the  intention  of  concealing  t 
state  of  the  defendants  affairs,  and  in  contemplation 
insolvency.  Why,  othenvisc,  should  the  defendant  ha 
cut  out  the  leaves  ?  Steeves'  accoimt  of  it  was  too  unreasc 
able  to  be  }.»elieved.  The  jury  were  expi-essly  told  that 
order  to  find  defendant  guilty  on  any  of  the. counts  they  mi 
be  satisfied  that  he  did  the  acts  charged,  with  intent  to  deCiB 
his  croditoi's  ;  and  having  found  against  him  on  this  count,  th 
must  have  been  satisfied  that  he  cut  the  leaves  out  of  the  bo 
with  that  intention. 

As  to  the  7th  point,  misdirection,  1  do  not  think  there  n 
any,  and  the  rest  of  the  Court  are  also  of  that  opinion. 

As  the  Court  has  power  (1  Rev.  Stat  444.)  to  "  amend  « 
judgment  given,"  or  "  to  make  such  other  order  as  justiee  mi 
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require/*  the  order  will  be,  that  the  judgment  be  altcreil  by 
confining  it  to  the  first,  third  and  fourth  counts,  and  that  a 
verdict  of  not  guilty  be  entered  on  the  fifth  count,  the  evidence 
tendered  in  reference  to  the  charge  in  this  count  having  been 
improperly  rejected. 

Weldon,  J.  The  defendant  had  become  an  insolvent  by  vol* 
untary  assignment  on  the  27th  January,  1875.  Under  the  In* 
solvent  Act  of  1869  proceedings  had  been  taken  against  him 
under  tJie  147th  section  of  that  Act,  and  an  indictment  found 
against  him  at  the  Assizes  held  in  the  County  of  Westmorland, 
in  March,  1876,  and  tried  and  found  guilty  at  the  Circuit  Couil 
in  August  of  the  same  yeai*.  The  counsel  for  the  prisoner  con- 
tended he  ought  to  bo  tried  by  a  special  jury,  as  required  by  the 
148th  section  of  the  same  Act  The  objection  was  not  sustained, 
and  he  was  tried  under  the  provisions  of  the  Insolvent  Act  of 
1873  by  a  common  jury.  Several  other  objections  were  made 
by  the  counsel  for  the  defendant,  which  were  i^escrved  by  the 
learned  Chief  Jastice,  who  tried  the  cause. 

The  only  material  one  is  the  question  reserved,  whether  the 

jttiBoner  could  be  tried  by  a  common  jury,  the  ofience  having 

l)een  committed  in  January,  1875,  when  the  Insolvent  Act  of 

11869  was  in  force.     The  148th  section  declares,  "  All  ofifences 

;jpuni8hable  under  this  Act  shall  be  tried  as  other  offences  of  the 

&Ame  degree  are  triable  in  the  Province  where  such  ofTence  is 

I,  save  that  the  jury  empannelled  to  try  the  same  shall 

a  special  jury,  to  obtain  which  the  prosecuting  officer  is  re- 

squired  and  authorized  to  take  such  pix)cceding8  as  in  a  civil 

csase  are  necessary  to  obtain  such  a  juiy.'' 

The  offence  charged  against  the  defendant  was  committed 
prior  to  the  Ist  September,  1875,  in  his  examination  before  the 
crfkial  assignee,  in  signing  the  schedule  which  had  been  pre- 
pared from  his  books — his  books  shewing  certain  pages  of  the 
cicoounts  cut  out,  and  no  satisfactory  explanation  given  there- 
for.   This  formed  the  subject  of  the  indictment,  and  upon  which 
"he  was  convicted.    It  w&s  a  fraud  omitting  from  his  schedule 
the  items  in  the  absent  sheets,  and  comes  within  the  exceptions 
to  be  dealt  with  as  provided  for,  under  the  repealing  section  14f) 
of  ihe  Insolvent  Act  of  1875,  by  the  Insolvent  Act  of  1809. 
The  assignment  under  the  Act  of  18G0  \(^^  a  voluntaiy  deed 
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of  assignment,  and  it  was  under  the  proceedings  taken  thereon 
that  the  offence  alleged  was  committed.  By  the  Insolvent  Act 
of  1875  there  can  l^e  no  voluntary  assignment  by  deed  as  in  the 
previous  Act.  It  was  an  act,  matter,  or  thing  having  reference 
to  the  fmud,  and  came  within  the  exception  in  the  i-epealing 
section. 

The  preliminaiy  proceedings  to  make  out  the  fraud  were  done 
under  the  Act  of  18G9,  the  exception  in  the  repealing  clause,  the 
language  being,  "  and  especially  suA^h  aHUfe  cont)\n'y  to  the  pro 
vhioixs  of  the  said  Acts  having  'iffen'iue  to  fraud  and  fraudu- 
lent preferences'^  The  provisions  of  the  Act  of  18G9  remain  in 
foi'cc  to  be  acted  upon  as  if  the  Act  of  1875  had  never  been 
passed.  Tlie  proviso  in  the  repealing  section,  *'  that  as  inspects 
mattei's  of  procedure  merely,"  in  my  opinion  lias  reference  to 
civil  procedure,  not  criminal  procedure  ;  they  icmain,  where  the 
Cix)wn  is  a  party,  as  it  was  before  the  fmssing  of  the  Act  of  187-). 

The  indictment,  therefore,  in  the  opinion  which  I  entertain, 
could  only  be  tried  by  a  juiy  constituted  as  directed  by  the  Act 
of  18G9,  section  148,  that  is  to  say,  a  specii.!  jury.  A  special 
jury  had  been  struck,  and  some  of  them  were  in  attendance. 
The  Statute  creating  the  offencedii-ectedby  what  jury  ,adefendant 
should  be  tried,  and  he  could  not  be  tried  in  any  other  way  than  as 
the  Statute  directed.  On  this  gix)und,  therefore,  I  think  there 
was  a  mistrial,  and  a  venire  de  novo  must  be  aw^arded.  Whether 
it  will  do  the  defendant  any  benefit  I  am  not  prepared  to  say.  I 
agree  with  the  judgment  pronounced  by  the  learned  Chief 
Justice  on  the  other  points  i'esei'\'ed.  As  to  the  third  ground, 
whether  the  defendant's  examination  before  the  assignee  under 
the  Insolvent  Act  was  properly  read  in  evidence,  I  refer  to  The 
Qiu'cn  V.  Scatty^  and  The  Queen  v.  Widdop.^ 

Fisher  and  WirrMoRE,  JJ.,  concurred. 

DiTFF,  J.  was  absent,  but  Allen,  C.  J.,  stated  that  he  also 
concurred  in  his  judgment. 

Ordered,  tlud  the  jiLdtjm<int  be  altered  by  confining 
it  to  the  first,  third  and  foui'th  counts  ;  and 
tluit  a  verdict  of  not  guilty  be  entered  on  the 
fifth  count. 


>  25  L.  J.  Bep.  M.  C.  128. 


'  Cr.  Cm.  Ret.  42  L.  J.  B.,  M.  C.  a 


TRINITY  TERM,  XL.  VICf.  389 

Doe  Dem.  VIOLETTE  v.  THERRIAU.  __!!!!__ 

^^'ilt — Execution  qf—'Neeemty  of  tettaior  being  ahie  to  see  wiineeeee        ^^^"'^ 
mgn — WknAitT  ke  must  be  eoneeioue  qf  what  ihetf  are 
dcinff — Sound  and  diepoeing  mmd — 
Burthen  of  proof, 

•'^  «  Boft  nffiouBl  that  ft  iMtotor  be  in  IIm  Mme  room  with  the  witneaeee  when 
ibfly  ftre  niheerihiqg  their  nftmee  to  the  will,  bat  he  mnet  be  both  able  to  aee 
iheni  iJ^  and  also  mentally  eatable  of  understanding  what  is  being  done. 
3  eonstitnte  a  eonnd  diapoaing  mind,  a  testator  most  have  capad^  to  oompre- 
hend  and  deal  with  snbjeets  reqoiring  thought,  reflection,  memory  and  judg- 
Bent. 

le  pmf  ol  the  due  execution  of  a  will  eminently  lies  on  him  who  sets  it  up, 
snd  it  is  more  fatal  to  him  than  to  his  adversary  if  he  leaves  difficulties  en- 
tirely 


*'_  •     iUMill»K 


Ejectment,  tried  at  the  liAdawaska  Circuit  before  Weldon,  J. 
The  plaintiff  was  the  son  and  heir  at  law  of  Theodore  Violettc, 
ho  died  seized  of  the  locus  in  quo  in  May,  1864.  The  defend- 
daimed  title  under  a  will  executed  by  Theodore  Violettc. 
"irjie  jury  found  for  the  defendant,  whereupon  the  plaintiff  ob- 
t^iamed  a  rule  msi  for  a  new  trial,  the  two  principal  grounds  re* 
lied  on  being,  1st,  that  the  will  was  not  attested  by  the  wit- 
in  the  testator^s  presence ;  Snd,  that  the  testator  was  not 
of  what  he  was  doing  when  he  affixed  his  mark  to  the 
ill ;  and  that  he  did  not  know  the  nature  and  contents  of  it. 
A.11  the  material  parts  of  the  evidence  are  so  fully  set  out  in  the 
judgment  of  the  Court  that  it  is  unnecessary  to  state  it  hei-e. 

June  15.    E,  L,  Wetmore  shewed  cause.    The  will  was  exe- 
cuted in  the  same  room  where  the  testator  was,  and  the  wit- 
nesses were  visible  to  him,  though  he  could  not  see  the  actual 
Btg[iiing.    The  autiiorities  are,  that  when  the  memory  of  the 
^ritncsses  fails  as  to  the  execution  of  a  will,  and  on  its  face  it 
appears,  as  this  will  does,  to  have  been  properly  executed,  the 
l*w  will  presume  a  proper  execution  :     1  Jarm.  Wills  124,  125, 
126, 146,  227 ;  Blake  v.  Knight  ^  Cooper  v.  Socket  ;*   1  Redf. 
Wills  237,  288,  245,  246 ;  Lloyd  v.  RoheHs ,-»  Vinneconihe  v. 
Butter  ;*  27ie  goods  of  Hdgate  ;*  Longford  v.  Eyre,* 

It  is  not  absolutely  neeessar}^  that  the  testator  should  see  the 
actual  signing  by  the  witnesses.  Being  in  the  same  room  there 
^  nused  the  presumption  of  proper  execution  :  Gierke  v.  Ward 
1^  D^.  8799.    See  also  Casson  v.  Dade,  (id.) 

il  Jw.  623.  »  12  Moo.  P.  a  158.  •  29  L.  J.  Prob.  161. 

»i  «1.  «  S4  L.  J.  P»ob.  18.  MP.  Wma.  740. 
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LiKjrin,  contra.  "  In  presence  of  the  testator"  must  mean 
where  the  testator  may  see  the  witneas.  Doe  cL  Wright  v.  Maui' 
fold}  shews  that  the  question  is,  was  the  testator  in  a  position 
that  he  could  see  the  witnesses.  Here,  lying  sick  in  bed,  with 
the  high  foot  board  between  him  and  the  witnesses,  he  could 
not  see  them.  No  pi-esumption  can  be  raised  here  because  the 
witness  remembers  the  facts  and  the  position  of  the  parties. 

Longford  v.  Eyre  decides  that  it  is  not  sufficient  that  the  wit- 
nesses arc  in  the  same  room  with  the  testator. 

Cur,  adv.  vult 

The  judgment  of  the  Couit  was  now  delivered  by 

Allen,  C.J.  This  action  was  brought  by  the  son  and  heir  at  law 
of  Theodore  Violette,to  recover  possession  of  a  lot  of  land  of  which 
he  died  seized  in  May,  18G4,  leaving  ten  children.  The  defend- 
ant claimed  that  Theodore  Violette  had  made  a  will,  devising 
th(i  land  to  his  wife,  under  whom  the  defendant  claimed  by  a 
deed  dated  5th  November,  18G5 ;  and  the  question  is  whether 
this  will  was  properly  executed. 

It  appears  that  between  four  and  five  years  before  his  death, 
(one  of  the  witnesses  said  it  was  in  August,  1859,)  Violette  had 
a  paralytic  attack  which  affected  his  power  of  speech  ;  that  for 
a  short  time  he  could  speak  indistinctly,  but  after  a  few  months 
he  could  only  say  "  yes"  and  "  no ;"  and  when  spoken  to  he 
would  sometimes  nod  his  head  and  make  signs  with  his  hands. 
That  during  the  last  year  of  his  life  he  was  confined  to  hia  bed, 
and  could  not  rise  without  assistance ;  but  pi*eviously  to  that 
he  used  to  walk  about  a  little.  The  will  was  written  by  a  per- 
son named  Keegan,  who  was  one  of  the  subscribing  witnesses 
to  it,  but  who  was  not  examined  as  a  witness  on  the  trial. 

The  only  account  given  of  the  circumstances  attending  the 
drawing  of  the  will  is  in  the  evidence  of  Rosamond  Violette, 
who  was  also  a  subscribing  witness  to  it,  and  who  understood 
and  spoke  English  veiy  imperfectly.  He  says  that  he  went  to 
the  deceased  Violette's  house  with  Keegan ;  that  Violette  was 
lying  in  bed  ;  that  he  could  not  speak  except  to  say  "  auP*  or 
"  non ;"  and  that  when  he  answered  "  oui"  or  "  ruyii**  to  the 
(|uestions  the  witness  asked,  he  thought  he  (deceased)  under- 
stood them.     The  witness  then  proceeds : 

» 1  M.  &  8.  ;»4. 
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'*   X  went  to  his  bed-aide  and  asked  him  if  he  was  willing  to  give  his 

ItxifdL    to  some  person  in  surety  for  him.     I  asked  him  if  he  would  give 

bis  property  to  his  wife,  and  that  would  come  back  to  one  of  his  own 

duidxen ;  that  she  would  be  willing  to  give  the  laud  to  any  son  his 

wife   wished.     He  said  **  aiii"  "  atii"  for  certain.     I  don't  remember 

tny  signs.     He  appeared  to  imderstand  the  question  I  asked  him.     I 

tBked  him  if  he  would  not  prefer  to  give  the  property  to  one  of  his 

^dren.     He  said  "  no7iy"  **  ^wn"     After  that  the  will  was  written 

by  Mr.  Ke^j^an.     Keegan  spoke  to  him.     I  don't  know  what  he  said. 

After  Keegan  spoke  to  him  he  went  to  draw  the  will/' 

On  cross-examination  he  said : 

**  Theodore  (the  deceased)  was  not  able  to  move  his  tongue ;  he 
would  tiy,  bat  could  do  nothing ;  the  words  he  said  could  not  l)e  un- 
dentood ;  he  could  say  **  oui"  and  **  non." 

The  evidence  of  this  witness  as  to  the  execution  of  the  will  is 
as  f oUows : 

"  I  remember  the  will  being  signed  by  Theodore.  I  can't  say  the 
viU  was  read  over  after  being  written.  I  asked  Couillard  (one  of  the 
witnesses)  to  sign  my  name  to  the  will.  I  saw  Theodore  sign  the 
piper  which  Keegan  wrote,  this  way :  he  put  the  pen  in  Theodore's 
kind,  and  he  helped  him  to  make  a  mark.  ^  ^  -»  I  don't  remem- 
W  that  the  will  was  explained  to  him.  Keegan  can  explain  a  thing 
wettfrom  English  to  French." 

Cooillard  gave  ihe  following  account  of  what  took  place  at 
tho  execution  of  ihe  will : 

T  was  present  at  the  signing  of  a  paper  by  Violette.  This  (point- 
ing to  his  name  as  a  witness)  is  my  signature  to  the  pai)er.  The 
*VMtiue  'James  Keegan'  is  his  own  handwriting.  The  mark  to 
^Itoodore  Violette's  name  was  made  by  him  when  a  pen  was  put  in 
^  hand,  and  his  hand  was  guided  to  make  a  mark.  Rosamond 
^Wette  was  present  *  Rosamond  Violette'  was  written  by  me  at  his 
'"peBt,  We  were  all  three  present.  Theoilore  Violette  was.  We 
*X&ed  on  a  table  behind  the  bed — all  were  present.  It  was  signed 
^Theodore,  and  then  we  went  to  the  table  and  signed  our  names." 
^  cross-examination  he  said  : — '*  I  don't  think  Tlieodore  could  see  us 
^  it  behind  the  bed.  I  was  not  asked  to  sign  it  by  Theodore 
^ette.  I  can't  say  he  knew  we  were  signing  it.  He  said  nothing 
**kfi  was  very  feeble.  I  don't  think  he  saw  me  sign.  I  can't  swear 
°Q  knew  what  we  were  signing — he  took  no  part  in  the  pi'oceedings. 
^'i^odore  did  not  recognize  me  or  say  anything  to  me ;  he  did  not 
1^  to  any  person  while  I  was  thei'o ;  ho  made  a  sijE^,  this  way 
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(extending  Iub  arm),  when  they  spoke  to  him  of  his  wife  and  dnUk 
Keegan  did  not  read  the  will  to  him.  He  tried  to  expUun  it  to  h 
and  he  waived  his  hand  to  his  wife  and  duldran."  *****  So 
thing  was  said  about  reading  the  wilL  Keegan  asked  me  if  it  ' 
neoessaiy  to  read  the  will  to  him.  I  told  him  I  thonght  it  was  no  i 
and  it  was  not  read." 

On  re-examination  he  said : 

'*  The  meaning  was  explained  to  him — the  meaning  was  explaii 
in  French.  Yiolette  said  nothing,  but  made  a  sign  to  his  wife  i 
children.  Margaret  and  Angelique,  two  of  the  children  were  tl 
standing  by  their  mother." 

In  reference  to  ihe  attestation  of  the  will  the  witness  said 

*'  I  wont  swear  be  (deceased)  could  not  see.  It  was  a  high  bedst 
with  a  foot  bo^rd.     We  went  to  the  rear  of  the  bed." 

This  witness  gave  the  following  evidence  of  the  tcstat< 
condition  on  other  occasions : 

"  I  saw  him  some  time  after  he  was  sick,  durinp;  fifteen  or  eight 
months.  At  first  he  could  walk  al)out  the  house.  I  did  not  hear  ] 
R])eak.  I  never  heard  him  pronounce  a  woixl.  I  heartl  him  tn 
speak,  but  he  could  only  mumble.  I  never  tried  to  talk  to  him. 
could  only  walk  very  slow  when  I  saw  him — ^he  was  weak  in  his  m 
as  in  the  rest  of  his  constitution.  I  never  saw  him  oocnpied  in  i 
employment.  I  was  there  once  with  my  wife,  and  Mrs.  Yioletle  ti 
to  make  Theodore  understand  who  we  were,  and  she  oonkL  not 
tried  to  make  signs  with  his  hands  and  mumble.  I  never  undent 
anything  from  his  signa  *  *  *  I  was  there  ten  or  twelre  moi 
before  the  paper  was  signed.  I  never  remember  seeing  anyone  iatt 
to  him  before  the  paper  was  signed,  nor  his  oideavor  to  ccmunmw 
anything  to  anybody  else.  I  only  saw  him  wave  his  hand  to  hk  i 
and  children.'' 

Rosamond  Violette  said  that  he  had  seen  the  deceased's  m 
moving  him  and  giving  him  things ;  that  he  could  not  nu 
them  understand  what  lie  wanted ;  that  sometime  before 
made  his  will  (the  witness  could  not  say  how  long)  he  as! 
the  deceased  if  he  thought  he  was  going  to  get  better,  and 
could  not  understand  him. 

Evidence  of  the  same  kind  was  given  by  several  otiier  n 
nesses.  Laurent  Tardie  stated  that  he  went  to  see  Yiok 
when  he  was  first  taken  sick  ;  that  he  could  speak,  and  aa 
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^  imds.    Said  he  thot^t  he  was  taken  with  palsy ;  thai  he  . 

^■^  bim  again  two  or  three  weeks  after  that  and  he  could  only 

■y  "yes"  «nd  **  no."    Lapoint  says  that  he  saw  Violette  several 

tones  after  he  was  taken  ill ;  that  he  could  speak,  but  his  tongue 

was  affected ;  that  he  transacted  some  business  with  him  about 

three  or  four  weeks  after  he  was  attacked ;  that  he  saw  him 

erery  two  or  three  months,  and  found  his  speech  failing ;  that 

for  the  first  three  or  four  months  he  could  understand  him ;  that 

he  talked  with  him  until  he  died,  but  he  could  not  say  that  he 

(Violette)  understood  him ;  that  two  years  after  his  sickness  his 

ability  to  comprehend  began  to  diminish ;  and  he  could  perceive 

all    along,  that  his  understanding  was  diminishing.    Coombes 

sajTs  that  he  saw  Violette  often  after  he  was  attacked  with  par- 

alyBis ;  that  he  could  not  speak ;  that  he  appeared  to  understand 

when  spoken  to,  and  would  make  signs ;  but  that  it  was  hanl  to 

^uideistand  what  he  meant 

^8  widow,  asd  another  witness,  the  wife  of  his  son,  Francis 

^^lette,  and  who  lived  in  the  house  with  him  a  year  and  a  half 

^'taer  he  ww  taken  ill,  stated,  that  for  a  year  and  a  half  before 

'^  deaA,  he  conld  only  say  **  yes"  and  "  no ;"  that  he  lost  his 

'^^cinory  and  could  not  count ;  that  in  April,  1863,  he  had  a  fit, 

^»d  thej  ihonght  he  was  dying,  but  that  he  got  better ;  but  that 

'^  took  no  notice  of  wha4i  was  going  on  in  the  house.    The 

^^idow  also  stated  that  she  gave  directions  to  Eeegan  to  draw 

^^  win,  and  that  she  had  no  instructions  from  her  husband  to 

^  80 ;  bat  did  it  in  consequence  of  some  mtimation  from  her 

'^tebod,  and  thoiqg;ht  it  never  would  be  taken  up. 

^e  win  is  in  the  foUowing  words,  omitting  the  formal  parts : 

In  the  name  of  Qodj  Amen.     I,  Theodore  Violette,  of  the  Parish 
^  Sunt  Leonard,  in  the  County  of  Victoria,  and  Province  of  New 
Bkmmwick,  yeoman,     ♦    *    ♦    do  make  and  ordain  this  my  last  will 
and  tartament,  that  is  to  say,  etc. 

Firrt,  I  give  and  bequeath  to  Louisa,  my  dearly  beloved  wife,  whom 
1  Ukewiae  constitute,  make  and  ordain  the  sole  executrix  of  this  my 
list  wfll  and  testament,  all  and  singular  my  lands,  messuages  and  tene- 
"'ttiti,  by  her  freely  to  he  possessed  and  enjoyed,  on  tiiie  following  con- 
^''"Qtti;  that  is  to  say  :  the  said  Louisa  shall  have  all  our  minor  chil- 
*"•■  tiken  care  of  until  they  hecome  of  age,  and  remain  under  her 
**tiiol  and  protection,  attending  to  their  ciu]:)lovments  faithfully  and"  ' 
49 
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diligently  during  said  minority  ;  and  also,  that  the  said  Louiaa  ahf 
transfer  the  said  property,  without  i^eserve,  to  one  of  our  children 
her  own  selection,  for  her  support  and  maintenance  during  her  nat 
ral  life.  I  likewise  bequeath  to  the  said  Louisa  all  my  personal  pro 
erty  of  every  description.  And  I  do  hereby  utterly  disallow,  revol 
and  disannul  all  and  evei*y  other  former  testaments,  wills,  etc. 

In  witness  whereof  I  have  hereunto  set  my  hand  and  seal  this  eigh' 
day  of  June,  in  the  year  of  our  Jyord  one  thousand  eight  hundred  ai 
sixty  three. 

Signed,  sealed,  ptx>nounccd  and  declared 
by  the  said  Theodore  Violette  as  his 
last  will  and  testament,  in  the  presence 
of  us,  who  in  his  presence,  and  in  the 
presence  of  each  other,  have  hereunto 
subscribed  our  names. 

Rosamond  Violette, 

h.  a.  couillard, 

James  Keeoan. 

The  admission  of  the  will  in  evidence  was  objected  to  on  il 
ground  that  it  was  not  proved  to  have  been  subscribed  by  tfc 
witnesses  in  the  testator's  presence,  within  the  meaning  of  H 
Statute  of  Wills ;  but  the  learned  Judge  received  it,  being  < 
opinion  that  as  it  was  signed  by  the  witnesses  in  the  same  rooi 
in  which  the  testator  was,  the  statute  was  complied  with,  an 
on  that  point  he  directed  the  jury  that  the  execution  of  the  wi 
was  proved.  On  the  other  objection,  the  capacity  of  Violette  t 
make  a  will,  and  his  ability  to  understand  the  contents  of  th 
paper  to  which  his  name  was  affixed,  the  learned  Judge  told  ih 
jury  that  though  his  body  might  be  feeble  his  mind  might  I 
good.  That  his  illness  might  weaken  his  mind ;  and  the  quei 
tion  was,  had  it  done  so  ?  Could  he  understand  what  he  wa 
doing  when  he  made  his  mark  to  the  will  ?  If  he  could,  th 
will  was  properly  executed,  and  the  defendant  wa.<  entitled  t 
the  verdict. 

The  jury  found  for  the  defendant. 

The  substantial  questions  on  the  motion  for  a  new  trial  are : 

1st.  Whether  the  will  was  attested  by  the  witnesses  in  th 
testator's  presence ; 

2d.  Whether  the  testator  was  conscious  of  what  he  was  doim 
when  he  affixed  his  mark  to  the  will ;  and  whether  he  knew  th 
nature  and  contents  of  it. 
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As  to  the  first  question  :  the  Statute  requires  that  the  wit- 
shall  attest  and  subscribe  the  will  in  the  presence  of  the 
t^d^ator.    The  language  of  the  present  Statue  is  the  same  as  that 
of  the  Statute  of  Frauds,  in  reference  to  the  execution  of  wills 
o:f  real  estate,  and  therefore  it  would  seeui  that  the  decisions 
livliich  have  taken  place  on  the  fonner  would  govern  the  con* 
fttoruction  of  these  words  in  the  present  Act.    The  result  of  the 
ca^es  under  the  Statute  of  Frauds  was,  that  it  was  not  necessary 
tl&at  the  testator  should  actually  see  the  witnesses  sign,  but  that 
it^   was  sufficient  that  he  migJU  have  seen  them  if  he  chose  to 
loolc    Shires  v.  Olaacock ;'  Casaon  v.  IXid^; ;'  Doe  v.  Manifold ;» 
•  ^Vxi  V.  Winchdaea  ;*  Windidaea  v.  Wauchorpe ;"  In  tlie  goods 
^f  Trimindl*    In  Newton  v.  Clarke,^  where  the  witnesses  attested 
t^He  will  in  the  same  room  where  the  testator  was  lying  in  bed, 
^With  the  curtains  closed  so  that  he  might  not  have  seen  them 
^ign»  Sir  H.  Jenner  was  of  opinion  that  the  will  was  attested  in 
the  testator  K  pi-esence,  though  he  could  not  actually  see  them 
sign.     But,  in  a  subsequent  case.  Tribe  v.  Tribe,*  where  the  .tes- 
tatrix was  lying  in  bed  with  tlie  cuitains  closed  and  her  back 
to  the  attesting  witnesses  when  they  subscribed,  and  it  appeared 
that  fhe  could  not  have  seen  them  do  so  even  if  the  curtains 
hjid  not  been  closed,  by  reason  of  her  inability  from  weakness 
to  turn  herself  in  bed  into  a  position  in  which  she  could  have 
«»^en  them  sign ;  the  same  learned  Judge  held  that  the  Statute 
l^ad  not  been  complied  with ;  and  in  distinguishing  the  case  from 
'^'ticton  v.  Clarke,  he  said :    "  In  the  case  which  has  been  refer- 
T^d  to,  in  which  a  testator  had  signed  his  will  with  the  curtains 
closed,  the  Court  was  of  opinion  that  under  the  circumstances 
there  stated,  that  fact  was  not  sufficient  to  invalidate  the  exe- 
oution — ^the  mere  fact  of  the  will  having  been  attested  when 
the  curtains  were  closed ;  but  in  the  present  case  the  testatrix 
^^^as  placed  m  such  a  position  that  by  no  possibility  could  she 
See.    Then  what  was  the  distinction  between  this  case  and  that 
of  a  will  being  signed  by  the  witnesses  in  another  i*oom  ?    The 
deceased  might  as  well  have  been  absent.     Ceilainly,  the  case 
<^ited  went  to  the  extent,  that  if  she  could  see,  in  the  absence  of 
^11  proof  to  the  contraiy,  that  was  sufficient.     I  apprehend  that 

^  'i2SAlk.  688.       MBro.  C.  C.  99.        M  M.  4  S.  294.        *Tc.  &  P.  485. ~ 
*  3 Rom.  ill.    •  U  Jur.  N.  8, 3^8,    ^2Curt.32Q,    M  Ilobert  775 ;  13  Jur.  793. 


I8t7 


Doed, 

VlOLBTTl 

Thmriac. 


i 


396 


CASES  IN  THE  SUPREME  COURT, 


1877 
Doed, 

VjOLBITB 
TuiKftlKUU 


if  the  circuin.stanceis  ha<l  been  such  that  she  could  see;  and  there 
was  no  evidence  to  prove  that  she  did  not  see,  then  it  might  be 
said  to  be  signed  in  her  presence ;  but  here  was  positive  evi* 
dencc  that  she  could  not  see.  Then  could  it  be  said  that  this 
will  was  attested  by  the  witnesses  in  the  presence  of  ihe  testa- 
trix ?  The  Court  went  as  far  as  it  could  when  it  held  thai 
though  th^  bed  curtains  at  the  foot  were  closed,  it  was  witiiin 
the  presence ;  but  here  it  was  asked  to  go  further." 

Now  what  aixi  the  facts  of  the  present  case  ?  It  is  true  the 
will  was  attested  and  subscribed  by  the  witnesses  in  the  same 
room  in  which  the  deceased  was  ;  but  could  he  see  them  sub- 
scribe ?  Was  he  in  a  position  that  he  might  have  seen  if  he 
wished  to  do  so,  or  was  he  in  sucli  a  state  of  helplessness  as  to 
be  unable  to  raise  himself  in  his  bed  and  see  what  the  witnesses 
were  doing,  assuming  that  he  m'xls  conscious  of  what  was  going 
on  ?  The  evidence  does  not  clearly  shew  whether  he  was  in  a 
position  where  he  might  have  seen  or  not ;  though,  to  our  minds, 
the  whole  tendency  of  it  is  to  show  that  he  was  incapable  of 
moving  in  bed  without  assistance,  and  therefore  could  not  pos- 
sibly have  seen  the  witnesses  i<ign  the  will,  in  consequence  of 
the  foot  board  which  was  between  him  and  the  table  where  it 
was  signed.  Couillard,  the  only  witness  who  speaks  to  this  part 
of  the  transaction,  states  his  belief,  (though  he  will  not  swear 
positively)  that  Violette  could  not  see  the  witnesses  sign.  But 
the  mero  fact  of  being  able  to  see  the  witnesses  sign  is  not 
enough.  The  testator  must  be  conscious  that  the  witnesses  are 
attesting  his  will,  otherwise,  it  is  not  signed  in  his  "  jnesenoe." 
In  1  Jarm.  Wills  74,  it  is  said  that  to  constitute  "  presence**  it 
is  essential  that  the  testator  should  be  mentally  capable  of  ree- 
ognising  the-  act  which  is  being  performed  before  him ;  for  if 
Uns  power  be  wanting,  his  mere  corporal  presence  would  not 
suffice,,  dting  Right  v.  Price}  In  this  case  the  evidence  leaves 
it,  at  loast,  doubtful  whether  the  testator  was  mentally  capable 
of  understanding  what  was  being  done.  Couillard  stated  that 
he  could  not  say  that  Violette  knew  they  were  signing  the  will*; 
that  he.  said  nothing,  and  took  no  part  in  the  proceedingB.  aad 
did  not  recognise  hhu,  or  speak  to  any  pereon. 

The  preponderance  of  the  evidence  is  clearly  against  the  due 

'  >  Doug.  241. 
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•^testation ;  and  the  burthen  of  proving  that  the  will  has  >)cen         ^^^ <^ 
^^ly  executed,  rests  upon  the  party  who  sets  it  up  against  the       Dae  d. 
*»^ir  at  law.    Pa'fUon  v.  WiUiama ;'  Barry  v.  BiUlin  ;*  Har-    Vioucttb 
*«V>«i  V.  Baker?    We  think  it  should  have  been  left  to  the  jury    rp,j^^u^^, 
find  whether  Violette, (the  deceased)  considering  his  debility, 
d  the  position  in  which  he  was  lying  in  the  bed,  could  have 
se«n  the  witnesses  sign  the  will,  and  whether  he  was  capable  of 
^Uideistanding  what  was  being  done;  and  as  no  such  questions 
^^ere  left  to  the  jury,  that  there  should  be  a  new  trial. 

Aa  to  the  other  objection.    We  think  all  the  evidence,  as  well 
tliat  produced  on  the  part  of  the  defendant  as  that  on  the  part 
of  the  plaintiff,  tends  to  shew  that  Violette's  mind  and  under- 
standing were  so  weakened  by  the  disease  under  which  he  was  ^ 
suffering,  that  he  was  incapable  of  executing  a  valid  will.    To 
oonstitate  a  sound,  disposing  mind,  a  testator  must  have  a  capa- 
city to  comprehend  and  deal  with  subjects  requiring  thought, 
reflection,  memory  and  judgment.    Does  not  the  evidence  nega- 
tave  that  the  deceased  possessed  any  of  these  qualifications  ? 
Bat  admitting  that  he  had  sufficient  capacity  to  make  a  will, 
tnd  that  he  had  made  up  his  mind  as  to  the  disposition  of  his 
property,  what  evidence  is  there  that  the  will  in  question  makes 
voAk  a  disposition  of  it  as  he  intended  to  make ;  or  that  ho  did 
exereiae  thooght,  judgment  and  reflection  respecting  the  act 
wliidi  he  was  doing,  and  the  contents  of  the  paper  which  he 
«gncd?     See  LufoAW  v.  Croft  ;^  Haslilotv  v.  Stohie?     It  is 
[       diiSeait  to  understand  how  a  person,  entirely  illiterate,  with  im- 
puted understanding,  and  who  for  several  years  had  been  suffer- 
uig  onder  a  disease  by  which  he  has  become  so  completely  pras- 
^3ated  as  to  be  unable  to  communicate  his  thoughts  or  desires 
^leept  by  the  monosyllables  '  yes'  and  '  no,'  or  by  signs,  which 
admittedly  were  imperfectly  understood — if  understood  at  all — 
could  be  capable  of  giving  intelligible  instructions  for  the  pre- 
puition  of  a  will    No  doubt  there  might  be  exceptional  cases, 
1^       •«  fti  tte  goods  of  Fidd^  where  a  will  prepared  for  a  party,  who, 
I       biQ  pandysis,  had  lost  the  use  of  speech,  and  almost  of  his 
i       IbdIb,  was  admitted  to  probate  with  hesitation,  the  Court  say- 
m      ^  that  the  evidence  as  to  the  deceased's  capability  of  under- 

M.        *  7  Jw.  885.  «  2  Moo.  P.  C.  480.  »  3  Moo.  P.  C.  297. 
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standing  the  will  was  very  slight.    But  there  it  is  stated  tl 

it  iDeing  ascertained  that  the  deceased  wished  to  make  a  w 

and  also  the  way  in  which  he  wished  to  dispose  of  his  proper 

his  brother,  a  solicitor,  wrote  the  will  for  him.     One  of  the  d 

ficulties  in  the  present  case  is,  that  it  is  not  ascertained  by  s 

Isfactory  evidence  how  the  deceased  wished  to  dispose  of ! 

property.    The  only  witness  who  speaks  on  the  subject  is  Ro 

mond  Violette,  and  his  evidence  is  particularly  obscure. 

would  Ix^  difficult  for  a  person  in  good  health,  and  in  full  p 

session  of  all  his  faculties,  to  understand  the  questions  whi 

were  put  to  the  deceased  about  his  property ;  and  equally  di 

cult  for  any  pei'son  hearing  such  instructions  to  draw  a  will 

carry  them  into  effect.    It  is  quite  possible  that  the  questic 

put  to  the  deceased  by  Mr.  Rosamond  Violette,  in  the  Frei 

language  (as  they  were)  were  much  more  intelligible  than  they  i 

pear  to  be  by  his  translation  of  them  into  English ;  but  we  mi 

take  them  as  we  find  them  on  the  Judge's  notes :  and  how  a 

person  could  undertake  to  prepait^  a  w^ill  from  a  simple  affim 

tive  answer  to  such  questions,  is  beyond  our  comprehenai' 

What  Keegan  said  to  the  deceased  when  he  went  to  draw  i 

will,  and  whether  the  deceased  made  any  signs  which  he  int 

preted  as  instructions,  and  how  he  got  his  instructions  to  dr 

the  will,  we  have  no  evidence  of.    But  it  is  said  that  the  n 

was  explained  to  the  dece&sed  by  Keegan.    But  how  do 

know  that  it  was  coiTectly  and  faithfully  explained  to  hii 

Its  provisions  are  not  entirely  free  from  complexity.    It  was  i 

read  to  him,  because  Couillard  thought  it  would  be  of  no  use 

do  so.    But  it  certainly  would  have  been  useful  and  proper 

read  it  to  him  if  he  was  capable  of  understanding  it;  and  if 

was  not  capable  of  understanding  it  by  its  being  read,  how  c 

we  say,  or  how  could  a  juiy  say,  that  he  could  understand  K 

gan*s  explanation,  without  knowing  what  the  explaoatioQ  wi 

In  such  a  case  as  this  it  was  of  the  utmost  importance  tl 

Keegan's  evidence  should  have  been  produced,  to  show  how 

got  the  iastructions  from  which  he  prepai*ed  the  will,  and  wl 

explanation  he  gave  of  it  to  the  deceased ;  and  from  whatfn 

and  ciroumstances  he  came  to  the  conclusion  that  the  deoeM 

had  approved  of,  and  adopted  it  as  the  disposition  he  intend 

to  make  of  his  property.    In  Edwards  v.  FvMiha'n}^  where  \ 

'  4  Moo.  P.  c.  198.  ^ 
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testatrix  was  blind,  and  it  was  objected  that  she  had  no  know-        ^^77 
ledge  of  the  contents  of  the  will,  because  it  was  not  read  over  to      P^  ^- 
ker :  Dr.  Lushington,  delivering  the  judgment  of  the  Privy  ^^ 

Council,  said :    "  Their  Lordships  are  of  opinion,  that  in  the  case    Therriai-. 
of  a  blind  person,  ihei^e  'nivst  he  a  deur  knmdedge  of  the  contents 
of  ihe  instrumtntr    The  same  wile  applies  to  a  person  who  is 
imable  to  read ;  and  in  BiUinghurst  v.  Nickers^  Sir  J.  Nicholl 
said:  "  When  the  capacity  is  doubtful,  there  must  be  proof  of 
instractions,  or  reading  over."    In  the  absence  of  Keegan's  tes- 
timony, if  there  were  no  other  objectioas,  we  think  this  case 
OQj^t  to  be  sent  to  another  trial.     If  the  evidence  of  the  testa- 
tor^s  widow  is  true,  he  was  not  only  incapable  of  making  any 
disposition  of  his  property,  (and  on  this  point  she  is  corrobora- 
ted by  several  other  witnesses)  but  in  fact  he  never  did  so,  for 
^  aetually  gave  Keegan  the  instructions  to  draw  the  will  with' 
OQt  any  authority  from  her  husband  to  do  so.    And  however 
open  to  suspicion  her  evidence  may  be,  considering  that  she  now 
comes  forward  to  defeat  the  very  will,  by  the  authority  of 
which  she  made  the  conveyance  under  which  the  defendant 
diims  the  property,  it  was  evidence  for  the  consideration  of  the 
JQiy,  together  with  the  other  peculiar  circumstances  of  the  case ; 
•nd  if  they  believed  her  testimony  they  should  have  found 
mdoBt  the  will 

To  oar  minds  there  are  very  great  difficulties  in  the  way  of 
iHdding  this  will  to  have  been  duly  executed  on  both  the  grounds 
taken  by  the  plaintiff's  counsel.  The  pi*oof  of  the  due  execu- 
tion of  ,  a  will  eminently  lies  on  him  who  sets  it  up,  and  it  is 
■fiore  btal  to  him  than  to  his  advei-sary  if  ho  leaves  difficulties 
Qitirely  without  explanation ;  per  Lord  Brougham  in  Pantxm 
^.  WiUiams  f  and  in  Bai^y  v.  BiUlin*  Parke  B.  says :  "  The 
<>att«  probandi  lies  in  every  case  upon  the  party  propounding 
^will ;  and  he  must  satisfy  the  conscience  of  the  Court  that  the 
brtrument  so  propounded  is  the  last  will  of  a  free  and  cajxtble 
^^i^bUor."    See  also  Browning  v.  Bv/id* 

Among  the  difficulties  left  in  this  case  entirely  without  ex- 
planation, are  the  want  of  evidence  of  the  instructions  received 
^  Keegan  to  draw  the  will,  and  the  manner  in  which  he  ex- 
plained it  to  the  deceased.  For  these  reasons  we  think  there 
^gald.be  a  new  trial. RtUe  ah8olut4i  for  a  new  trial, 

~^l  PhilL  198.        *  7  Jor.  8G4.    »  2  MtoTpToTso;         ^(riiw)rPrcr4.30. 
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Jun€,         Water — Jttmnhig  strtam — Right  of  mill-owner  to  tue  in  reammMy 

xixyi'king  his  tniU,  thotigh  in/ttrf/  restdts  to  proprietor 

Imcer  dottni. 

In  an  action  on  the  case  for  obstructing  the  flow  of  water  toplaintiiTi  niilla,  the 


facta  proved  and  admitted  on  the  trial  were,  that  plaintifTa  land  waa  granted 
in  1835,  an<l  mills  had  been  erected  on  a  stream  there  upwards  of  thirty  yean 
ago.  He  purchased  in  1869  and  repaired  the  mill.  Defendant  owned  land  mrtlier 
up  the  stream,  and  buHt  a  mill  and  dam  in  1874,  and  at  certain  snaanni,  wboi 
gates  of  defendant's  dam  were  closed  for  the  purpose  of  raising  a  head  of  water 
to  work  his  mill,  sufficient  water  did  not  flow  down  the  stream  to  efoaUe  plain- 
tiiT  to  work  his  milL  It  was  admitted  defendant — if  he  had  a  right  to  atop 
the  water  and  use  it  for  the  purposes  of  his  mill — did  not  detain  it  for  an  un- 


reasonable time.  Htluf,  (per  Allen,  C.  J.,  Fuhxr  and  Wktmorb,  JJ., 
Weluon',  J.,  dissenting,)  That  defendant  had  the  right  to  detain  the  wator  as 
he  had  done,  and  the  verdict  was,  pursuant  to  leave  reserved  at  the  trial,  en- 
tered in  his  ifavor. 

This  was  an  action  on  the  case  for  obstructing  the  flow  of 
water  to  the  plaintiff's  mill,  tried  before  Wetmore,  J.,  at  the 
King's  Circuit.  The  declaration  stated  that  the  plaintiff  was 
poasessed  of  a  saw  mill  and  grist  mill  situated  in  a  stream  called 
Price's  Mill  Brook,  and  was  entitled,  as  of  right,  to  the  use  and 
flow  of  the  water  thereof  for  working  his  mill ;  that  the  defend- 
ant erected  a  saw  mill  and  dam  upon  and  across  the  stream,  and 
higher  up  than  the  plaintiff's  mills.,  and  rendered  the  same  of  no 
value. 

In  the  second  count  the  defendant  was  charged  with  obstmci- 
ing  and  wrongfully  detaining  ami  keeping  back  the  water  from 
the  plaintiff's  mill  for  an  unreasonable  time,  and  thereby  pre- 
venting the  plaintiff  from  having  the  use  and  flow  of  the  8ti«am 
for  working  his  mill,  as  of  right  he  was  entitled  to,  whereby  be 
was  unable  to  work  his  mill  as  beneficially  as  he  otberwiBe 
would  have  done. 

The  facts  were  not  disputed  at  the  trial.  The  land  chimed 
by  the  plaintiff  was  granted  in  1835,  and  mills  had  been  erected 
there  upwards  of  thirty  years  ago.  He  purchased  in  1869  and 
repaired  the  mills.  The  defendant  owned  land  further  op  tbe 
stream,  and  built  his  mill  and  dam  in  1874;  and  at  certain  aeft- 
sons,  when  the  gates  of  the  defendant's  dam  were  dosed:  for 
the  purpose  of  raising  a  head  of  water  to  work  his  mill,  suffi- 
cient water  did  not  flow  do^vn  the  stream  to  enable  the  plaintiff 
to  work  his  mill. 

A  verdict  was  entered  for  the  plaintiff  for  91.00  damages; 


'  Aqnestioii  having  ariaen  as  to  the  right  to  begin,  the  Conrt  decided  that  the 
^*^MMWit*a  coaiuel  had  the  right,  as  he  sought  to  get  rid  of  tlie  verdict. 
*121loo.  P.  C.  131.  •  13  C.  B.,^.  S..  841.         *  6  Exch.  353. 
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id  Ui  was  agreed  thai  if  the  Court  should  be  of  opinion  that        1877 
.«  defendant  had  a  right  to  stop  the  water  and  use  it  for  the       Kxmi 
of  his  mill,  provided  he  did  not  detain  it  for  an  un-      _  ^' 
ible  time — ^wbioh  it  was  admitted  he  did  not  do,  if  he 
the  right — the  Court  should  enter  the  verdict  for  the  de- 
F^xidanty  or  mould  the  verdict  according  to  the  facts,  with  leave 
U>    draw  inferences  qI  fact    The  cause  was  entered  on  the 
special  pitper  by  order  oi  Wetmore  J. 

Oct  25, 1876.    C.  N.  Skinifiei',  Q.  C,  for  the  def endanti    The 
^^nerican  authorities  are  clearly  with  the  defendant  (see  Ang. 
W^atere.  as.  113, 119,  219,)  and  I  contend  the  English  authori- 
tiefi  are  also.  One  of  the  cases  relied  on  by  the  plaintiff  is  Miner 
V.  GUmore  f  but  that  case  is  not  against  me.    It  recognizes  the 
right  to  use  the  water  for  ordinary  purposes,  as  for  irrigation, 
and  the  use  of  it  for  mills  is  an  ordinary  use  in  this  country. 
The  right  <A  the  proprietor  below  is  only  a  right  to  use  the  water 
so  as  not  to  interfere  with  the  right  of  the  person  above.    In 
considering  what  is  here  a  reasonable  use  of  a  stream  the  Eng- 
lish authorities  must  be  applied  with  sufficient  elasticity  to  meet 
the  altered  cireumstances  of  this  counUy.    The  plaintiff  cannot 
claim  a  prescriptive  right,  by  using  the  stream  in  the  ordinary 
w'ay,  against  an  upper  proprietor,  for  the  exercise  of  the  right 
was  no  way  adverse  to  the  latter,  and  he  had  no  means  of  pre- 
venting it :  Webh  v.  Bird  ^  Ang.  Watcrc,  sec.  215.     He  also  re- 
ferred to  Emhrey  v.  Chven  ;*  The  Swindon   Waterworks  Co.  v. 
The  WUki^a  Canal  Co.  f  Ckare^riore  v.  Richarda^ 

Wddon,  Q,  C7.,  and  Barke^\  Q.  C,  conti-a.  We  admit  the  Am- 
eriean  authorities  are  in  the  defendant's  favor,  though,  even  in 
the  States,  the  question  has  been  considerably  discussed :  see 
Atwe  V.  Yale;^  EUiott  v.  Fitckburg  Railway  Co,f  but  the 
Bng^  authorities  being  clear  the  other  way,  this  Court  must 
be  governed  by  them.  The  principle  established  by  them  is 
tliii  tile  water,  even  for  irrigation,  can  be  used  only  so  long  as 
the  injury  to  the  proprietor  below  is  inappreciable.  Thus  in 
Smipmm  v.  HaddenoU^  the  defendent  took  the  water  for  irri- 
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^^ff  gation,  and  though  the  volume  was  not  diminished,  the  plaintil 
KnTH  ^as  held  entitled  to  recover.  Here,  however,  material  injury  re 
suited.  In  Enibrey  v.  Oiven^  the  Judge  directed  the  jury  tha 
if  there  was  any  sensible  diminution  the  plaintiff  was  eniitlei 
to  i-ecover.  The  lower  proprietor  is  entitled  to  receive  the  wate 
as  it  flows  from  its  fountain  head :  aqiui^  debet  currere.  Th 
case  of  Miner  v.  Gilmore  shows  that  the  upper  proprietor  ha 
the  right  to  use  the  water  for  domestic  purposes,  and  for  hi 
cattle,  notwithstanding  the  effect  on  the  lower  proprietor ;  bu 
he  can  use  it  for  other  purposes  only  in  case  there  is  no  intei 
f  erence  with  another's  enjoyment.  The  moment  the  use  is  othe 
than  for  domestic  purposes,  as  in  this  case,  where  the  def endan 
has  put  a  dam  across  the  stream  and  uses  the  water  outside  o 
what  nature  intended  it  for — for  artificial  works — he  then  be 
comes  subject  to  the  rule,  that  if  he  injures  some  one  else  h 
must  answer  in  damages.  The  principle  on  which  the  Elnglisl 
cases  proceed  is :  Has  the  diminution  been  a  damage  ?  It  doe 
not  depend,  as  in  the  United  States,  on  the  reasonableness  o 
the  use. 

They  also  cited  TIte  Attorney  General  v.  The  Great  Easten 
RatLxvay  Co. ;'  notes  to  Ashhy  v.  White ;   Nuttal  v.  Braceivdl 
Ang.  Waterc,  sees.  115, 117. 

Skinner,  Q.  (7.,  in  reply. 

Cur,  adi\  viilt. 

The  following  judgments  were  now  deUvered  : 
Allen,  C.  J.  This  was  an  action  on  the  case  for  obstnictin] 
the  flow  of  water  to  the  plaintiffs  mill.  The  declaration  statet 
that  the  plaintiff  was  possessed  of  a  saw  mill  and  grist  miV 
situated  on  a  stream  called  Price's  Mill  Brook,  and  was  entitlei 
as  of  right  to  the  use  and  flow  of  the  water  thereof  for  workioj 
his  mills ;  that  the  defendant  erected  a  saw  mill  and  dam  upoi 
and  across  the  stream,  and  higher  up  than  the  plaintiff's  mill 
and  thereby  wrongfully  diverted  the  water  from  the  plaintiflTi 
mills,  and  rendered  the  same  of  no  value.  In  a  second  ooon 
the  defendant  was  charged  with  obstructing  and  wrongfull] 
detaining  and  keeping  back  the  water  from  the  plaintiff's  mil 
for  an  imreasonable  time,  and  thereby  preventing  the  plaintif 

»  G  KjwhTsML         *  FiBh.  Dig.  of  1870  ;  23 L.  T.,  N.  8.  344 ;  18  W.  R.  1187 
s  1  Sm.  L.  C.  450,  457.        *  L  R.  2  Exch.  1. 
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from  having  the  use  and  flow  of  the  stream  for  working  his  mill,  ^^'^^ 
**  of  right  he  was  entitled  to,  whereby  he  was  unable  to  work  Ksith 
his  mill  as  beneficially  as  he  otherwise  would  have  done.  ^  ^' 

Ihe  facts  were  not  disputed  at  the  trial.  The  land  claimed 
l>y  the  plaintiff  was  granted  in  I8«35,  and  mills  had  been  ei-ected 
there  upwards  of  thirty  years  ago.  He  purchased  in  1869  and 
repaired  the  mills.  The  defendant  owned  land  further  up  the 
stream,  and  built  his  mill  and  dam  in  1874,  and  at  certain  sea- 
sons, when  the  gates  of  the  defendant's  dam  were  closed  for  the 
purpose  of  raising  a  head  of  water  to  work  his  mill,  sufficient 
water  did  not  flow  down  the  stream  to  enable  the  plaintifi'  to 
work  his  mill.  A  verdict  was  entered  for  the  plaintiff  for  $1.00 
damages ;  and  it  was  agreed  that  if  the  Court  should  be  of 
opinion  that  the  defendant  had  a  right  to  stop  the  water  and 
use  it  for  the  purposes  of  his  mill,  provided  he  did  not  detain  it 
for  an  unreasonable  time — which  it  was  admitted  he  did  not  do 
if  he  had  the  right — the  Court  should  have  the  right  to  enter  the 
verdict  for  the  defendant,  or  to  mould  the  verdict  according  to 
the  facts,  with  leave  to  draw  inferences  of  fact. 

On  the  ailment  of  this  case,  it  was  admitted  by  the  plain- 
tiff's counsel,  that  if  the  case  was  to  be  decided  by  the  American 
&iiihorities,  the  plaintiff  must  fail  in  his  action ;  but  that  ac- 
cording to  the  rule  established  by  the  English  authorities  he 
had  a  right  of  action  against  the  defendant.  It  will  be  neces- 
sary therefore  to  examine  the  authorities  at  some  length  in  oi-der 
to  ascertain  whether  there  is  such  a  conflict  between  them  ro- 
<{pecting  the  rights  of  riparian  proprietors,  as  has  been  stated. 

In  Embrey  v.  Owen^  the  law  is  thus  laid  down  by  Baron 

Pftrke :  "  The  law  as  to  flowing  water  is  now  put  on  its  right 

footing  by  a  series  of  cases,  beginning  with  that  of  Wright  v» 

Soward*  followed  by  Mason  v.  Hill,*  and  ending  with  that  of 

^ood  v.  Waud,*  and  is  fully  settled  in  the  American  Courts : 

^  3  Kent's  Com.  439.    The  right  to  have  the  stream  to  flow  in 

ite  natural  state  without  diminution  or  alteration  is  an  incident 

^  the  property  in  the  land  through  which  it  passes  ;  but  flow- 

^  water  is  ptiUici  juris,  not  in  the  sense  that  it  is  a  bonum 

^'ttcaiw,  to  which  the  first  occupant  may  acquire  an  exclusive 

^^t ;  but  that  it  is  public  and  common  in  this  sense  only ;  that 

MBxch.  353.        *  1  Sim.  k  S.  19o!  "TbTa  Ad.  1.        •  3  Exch.  749. 
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^^"^^  all  may  reasonably  use  it  who  have  a  right  of  access  to  it,  that 
KEffH  none  can  have  any  pi-operty  in  the  water  itself,  except  in  the 
particular  portion  which  he  may  choose  to  abstract  from  the 
stream  and  take  into  his  possession,  and  that  during  the  time 
of  his  possession  only.  But  each  proprietor  of  the  adjacent  land 
has  the  right  to  the  usufruct  of  the  sti^eam  which  flows  through 
it.  This  right  to  the  benefit  and  advantage  of  the  water  flowing 
past  his  land  is  not  an  absolute  and  exclusive  right  to  the  flow 
of  all  the  water  in  its  natural  state ;  if  it  were,  the  argument 
that  every  abstraction  of  it  would  give  a  cause  of  action,  would 
be  irrefragable  ;  but  it  is  a  right  only  to  the  flow  of  the  water, 
and  the  enjoyment  of  it  subject  to  the  similar  rights  of  all  the 
jiivprietors  of  the  bcuiks  oil  each  side  to  the  reasonable  evjoyment 
of  the  same  gift  of  Providence,  It  is  only  tlterefore  for  an  un- 
reoHonable  and  unauthorized  use  of  this  common  benrlit,  thai 
an  action  mill  lie:  for  such  an  use  it  will ;  even,  as  the  case  cited 
from  the  American  Reports  shews,  though  there  may  be  no  actual 
damage  to  the  plaintifl*."  The  learned  Judge  then  quotes  from 
3  Kent's  Com.  439,  where,  he  says,  the  law  on  the  ?*nbject  is 
most  perspicuously  stated.  Chancellor  Kent  states  the  law  as 
follows :  "  Every  proprietor  of  lands  on  the  banks  of  a  river 
has  natumlly  an  equal  right  to  the  use  of  the  water  which  flows 
in  the  stream  adjacent  to  his  land,  as  it  was  wont  to  run,  (ai7*rert 
solebat)  without  diminution  or  alteration.  No  pi-oprietor  has 
the  right  to  use  the  water  to  the  pi^judice  of  other  proprietors 
above  or  below  him,  unless  he  has  a  prior  right  to  divert  it,  or  a 
title  to  some  exclusive  enjoj-nient.  He  has  no  property  in  the 
water  itself,  but  a  simple  usufruct  while  it  passes  along.  Aqua 
cumt  et  debit  curi^ere  ut  currere  solebat  is  the  language  of  the 
law.  Though  he  may  use  the  water  while  it  runs  over  his  land 
as  an  incident  to  the  land ,  he  cannot  unreasonably  detai/n  it, 
or  give  it  another  direction,  and  he  must  return  it  to 
its  ordinary  channel  when  it  leaves  his  estate.  *  •  •  • 
The  owner  must  so  ase  and  apply  the  watei*  as  to  woric  no 
material  injury  or  annoyance  to  his  neighbor  helow  him 
who  has  an  equal  right  to  the  subsequent  use  of  the  same 
water ;  nor  can  he  by  dams,  or  any  obstruction,  cause  the  wster 
injuriously  to  overflow  the  grounds  of  his  neighbor  above  him 
Streams  of  water  are  intended  for  the  use  and  comfort  of  man 
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and  it  ^»rould  be  unreasonable  and  contrary  to  the  imiveiisal  ^877 
sease  of  mankind  to  debar  every  riparian  proprietor  from  Keith 
die  application  ci  the  water  to  domestic  agriculture,  and  manu- 
fiM^txiring  porposes,  provided  the  use  of  it  be  made  under  the 
liautations  which  have  been  mentioned ;  and  there  will  no 
doubt  inevitably  be,  in  the  exercise  of  a  perfect  right  to  the 
use  of  the  water,  some  evaporation  and  decrease  of  it,  and 
some  variations  in  the  weight  and  velocity  of  the  current. 
But,  de  minimis  non  curat  lex,  and  a  right  of  action  by  the  pro- 
piietor  below  would  not  necessarily  flow  from  such  consequences^ 
bat  would  depend  upon  tiic  nature  and  extent  of  the  complaint 
or  injury,  and  the  manner  of  using  the  water.  All  that  the  law 
lequires  of  the  party,  by  or  over  whose  land  a  stream  passes,  is, 
tbat  he  should  use  the  water  in  a  reasonable  manner,  and  so  as 
not  to  destroy,  or  render  useless,  or  materially  diminish,  or  effect 
flie  application  of  the  water  by  the  proprietors  above  or  below 
on  the  stream.  He  must  not  shut  the  gates  of  his  dams  and  de- 
tain the  water  unreasonably,  or  let  it  off  in  unusual  quantities 
to  the  annoyance  of  his  neighbors.  Pothier  la}rs  down  the  rule 
very  strictly,  that  the  owner  of  the  upper  stream  must  not  raise 
the  water  by  dams,  so  as  to  make  it  fall  with  more  abundance 
and  rapidity  than  it  would  naturally  do,  and  injure  the  proprie- 
tor below.  But  this  rule  must  not  bo  construed  literally,  for 
that  would  be  to  deny  all  valuable  use  of  the  water  to  the  ripa- 
rian proprietors.  It  must  be  subjected  to  the  qualifications 
irhkii  have  been  mentioned,  otherwise  rivers  and  streams  of 
water  would  become  utterly  useless,  either  for  manufacturing 
or  agricuHoral  purposes." 

In  Mvrier  v.   QU/more^  the  defendant  was  charged   with 

irrongfally  opening  a  sluice  in  a  dam  and  wasting  the  water, 

to  the    injury  of  the  plaintiff.    In  giving  judgment.    Lord 

Kingsdome  said : — "  By  the  general  law  applicable  to  running 

Aneoms,  every  riparian  proprietor  has  a  right  to  what  may  be 

cafied  the  ordinary  use  of   the  water  flowing  past  his  land: 

for  instance,  to  the  reasonable  use  of  the  water  for  his  domestic 

pwposes,  and  for  his  cattle,  and  this  without  regard  to  the  effect 

^di  radi  use  may  have,  in  case  of  a  deficiency  upon  the  pro- 

gieters  lower  down  the  stream.     But  further,  he  has  the  right 

>  12  Moo.  P.  C.  156. 
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to  the  use  of  it  for  any  pui-pose,  or  what  may  be  deemed  the 
extraordinary  use  of  it,  provided  he  does  not  thereby  interfere 
with  the  rights  of  other  proprietors  either  above  or  below  him. 
Subject  to  this  condition,  he  may  dam  up  the  stream  for  the 
purpose  of  a  mill,  or  divert  the  water  for  the  purpose  of  irriga- 
gation.  But  he  has  no  right  to  interrupt  the  regular  flow  of  Uio 
stream,  if  he  thereby  interferes  with  the  lawful  use  of  the  water 
by  other  proprietors,  and  inflict  upon  them  a  sensible  injury." 

Inlhe  Switidon  Wat^mvoi'ks  Co.  v.  The  WUta  and  Berks  Canal 
Co,,  the  defendant,  a  riparian  proprietor,  had  altered  the  chan- 
nel of  the  stream,  and  collected  the  waters  into  a  reservoir  for 
the  purpose  of  supplying  a  neighboring  town  with  water.  The 
Lord  Chancellor  said  :  "  The  alteration  of  the  channel,  and  the 
collection  of  the  watera  into  the  reservoir,  were  not  made  for  the 
mere  pui*pose  of  detaining  the  water  for  a  short  time,  and  after- 
wards restoring  it,  but  for  a  wholly  different  purpose."  And, 
speaking  of  the  rights  of  riparian  owners,  he  added  :  "  It  may 
well  be,  that  there  may  be  a  use  of  the  water  by  the  upper 
owner  for.  I  will  say,  manufacturing  purposes,  so  reasonable  that 
no  just  complaint  can  be  made  upon  the  subject  by  the  lower 
owner.  Whether  such  a  use  in  any  particular  case  could  be 
made  for  manufacturing  pui*poses  connected  with  the  upper 
tenement  would,  I  apprehend,  depend  upon  whether  the  use  was 
a  i-easonable  use.  Whether  it  was  a  reasonable  use  would  de- 
pend, at  all  events  in  some  degree,  on  the  magnitude  of  the 
sti*eam  fi*om  which  the  deduction  was  made  for  the  purpoee 
over  and  above  the  ordinary  use  of  the  water." 

In  Tyler  v.  Wilkineon,^  Mr.  Justice  Story,  giving  the  opinion 
of  the  Court,  says :  "  I  do  not  mean  to  be  understood  as  hold- 
ing the  doctiine  that  theix^  can  be  no  diminution  whatever,  and 
no  obstruction  or  impediment  whatsoever  by  a  riparian  pro- 
prietor in  the  use  of  the  water  as  it  flows,  for  that  would  be  to 
deny  any  valuable  use  of  it.  There  may  be,  and  there  must  be 
allowed  of  that  which  is  common  to  all,  a  reasonable  use.  The 
true  test  of  the  principle  and  extent  of  the  use  is,  whether  it  is 
to  the  injury  of  the  other  proprietors  or  not  There  may  be  a 
diminution  in  quantity,  or  a  retardation,  or  acceleration  of  the 
natural  cuircnt  indispensible  for  the  general  and  valoabte  use 

»  L.  RT?."!!.  L.  (J97.  '         '  4  Mmoq'i  R.  401. 
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of  the  water,  perfectly  consistent  with  the  use  of  the  common        1^77 
ri^Iii    The  diminution,  retardation,  or  acceleration,  not  posi-       Keith 
tivdy  and  sensibly  injurious,  by  diminishing  the  value  of  the      ^  ^' 
ooxnmon  right,  is  an  implied  element  in  the  right  of  using  the 
stream  at  alL    The  law  here,  as  in  many  other  cases,  acts  with 
a  reasonable  reference  to  public  convenience  and  general  good^ 
Mid  18  not  betrayed  into  a  narrow  strictness  subversive  of  com- 
nion  use,  nor  into  an  extravagant  looseness  which  would  destroy 
private  rights." 

In  Elliot  V.  The  Fitckburg  Railway  Co,,\  Shaw,  C.  J,,  speaking 
of  the  right  to  flowing  water,  says :    "  It  is  a  right  imblici  juris 
of  such  character,  that  whilst  it  is  common  and  equal  to  all 
through  whose  land  it  runs,  and  no  one  can  obstruct  or  divert 
it,  yet,  as  one  of  the  beneficial  gifts  of  Providence,  each  pro- 
prietor has  a  right  to  a  just  and  reasonable  use  of  it  as  it  passes 
through  his  land ;  and  so  long  as  it  is  not  wholly  obstructed  or 
diverted,  or  no  lai^r  appropriation  of  the  water  running  through 
it  is  made  than  a  just  and  reasonable  use,  it  cannot  be  said  to  be 
wrongful  or  injurious  to  a  proprietor  lower  down.     What  is 
Bach  a  just  and  reasonable  use  may  of  ten  be  a  difficult  ques- 
tion, depending  on  various  circumstances.    *     *     *    This  rule, 
that  no  riparian  proprietor  can  wholly  abstract  or  divert  a  water 
course  by  which  it  would  cease  to  be  a  running  stream,  or  use 
it  tinreasonably  in  its  passage,  and  thereby  deprive  a  lower  pro- 
prietor of  a  quality  of  his  property,  deemed  in  law  incidental 
and  beneficial,  necessarily  flows  from  the  principle  that  the  right 
to  the  reasonable  and  beneficial  use  of  a  running  stream  is  com- 
num  to  all  the  riparian  proprietors,  and  so  each  is  bound  so  to 
Q9e  his  common  right  as  not  essentially  to  prevent  or  interfere 
with  an  equally  beneficial  enjoyment  of  the  common  right  by 
dl  the  proprietors.    Were  it  otherwise,  and  were  it  an  inflexible 
tale  that  each  lower  proprietor  has  a  right  to  the  full  and  entire 
flow  of  the  natural  stream  without  diminution,  acceleration  or 
retardation  of  the  natural  current,  it  would  follow  that  each 
lower  proprietor  would  have  a  right  of  action  against  any  upper 
pn^rietor  for  taking  any  portion  of  the  water  of  the  stream  for 
any  purpose ;  such  a  taking  would  be  a  disturbance  of  his  right. 

'  lOCuBh.  191. 
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It  would  also  follow,  as  the  legal  and  practical  result,  that  no 
proprietor  could  have  any  beneficial  use  of  the  stream  without 
an  encroachment  on  another's  right,  subjecting  him  to  action  to- 
ties  qxi^ies,  as  well  as  to  a  foix^ible  abatement  of  the  nuisance." 
In  Gould  V.  T/ve  Bert^n  Duck  Company^  the  action  was 
brought  by  the  owner  of  a  mill  on  a  stream,  against  the  owner  of 
another  mill  higher  up  on  the  same  stream  for  unreasonably 
detaining  and  asing  the  water  thereof,  to  the  injury  of  the 
plaintiffs  mill.  The  defendant  in  that  case,  (as  the  defendant 
did  here)  erected  a  dam  to  supply  his  mill  ^dth  water,  which 
interl^lpted  the  flow  of  water  to  the  plaintiff's  mill ;  that  duiing 
the  season  of  di*ought  in  oi-der  to  create  a  requisite  head  of 
water  for  his  own  mill',  the  defendant  was  obliged  sometimes 
to  shut  down  his  gates  for  a  whole  day,  whereby  the  plaintiff's 
mill  was  prevented  from  working ;  but  that  this  was  not  done 
wantonly,  but  with  a  reasonable  regard  to  the  interest  of  the 
defendant  as  proprietor  of  his  factoiy,  but  wholly,  irre- 
spective of  the  plaintiff's  interests  and  of  his  demand 
for  water ;  and  that  the  defendant  did  not  acknowledge 
the  claim  made  by  the  plaintiff  that  a  sufficient  quantity  of 
water  should  be  left  flowing  to  work  the  plaintiff's  milL  It 
was  held  that  the  defendant  was  not  liable  to  an  action  for 
such  obstruction.  Shaw,  C.  J.,  delivering  judgment  says: — 
"  By  the  common  law  the  rights  of  each  successive  riparian 
proprietor  to  the  i-easonable  use  of  the  mill  power  of  the 
stream  are  equal ;  each  has  a  right  to  a  reasonable  use  of  it  as 
it  passes  thi*ough  his  own  land  only,  with  a  right  incident 
thereto  to  erect  such  dams,  canals,  sluices  and  water-ways 
as  to  fit  it  for  the  actual  working  of  mills.  ♦  •  ♦  • 
By  the  rule  that  all  proprietors  of  land  through  which  a  water- 
course passes  have  an  equal  right  to  the  use  of  the  power  of 
the  stream  for  mill  purposes,  it  is  not  to  be  understood  that 
each  or  any  one  has  a  right  to  the  natural  flow  of  the  stream 
in  the  manner  in  which  it  ran  originally,  or  as  it  would  run  if 
no  mill  were  erected  on  it,  or  to  be  worked  by  it ;  in  its  more 
natural  flow  it  affords  no  power.  Dams  must  be  made  to  nuae 
it,  and  canals  and  sluices  to  conduct,  apply  and  discharge  it 
Tlie  right  to  erect  these  w^orks  and  to  change  the  natural  mode 
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flow  of  the  current  is  incideiit  to  the  right  of  applying        W7 

be  working  of  mills ;  and  this  right  therefore  is  common 

Tf  riparian  proprietor.    Each  therefore  must  exercise  his 

MSQoable  rig^t  with  a  just  regard  to  the  like  reasonable 

all  others.    The  mere  erection  of  a  dam,  and  the  use  of 

ber  in  driving  wheels,  must  necessarily  derange  its  steady 

istttnt  natural  flow,  and  substitute  a  different  manner  as 

time  and  mode  of  holding  it  up  and  letting  it  down.    So 

Dch  mode  is  reasonably  incidental  to  the  use  of  the  stream 

[  purposes,  it  is  the  right  of  the  proprietor^  and  constitutes, 

^  the  mill  privil^e  which   the  law  ^ves  him."    The 

Chief  Justice  then  refers  to  the  facts  of  the  case,  and 

'^  The  drcumstances  above  stated,  we  think,  are  decinve 

present  case,  and  show  that  the  defendant  made  no  other 

reasonaUe  use  of  the  water,  and  if  this  did  interfere  at 

rith  the  use  which  the  plaintiff  might  have  made  of  the 

(  the  defendant  had  had  no  occasion  to  use  it,  it  was 

im  absque  injuria,    *    *    *    As  there  was  no  detrition 

iniAer,  in  ordinary  stages  of  water,  and  no  other  detention 

mter  by  the  defendant  in  times  of  extreme  drought,  than 

la-necessary  to  the  reasonable  use  of  their  own  mills, 

4  opinion  that  it  was  not  their  duty,  in  point  of  law,  to 

ir  gates,  or  leave  them  open  without  using  the  amount 

extent  as  they  might,  merely  because  the  plaintiff's 

»6  of  such  a  diaraeter  that  his  necessities  require  such 

Bter." 

rs  v.  Oetchdl}  it  was  held  that  the  equal  right  of  every 

'  of  land  on  the  banks  of  a  river  or  stream  to  the  use 

er,  implies  a  right  to  control,  detain,  and  even  diminish 

\-ol  the  water,  but  only  to  a  reasonable  extent ;  this 

\g dependent  on  the  size  of  the  stream,  as  well  as  upon 

which  it  is  subservient,  as  the  detention  must  neces- 

flScient  to  acciunulate  the  head  of  water  requisite  for 

).    That  the  ri^t  of  detention  was  not  limited  to 

iy  for  repairs,  or  to  extraordinary  occasions,  but  ap* 

ordinary  use  of  such  streams,  provided  it  was  not 

Ue  use  or  detention. 

ing  of  the  Court  in  several  of  these  cases  presents 

>  50  Maine  W.  60t>. 
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the  rights  of  riparian  pi-oprictora  in  a  very  clear  and  satisfactory 
light  If  the  upper  proprietor  on  a  .stream,  owning  a  mill,  is 
entitled  to  use  the  water  to  work  his  mill,  he  must  necessarilv 
have  a  mill  dam,  and  at  ceitain  seasons  of  the  year,  wc  know 
that  he  cannot  get  a  sufficient  head  of  water  in  the  dam  t^^* 
drive  his  mill,  without,  to  some  extent,  I'etanling  the  natural 
flow  of  the  current,  and  thereby  interfering  with  the  working 
of  the  mill  of  the  proprietor  further  down  the  stream.  But  if 
he  cannot  do  this  in  any  degree  without  subjecting  himself  to 
an  action,  where  is  his  just  and  equal  right  with  the  lower 
proprietor,  to  the  benefit  of  the  stream  ^  It  would  cease  to  be 
a  right,  puhlici  juris,  and  become  the  sole  and  exclusive  right  of 
the  proprietor  lowest  down  the  stream,  who  could  enjoy  the 
full  benefit  of  the  water  without  any  diminution  or  retardation, 
and  thus  be  enabled  to  use  his  mill  without  interruption,  while 
that  of  the  upper  proprietor  is  useless  for  want  of  water.  I 
cannot  think  that  such  a  state  of  things  is  consistent  with  that 
"  reasonable  use  "  of  the  water,  which  all  the  authorities  agree, 
each  riparian  proprietor  is  entitled  to.  Would  it  not  be  oontraiy 
to  the  maxim  aic  xUere  txio  ut  alienwm,  noiilcsdas  t  If  that  rule 
is  to  be  applied  to  an  upper  proprietor  in  his  use  of  the  water, 
why  should  it  not  also  be  applied  to  a  proprietor  further  down 
the  stream  in  his  use  of  it  ?  Does  it  not  shew  that  the  tnie  test 
of  liability  is,  whether  the  party  has  exceeded  his  right  by  an 
unreasonable  use  of  the  stream  ?  The  difficulty  in  cases  of  this 
kind,  is  to  determine  what  is  a  reasonable  use  of  the  stream  by 
the  upper  proprietor,  and  what  is  an  interference  with  the  rights 
of  the  proprietor  below.  The  language  of  some  of  the  cases  is 
not  entirely  clear,  but  one  principle  which  governs  the  whole  of 
them  is,  that  each  riparian  proprietor  is  entitled  to  a  reasonable 
use  of  the  water,  and  it  is  only  for  an  unreasonable  use  of  it  that 
an  action  will  lie. 

I  cannot  find  that  there  is  any  conflict  between  the  Elnglxsh 
and  American  cases  as  r^;ards  the  legal  principles  which  govern 
the  rights  of  riparian  proprietors;  this  is  apparent  from  the 
adoption  by  Baron  Parke  in  his  judgment,  in  Emhrty  v.  Otoen, 
of  the  law  as  laid  down  by  Chanc  Kent,  who  professes  to 
be  guided  by  the  Common  Law,  though  possibly,  in  the  appli- 
cation of  these  principles,  the  American  authorities,  from  the 


V. 
COBEY. 


I 


TRINITY  TERM.  XL.  VICT.  411 

different  circumstances  of  the  two  countries,  have  gone  some-  ^^"7 
what  further  than  those  in  England.  Whether  this  is  so  or  not,  Kuth 
I  think  we  are  entirely  warranted  by  the  English  authorities, 
in  holding  that  each  riparian  proprietor  is  entitled  to  a  reason- 
able use  of  the  water  of  a  stream  for  manufacturing  purposes, 
as  it  flows  through  his  land,  and  that  he  is  not  liable  to  an 
action  at  the  suit  of  the  proprietor  lower  down  the  stream,  for 
retarding,  or  temporarily  diminishing  the  flow  of  water  by 
meansof  adam  forthe purposes  of  his  mill, unless  such  detentionis 
unreasonable.  Whether  it  is  so  or  not,  would  depend  generally 
upon  the  magnitude  of  the  stream,  the  construction  of  the  mill  and 
dam,  and  other  circumstances.  What  might  be  considered  a 
xeasonable  detention  of  the  water  at  one  season  of  the  year,  or 
under  one  state  of  circumstances,  ntight  be  a  veiy  unreasonable 
detention  at  another  season,  or  under  different  circumstances. 
^^1[n  this  case,  however,  no  such  question  arises,  for  it  is  admitted 
that  the  defendant  did  not  detain  the  water  an  unreasonable 
time. 

In  most  of  the  cases,  the  question  has  arisen  in  consequence 
of  a  diversion  of  a  portion  of  the  water  by  one  of  the  riparian 
proprietors.      That  was  part  of  the  injury  complained  of  in 
Maaan  v.  HiU,^  the  other  being,  that  the  water,  when  returned 
to  Uie  stream  from  the  defendant's  mill,  was  in  a  heated  state, 
and  useless  to  the  plaintifl*.    In  Embrey  v.  Owen'^  the  act  com- 
plained of  was  the  diversion  of  the  water  for  the  purpose  of 
irrigating  the  defendant's  land,  which  necessarily  diminished, 
by  absorption,  the  quantity  of  water  in  the  stream  below.    So, 
also,  in  Sampson  v.  HoddinotV  In  Miner  v.  GUmour*  the  de- 
fendant was  charged  with  wrongfully  opening  a  sluice  in  a  dam 
and  wasting  the  water,  to  the  injury  of  the  plaintifl* 's  tannery. 
It  appeared  on  the  one  hand,  that  the  eflcct  of  opening  the 
sluice  was  to  deprive  the  plaintifl*  of  the  water  necessary  for 
the  supply  of  his  tannery,  and  on  the  other  hand,  that  unless 
the  sluice  was  opened,  the  defendant 's  mill  could  not  bo  work- 
ed at  all  in  dry  weatlier.     The  judgment  of  the  Privy  Council 
turned  upon  the  paiticular  terms  of,  and  reservations  in,  the 
conveyances  under  which  the  i*espective  parties  held  their  land, 
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'877 the  question  of  wrongful  and  excessive  use  of  the  water  by  the 

kxrru  defendant,  having  been  found  in  his  favor  in  the  Court  below. 
^*  There  was  nothing,  therefore,  in  the  circumstances  of  that 

^^^'  case,  to  make  the  language  of  Lord  Kingsdown,  as  to  the  law  re- 
lating to  running  streams,  in  the  passage  quoted  from  the  judg- 
ment, particularly  applicable  to  the  present  case.  In  The  Swin- 
don Watei'workd  Co,  v.  Tlie  WUts  and  Berks  Canal  Co,,^  the 
defendants  claimed  the  right,  as  riparian  owners,  to  divert  a 
portion  of  the  water  of  the  stream,  for  the  supply  of  an  adjacent 
town. 

No  question  arises  here  as  to  the  diveraion  of  the  water,  for 
the  defendant  did  not  divert  any  part  of  it  from  the  stream,  as 
in  the  cases  w^here  the  water  was  drawn  off  for  the  purposes  of 
inigation,  but  he  merely  obstructed  its  flow  for  a  time,  in  order 
to  raise  the  water  in  his  dam,  and  without  which,  his  mill  could 
not  work,  and  after  being  used  in  working  \\\h  mill,  the  whole  of 
the  water  was  allowed  to  flow  down  to  the  plaintiff's  mill.  It 
seems  to  me,  therefore,  that  there  is  a  vciy  material  distinction 
between  a  dit;e7^io^i  of  the  water,  by  w.iln'i  the  quantity  in 
the  stream  is  diminished,  and  a  mere  temporary  obstruction  of 
it,  which  is  admitted  to  be  only  a  treasonable  use  of  it  by  the 
upper  riparian  owner,  a  distinction  which  is  very  clearly  drawn 
by  the  Lord  Chancellor  in  Tlie  Sii^indo^i  Waterworks  Co,  ease, 
aiid  in  many  of  the  other  cases  cited,  as  also  in  Angell  on 
Watercourses,  ss.  99  a,  115. 

The  case  of  Sampson  v.  Hoddinotf  appears  to  be  opposed  to 
this  distinction.  There,  a  riparian  proprietor  had,  for  tiie  par- 
pose  of  irrigating  his  land,  diverted  the  water  of  the  stream, 
before  it  reached  the  plaintiflTs  land  further  down  the  stream. 
The  plaintiff  had  immemorially  enjoyed  the  right  of  irrigating 
his  meadows  with  the  water  of  the  stream,  and  the  effect  of  the 
diversion  by  the  defendant  was,  that  the  water  was  detained 
by  the  process  of  irrigation,  and  did  not  reach  the  plaintiff's 
land  till  so  late  in  the  day  that  he  could  not  use  it  fully,  thoogh 
it  did  not  appear  that  the  quantity  of  water  which  ultimately 
reached  the  plaintiff's  land  was  sensibly  diminished  by  the  di- 
version. It  was  held  that  this  detention  of  the  water  by  the 
defendant  was  a  use  of  it  which  was  necessarily  injurious  to 
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il  rights  of  the  pUintiff  as  a  riparian  proprietor,  and  ^^^'^ 
iotkmaUe.  Cresswell,  J.,  delivering  the  judgment  of 
said :  "The  question  between  the  parties  is  ireduced 
igle  .point,-^!b»  the  defendant  used  the  water  as  any 
proprietor  may  use  it,  or  has  he  gone  beyond  that  ? 
It  appears  to  us  on  the  evidence,  that  the  detention 
fendant,  under  the  circumstances,  of  the  Water  of  the 
for  the  purposes  of  irrigation,  was  a  use  of  it  which, 
raeter,  was  necessarily  injurious  to  the  natural  rights 
intiff  as  the  proprietor  of  land  lower  down  the  stream. 
i  was  obviously  the  same  as  if  the  defendant  had 
Mr  or  dam  across  the  river,  and  by  that  means  had 
cevented  its  natural  course  for  a  certain  number  of 
1  it  appears  to  tis  that  there  is  neither  au&ority  nor 
for  contending  that  such  an  act  can  be  justified  on 
d  that  it  was  done  for  the  purpose  of  improving  the 
and  of  the  defendant^  w^hether  by  urigation  6r  other- 

ras  admitted  by  Cresswell,  J.,  (page  608)  irrigation  is 
right,  which  every  proprietor  of  land  on  the  banks  of  a 
8.  a  right  to  exercise,  provided  he  does  not  thereby 
kUy  detain,  or  essentially  diminish  the  water,  I  can- 
stand  how  the  defendant  in  that  case  could  be  said  to 
sded  his  riparian  rights.  It  appears  to  me  that  the 
i  at  variance  with  the  principles  laid  down  by  Baron 
^Smbrey  v.  OweUf  and  by  the  Lord  Chancellor  in  the  case 
mdan  Waterworks  Co.,  and,  also,  of  Chancellor  Kent, 
)e  Story,  and  Chief  Justice  Shaw,  in  the  cases  above 

se  reasons,  I  am  of  opinion  that  as  there  was  no  un- 

)  detention  ot  the  water  by  the  defendant,  he  has  not 

bis  rights  as  a  riparian  proprietor,  and  that  the  judg- 

ild  be  entered  in  his  favor. 

ET,  J.    This  is  an  action  on  the  case  tried  before  Mr. 

Tetmore,  at  the  King's  Circuit,  in  July,  1876;  a  verdict 

I  for  the  plaintiff  for  $1.     The  question  which  was 

lore  the  Court  was  whether  this  action  lay. 

ired  the  plaintiff  had  a  mill  on  Price's  Mill  Stream, 

County,  for  sixty  years.      The  defendant  built  a  mill 
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1877        above  him,  which  caused  the  water  in  the  stream  to  flow  im 
Keith       gularly  to  the  plaintiffs,  more  particularly  during  Uie  dry  sei 
V'  son,  there  was  no  diminution  of  the  water  running  down,  otiu 

than  that  by  evaporation,  caused  by  the  defendant's  dam.  Tl; 
defendant's  pond  would  be  full  of  water,  while  the  plaintiff 
pond  would  be  so  low  as  to  prevent  his  mill  operating. 

The  rule  seems  to  be  laid  down  in  Speara  v.  Moat'e.^  Tl 
plaintiff  was  owner  of  Copper  mills  on  the  River  Wandall,  an 
the  defendant  erected  a  mill  higher  up,  which  prevented  tl 
water  from  being  regularly  supplied,  as  it  was  wont ;  there  wi 
a  diminution  of  the  water ;  the  question  arose  on  the  pleading 
The  Court  in  disposing  of  the  technicalities  of  the  case,  said 
"  That  it  was  sufficient  to  shew  that  it  did  not  come  to  them  i 
its  proper  and  usual  times,  as  it  ought  to  have  done,  that  tm 
was  sufficient  to  enable  the  plaintiffs  to  maintain  their  action 
This  doctrine  is  approved  of  in  Nnttal  v.Brawru  Martin,! 
in  giving  his  judgment  observes:  "  The  application  and  use  i 
flowing  water  to  work  machinery  is  as  old  as  the  law.  Ccn 
mills  have  existed  from  time  immemorial,  and  it  appears  froi 
old  legal  authorities,  that  fulling,  and  other  mills  workc 
by  water  for  the  purpose  of  manufacture,  are  of  a  via 
ancient  date.  Until  the  last  century,  steam  as  a  power, 
known,  was  not  in  much  use,  and  until  it  was  introduced,  wat 
power  was  generally  used,  and  it  is  still  the  cheapest  whc 
available.  The  mill  is  sometimes  situated  on  the  bank  < 
the  natural  stream,  but  more  usually  at  some  litUe  di 
tance  from  it ;  the  water  is  conveyed  to  it  by  a  goit,orartiifici 
cut,  leading  from  the  stream,  and  then  after  turning  the  whet 
of  the  mill,  flows  away  in  what  is  commonly  called  the  tail  goi 
So,  also,  water  was,  and  is  very  frequently  conveyed  fnmi  tl 
natmral  streams  in  the  same  manner  for  the  purpose  of  irrigf 
tion.  *  *  *  The  law  has  been  supposed  to  be  well  settlei 
and,  in  my  opinion,  is  nowhere  more  clearly  stated,  than  b 
Lord  Kingsdown  in  Miner  v.  OUraowr*  he  says :  "  By  the  gei 
eral  law  applicable  to  running  streams,  every  riparian  pmpm/U 
has  a  right  to  what  may  be  called  the  ordinaiy  use  of  watc 
flowing  past  his  land,  for  instance,  to  the  reasonable  use  of  tb 
water  for  domestic  purposes  and  for  his  cattle,  and  thatwithoo 
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'^egiid  to  the  effect  which  such  use  may  have,  in  case  of  a  defi-  ^^^"^ 
Ancy  upon  proprietors  lower  down  the  stream.  But,  further,  Khth 
^  his  a  right  to  the  use  of  it  for  any  purpose,  or  what  may  be 
deemed  the  extraordinary  use  of  it,  provided  he  does  not  thereby 
iiitofeire  with  the  rights  of  other  proprietors,  either  above  or 
heknr  him.  Subject  to  this  condition,  he  may  dam  up  a  stream 
Cor  the  purpose  of  a  mill,  or  divert  the  water  for  the  purpose  of 
iingition.  But  he  has  no  right  to  intercept  the  regular  flow  of 
"the  stream,  if  he  thereby  interferes  with  the  lawful  use  of  the 
"^nterby  other  proprietors  and  inflicts'upon  them**a^sensible 
injary." 

In  Wri^  V.  Howard^  the  Vice-Chancellor  lays  down  in 
Ittgaage  so  perspicuous  and  comprehensive,  the  principle  re- 
guding  running  water,  and  the  rights  of  bwners^of^and  on  the 
ttntm.  He  says :  "  The  right  to  the  use  of  water  rests  on  clear 
vd  settled  principles.  Prima  facie,  the  proprietor  of  each 
Ink  of  a  stream  is  the  proprietor  of  half  the  land  covered  by 
tte  stieam,  but  there  is  no  property  in  the  water.  Each  prO' 
irietor  has  a  right  to  use  the  water  which*flows  in  the  stream, 
end  eonseqnenUy  no  proprietor  can  have'the  right  to  use  the 
viler  to  the  prejudice  of  any  other  proprietor.  Without  the 
eoosent  of  the  other  proprietors,  who  may  be  affected  by  his 
epenrfioDSy  no  proprietor  can  either  diminish  the  quantity  of 
VMer  which  would  otherwise  descend  to  the  proprietors  below, 
nor  throw  back  the  water  upon  the  proprietors  above.  Every 
ptoprietor  who  claims  a  right  to  throw  the  water  back  above, 
^  to  diminish  the  quantity  of  water  which  is  to  descend  below, 
viQst,  in  order  to  maintain  his  claim,  either  prove  an  actual 
plot  or  license  from  the  proprietors  affected  by  his  operations, 
Vmost  prove  an  uninterupted  enjoyment  of  twenty  years, 
vhieh  term  of  twenty  years  is  now  adopted,  upon  a  principle 
tf  general  convenience  as  affording  conclusive  presumption  of 
tgnnt)  but  an  action  willflie  at  any  time  within  twenty  years 
viien  injury  happens  to  arise  in  consequence  of  a  new  purpose 
of  the  party  to  avail  himself  of  his  common  right." 

It  was  urged  by  counsel  that  the  American  authorities  rather 
flopported  the  right  of  the  defendant  as  claimed.    I  am  unable 
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1877     ^  to  discover  any  differonce  in  principle  between  the  English  and 
Keith       American  authorities  when  carefully  examined. 
^'  In  the  judgment  of  Mr.  Justice  Story,  in  Tyler  v.  Wilkmaon^ 

it  is  said,  "  There  may  be,  and  there  must  be  allowed  to  all,  of 
that  which  is  common  and  reasonable  use.  The  true  test  of  the 
principle  and  extent  of  use  is,  whether  it  is  to  the  injury,  of  the 
other  proprietors  or  not.  There  may  be  a  diminution  in  quan- 
tity, or  a  retardation  or  acceleration  of  the  natural  current,  in- 
dispensible  for  the  general  and  valuable  use  of  the  water,  pei*- 
fcctly  consistent  with  the  common  right  The  diminution, 
retardation  or  acceleration,  not  positively  or  sensibly  injurious 
by  diminisliing  the  value  of  the  common  right,  is  an  implied 
element  in  the  right  of  using  the  stream  at  all.  The  law  here, 
as  in  many  other  cases,  acts  with  a  reasonable  reference  to 
public  convenience  and  the  general  good,  and  is  not'  betrayed 
into  a  narrow  strictness,  subversive  of  common  sense,  nor  into 
an  extravagant  looseness  which  destroys  private  rights."  The 
law  is  laid  down  by  Chancellor  Kent  in  3  Com.  43Q,  thus, 
"Eveiy  proprietor  of  lands  on  the  banks  of  a  river  has  naturally 
an  equal  right  to  the  use  of  the  water.  *  *  *  He  haa  no 
property  in  the  water  itself,  but  a  simple  use  of  such  as  it 
passes  along."  Aqvu  cuiri'U  et  debet  cai^^ere,  is  the  language  of 
the  law.  Streams  are  for  the  use  of  man,  and  that  it  would  be 
unreasonable  and  contrary  to  the  universal  consent  of  mankind 
to  debar  each  riparian  proprietor  from  the  application  of  the 
water  to  domestic,  agricultural  or  manufacturing  purposes^  pro- 
vided the  use  of  it  be  made  so  as  to  work  no  material  injury  or 
annoyance  to  his  neighbor,  and  though  there  will,  no  doubt,  be 
in  the  exercise  of  a  proper  use  of  water,  some  evaporation  and 
decrease  of  it,  some  variation  in  the  weight  and  velodty  of  the 
current,  but  the  maxim,  *'  de  minimu  non  ctirat  lex,'*  applies* 
and  a  right  of  action  by  the  proprietor  below  would  not  neoea- 
sarily  follow  from  such  use ;  it  would  depend  on  the  nature  and 
extent  of  the  injury  and  the  manner  of  using  the  water." 

In  Saunders  v.  Newvfuin^  Bay  ley,  J.,  says:  ''The  plaintiff  states 
that  he  was  possessed  of  a  mill,  and  that  the  water  had  flowed 
from  time  immemorial  in  a  particular  channel,  and  that  the 
defendant  had  ol)structed  it — ^this  is  so  stated  on  the  record.  If . 
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i  the  current  of  a  stream  whteh  hasimmemorially        >^ 

iven  direction,  and  thereby  prejudices  another,  he 

elf  to  an' action/' 

ing  in  a  stream  is  well  settled  by  the  law  6f  'Eng- 

etvilissed  countries  as  pkbHei  juHb.    Blasi^tone 

ife' commentaries,  2*v6L;in  these  wdrd»:  ''Water  is 

wandering  thing,  and  must,  of  heoessity,  ccmtinue 

be  law  of  nature,  so  thatl  ean  only  have  a  tem- 

ient,  usufructuary  property  therein,  Wherdforo  if  a 

r'lrans  out  of  my  pond  into  another  man^,  I  have 

iclaim  it." 

an,  C.  J.,  in Jtfoson  V.  if t{{/  in  delivering  the  judg- 

SourtySays:  "We  think  that  no  otiier  interpretation 

tttupon  the  passage  in  Slackstone,  and  that  the 

»med  Judge,'ttbove  referred  to.  In  which  water  is 

nMici  juris,  are  not  to  be  understood  in  any 

is  sense  ;  and  it  appears  to  us  that  there  is  no 

lur  law,  nor,  as  far  as  we  know,  in  Roman  law, 

ver,  is  no  authority  in  ours)  that  the  first  occupant 

1^  be  pri^ri^ior  of  the  land  above)  has- any  right, 

bhe  stream,  to  deprive  theowner  of  theli^  below^ 

1  benefit  and  advantage  oi  the  natural  flow  of 

•  BhmdsU*  Tindal,  C.  J.,  in  giving  the  judgment 

A  the  Exchequer  Chamber,  says:  "The  rule  of  law 

IS  the  enjoyment  of  a  stream  flowing  in  its  natural 

lie  surfoce  of  limd  belonging  to  diflerent  proprie- 

ktaUished;  each  proprietor  of  the  land-has  a  right 

bageof  the  stiieam  flowing  in  its  natural  course 

,to  use  the  same  as  he  pleases,  for -any  purposes 

dt  inconsistent  with  a  simikr  right  in  the  proprie- 

Ad  above  or  below;  so  that,  neither  can  any  >pro- 

t  diminish  the  quantity  of  the  Wttter  which  would 

itorally  descend,  nor  oto  any  proprietor  below 

Jie  water  without  the  license  or  the  gnint  of  the 
lOVe.    The  law  is  laid  down  in  those  pmcise  terms 

r  of  Queen's  Bench,  in  the  case  of  MesBon  v.  HiU, 

ially  is  declared  by  the  Vice-Chancellor  in  the  case 

15!  '  >  12  M,  *  W,  B4$. 
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1877        of  WrigJU  v.  Howard,  and  such  wo  consider  a  correct  exposi- 
Keith        tion  of  the  law." 
^-  _  In  Wood  V.  Wandy  Pollock,  C  B.,  in  giving  the  judgment  of 

the  Court,  says :  "  We  agree  with  the  learned  Counsel  for  Uie 
plaintiff  in  his  exposition  of  the  principles  which  i-egulate  the 
law  as  to  natural  streams,  which  are  fully  considered  and  placed 
on  their  right  footing  in  the  case  of  Mason  v.  Hill,  and  Uie 
authorities  there  cited.  Flowing  water,  as  well  as  light  and  air, 
are,  in  one  sense,  "  pMici  juris ;"  they  are  a  boon  from  Provi- 
dence to  all,  and  differ  only  in  their  mode  of  enjoyment.  Lip^ht 
and  air  are  diffused  in  all  directions,  flowing  water  in  some. 
When  property  was  established,  each  one  had  the  right  to  en- 
joy the  light  and  air  difiused  over,  and  the  water  flowing 
through  the  portion  of  soil  belonging  to  hiiu  ;  the  property  in 
the  water  itself  was  not  in  the  proprietor  of  the  land  through 
which  it  passes,  but  only  the  use  of  it,  as  it  passes  along,  for 
the  enjoyment  of  his  propeity,  and  as  incidental  to  it." 

His  Lordship  then  refera  to  the  law  laid  down  by  Chancellor 
Kent  in  his  commentaries,  and  Mr.  Justice  Story  in  hb  judg- 
ment in  Tyler  v.  Wilkinson,  to  which  I  have  referred  in  a  pre- 
vious part  of  my  judgment 

The  Court  in  giving  their  opinion  u;x;n  several  questions, 
referred  to  them  by  the  Master  of  the  Rolls  in  Dickinson  v.  27ke 
Grand  Junction  Canal  Co.,*  says :  "  Questions  of  rights  to  flow- 
ing water  have  been  much  discussed  in  modem  times  in  several 
cases,  and  placed  on  their  proper  foundation.  We  consider  it  as 
settled  law  that  the  right  to  have  a  stream  running  in  its 
natural  course,  is  not  by  a  presumed  grant  from  long  acquiescence 
on  the  part  of  the  riparian  proprietors  above  and  below,  but  is 
exjuri  ivaturcBy  (citing  several  authorities),  and  an  incident  of 
propeity,  as  much  as  to  have  the  soil  itself  in  its  natural  state, 
unaltei-ed  by  the  acts  of  a  neighboring  proprietor,  who  cannot 
act  so  as  to  deprive  it  of  the  support  of  his  land.  *  •  •  • 
When  water  is  on  the  surface,  the  right  of  the  owner  of  the 
adjoining  land  to  the  usufruct  of  that  water  is  not  a  doubtfal 
matter  of  fact ;  it  is  public  and  notorious,  and  such  a  right 
ought,  as  a  matter  of  course,  to  be  respected  by  everyone ;  and, 
indeed,  if  the  course  of  a  subterranean  stream  was  well  known, 

>8Ez.  773.  *16Jnr.A>L 
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is  the  case  with  many,  which  sink  under  ground,  pursue,  for        W7 

^  short  space,  a  subterranean  course,  and  then  emerge  again,  it       ^"^ 

E^ever  could  be  contended  that  the  owner  of  the  soil,  under 

^"liich  the  stream  flowed,  could  not  maintain  an  action  for  the 

liTersibn  of  it ;  if   it  took  place  under  such  circumstances  as 

^Mould  have  enabled  him  to  have  recovered,  if  the  stream  had 

^^ea  wholly  above  ground.    When,  however,  the  springs  come 

to  the  surface  and  form  streams  and  rivers,  the  established 

^ules  apply  that  each  riparian  owner  is  entitled,  not  to  the 

property  in  the  flowing  water,  but  to  the  usufruct  of  its  stream 

for  all  reasonable  purposes — to  drink,  to  water  his  cattle,  or  to 

turn  hifl  mills,  according  to  the  nature  and  situation  of  the 

stream.    Each  such  owner,  therefore,  has  a  remedy  for  the  in- 

fnngemient  of  this  right.    If,  then,  the  stream  is  diverted  by 

altering  its  course,  or  cutting  down  its  banks,  or  the  water  ab- 

sbacted  from  it  for  unauthorized  purposes,  the  owner  has  his 

right  of  action  against  the  wrongdoer." 

From  these  authorities  it  will  be  seen  what  arc  the  rights  of 

psrties  to  running  water ;  while  each  proprietor  of  lands  on  a 

stream  may  use  the  water  as  it  passes  through  their  possessions, 

they  have  no  right  to  force  back  or  obstruct  the  flow  in  an  un- 

reaaonable  manner.    The  plaintiff*  must  shew  damage  from  the 

wiat  of  the  water,  unnecessarily  penned  up,  and  not  used  by 

oill  higher  up  the  stream.    The  mere  right  to  use  the  water 

068*  not  give  the  party  such  a  property  in  the  new  water  con- 

uidy  ccnning,  as  to  make  the  diversion  or  obstruction  of  the 

Iter,  per  se  a  right  of  action.     All  the  Queen's  subjects  have 

ight  to  the  use  of  flowing  water,  provided  that  in  using  it 

7  do  no  injury  to  the  rights  of  others.    The  Qow  of  water  in 

iral  streams  creates  mutual  rights  between  all  the  riparian 

irietors  along  the  whole  of  its  course.  Subject  to  reasonable 

"vf  himself,  each  proprietor  is  bound  to  allow  the  water  to 

on  without  altering  the  quantity  or  quality. 

OS  in  ElwM  v.  CroiatJieVy^  the  plaintifl*  was  entitled,  for 

irposes  of  his  mill,  to  a  supply  of  tiie  water  b}^  means  of 

im  running  over  the  lands  of  the  defendant.  The  defend- 

irking  the  minerals  lying  under  the  bed  of  the  stream, 

ised  a  subsidence  of  the  bed  to  the  extent  of  four  feet  for 

>8  Jur.  N.  S.  IIKM" 
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^877  some  distance.  In  order,  to  maintain  the  ori^nal  level  uf  the 
Keith  sti*eam  the  defendant  had  constructed  embankments  on  either 
side,  and  there  was  no  actual  diminution  of  the  supply  ol  mtei 
to  the  plaintiff's  mill.  A  bill  was  filed  by  the  plaintiflf!  to  ob^ 
tain  an  injunction  against  the  defendant  upon  the  ground  thai 
the  flow  of  water  to  the  mill  would  be  impeded,  and  cHsniniih- 
cd,  and  thereby  cause  considerable  injury  and  damage  to  the 
plaintiff.  The  master  of  the  Rolls,  Sir  J.  Romilly,  in.  giving 
judgment,  remarks  :  "  It  is  admitted  that  the  working  the 
iron  stone  under  the  soil,  has  produced  a  sinking  of  the  level 
of  the  soil  for  a  considerable  distance  along  the  mill  flume,  oi 
four  feet.  The  plaintiff  also  contends  and  asserts  then  hac 
been  a  damage  to  him  by  diminishing  the  flow  of  the  water  tc 
his  mill.  Now  the  view  which  I  take  of  Uie  case  is  this 
The  plaintiff  has  no  right  whatever  to  the  soil  of  the  livBi;  cu 
to  any  of  the  minerals  under  the  bed  of  the  river;  the  whole  ol 
the  interest  which  he  has  in  ihe  matter  is  confined  to  the  pio- 
per  supply  of  water  to  bis  mill,  and  provided  that  that  ia  not 
interfered  with,  and  Uie  Court  has  a  i*easonable  certainty  thai 
it  will  not  be  interfered  with,  the  plaintiff  has  everything  thai 
ho  is  entitled  to,  provided  that  he  is  not  put  to  any  unraaaun- 
able  or  unnecessary  expense  in  maintaining  hia  rights.  I  haw 
also  come  to  the  conclusion  upon  the  evidence  that  ihece  hai 
not  been  any  species  of  diminution  of  water  to  the  milL  * 
*  *  *  *  *  lamof  opinion  he  haa soBtaamec 
no  damage  at  present,  and  pi*ovided  the  defendants  oontinne  U 
do,  and  notliing  more  occurs,  he  will  sustain  no  damage  i&  f  utnue 
I  do  not  think,  however,  that  the  Court  ought  to  leawe  i) 
entirely  to  the  accident  of  whether  these  gentlemen  will  oon* 
tinue  to  do  what  they  have  hitherto  done,  without  bai^f 
ready  to  interfere  for  the  assistance  and  protection  of  the  pfams 
tiff  in  that  respect  If,  therefore,  there  had  been  no&ing  for 
ther  in  the  case,  and  the  parties  could  have  settled  the  maitai 
amicably,  I  should  have  been:  of  opinion  that  the  plaintiff  w 
entitled  to  an  injunction  to  this  effect,  namely,  to  restmin  tin 
working  of  the  mine  in  such  a  manner  as  to  obstruct,  diminnh, 
alter  or  interfere  with  the  flow  or  passage  of  the  water  or  the 
supply  thereof,  in,  and  along  the  said  mill  stream  ;  wha4  I  piOr 
pose  to  do,  however,  with  I'espectto  this  part  of  the  case  is  this: 
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^^^onidering  thai  Uie  defendants  are  doing  everything  in  their  ^btt 
P^^VTBT:  to  pvevent  the  diminution  or  obstruction  of  water  to  Keith 
^^  pkinliff 'a  mill,  and  that  on  the  one  hand  I  ought  not  to 
waiy  hostile  deecee  against  them  on  that  subject,  and  con- 
that  ao  serious  an  alteration  has  taken  place,  as  a  sub- 
o£the  groQudhas  taken  place  to  the  extent  of  four  feet, 
noione  can.  say,  except  by  conjecture,  which  this  Court 
npoDt  what  may  be  the  result  of  that;  and  that  I 
noi  tamake  a  hostile  dec^ree  agunst  the  plaintiff  in  re- 
of  that ;  I  shall  require  the  defendants  to  give  thefollow- 
;  and-  if  they  do  not  give  this  undertaking  I 
the  ipjnnotioB.  The  defendants  undertaking  not  to 
thaso  mines  in,  such  a  manner  as  to  obstruct,  diminish, 
with  the  flow  and  passage  of  the  water,  and 
in  and  along  the  said  water  course ;  stay  all  f  ur^ 
lit  the  -Buiti  but  retain,  the  bill,  rendering  a 
in.  case  of  the  defendants'  failing  to  comply 
Ihaif  ^ndnrtinkiniT " 

sited:  tbia  casa  to-shew  the  rights  of  peraons  with  run- 

wator  through  their  grounds;  t^at  they  cannot 

of  the  use  theneof ,  and  that  when  milk  are  erected 

abovia  those  below,  they  can  use  the  water  for 

of  driving  their  mills,  but  must  not  unnecessarily 

iy  pen,  or  keep  penned  the  water  from  flowing  to 

aiUabdow. 

hkNftbwfyy.  Kitdnen^  Martin,  B.,  thus  directed  the  jury  in 

case  where  one  r^Mtian  proprietor  had  by  meaas  of  a  water 

'hael  misod.  Siad  diverted  from  the  premises  of  another  proprie- 

mbooi  OQ^IorUeth  part  of  the  volume  of  a  stream.     It  was 

the  jaiy  to  consider  whether  he  had  thereby  inflicted  on  the 

a  veiy  se&siUo  or  material,  injury. 
This  doctrine  enunciated  by  tiiese  authorities  leads  me  to  the 

the  d^endant  has  a  right  to  use  the  water  as  it 

devft^the  stream,  but  it  is  limited  not  to  use  it  in  such  a 

^  to  pfijwdifle  the  ripariaa  proprietor  below — penning  the 

back  and  not  uskig  it,  and  tliereby  preventing  the  mill 

fasIjOW  fvoiQ  using  it,  cannot  bo  justified — using  it  in  a 

^  and  reasonable  manner  does  not,  in  my  opinion,  justify  the 
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obstruction  of  the  whole.  In  this  case  it  appeared  the  mill  of 
the  defendant  was  not  using  the  water.  The  plaintiff's  mill  re- 
quired the  water,  customers  who  came  down  with  grain  to  be 
ground  had  to  leave,  the  plaintiff*  was  unable  to  work  by  reason 
of  the  water  being  detained  or  stopped  by  the  defendant's 
damming  the  water  and  not  using  it;  this  was  a  damage  for 
which  he  is  in  my  view  entitled  to  sustain  his  verdict,  as  I 
gather  this  from  the  evidence.  While  their  respective  rights  are 
thus  established,  the  parties  will  see.  the  necessity  of  mutually 
respecting  the  rights  of  each  other. 

Fisher,  J.  I  have  fully  considci-ed  this  case  and  I  entirely 
agree  with  the  Chief  Justice  in  the  conclusion  at  which  he  has 
arrived  and  in  the  reasons  he  has  given  therefor.  I  was  a  little 
embarrassed  by  what  occurred  on  the  argument,  as  it  appeared 
to  be  admitted  by  the  learned  counsel  both  for  the  plaintiff  and 
the  defendant  that  there  w^as  a  difference  between  the  English 
and  the  American  principles  as  applied  to  the  question  in  con- 
troversy in  this  case.  I  have  been  unable  to  discover  any  such 
difference.  On  the  contmry,  the  principles  enunciated  by  Jus- 
tices Story  and  Shaw,  and  other  distinguished  American  jur- 
ists, are  quoted  and  accepted  by  the  Judges  in  Westminster 
Hall  and  acted  upon  by  the  highest  tribunal  in  the  empire. 

The  question  involved  and  determined  ib'  simple  and  plain, 
that  every  riparian  proprietor  has  a  right  to  a  reasonable  use  of 
the  water,  without  impi'oper  interference  with  any  proprietor 
higher  up  or  lower  down  the  stream,  and  the  question  of  what 
is  reasonable  is  entirely  for  the  jury  to  determine. 

Wetmore,  J.  I  have  had  great  dif&culty  in  making  up  my 
judgment  in  this  case.  On  the  trial  I  ^entertained  a  strong 
view  that  the  plaintiff  was  entitled  to  recover,  which  I  now 
think  was  erroncoas,  and  I  agree  with  the  learned  Chief  Jus- 
tice in  the  judgment  which  he  has  delivered. 

Allen,  C.  J.  My  brother  Duff  had  been  consulted  with  re- 
ference to  this  case  while  at  the  bar,  and  did  not  hear  the  Brgii* 
ment,  but  he  has  read  my  judgment,  and  has  authorized  me  to 
say  that  he  concurs  in  it,  though  he  takes  no  part 

Riilfi  abscdute  to  enter  verdict  fw*  defendant 
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TBE  MAYOR  ETC,  OF  ST.  JOHN  v.  McLEOD,  Assignee  of l??L_ 

JOHN  C.  BROWN,  an  Insolvent.  •^"'^• 

^^laxu — Lien  on  real  estate — Insolvency — WheUier  Assig^nee  liable  to 

AsaeeemetU. 

e  Act  31  Vic,  c  36,  making  assessmenU  on  real  estate  in  the  City  of  Saint 
^ohn  a  apecial  lien  on  the  property  for  two  years,  applies  equally  where  the 
<ivner  haa  made  an  assignment  in  Insolvency,  and  such  lien  continues  for  two 
jean  after  the  taxes  accrued  ;  but  after  the  expiration  of  such  period  the 
Coiporation  can  only  rank  on  the  estate  for  the  taxes  the  same  as  orainary  cre- 

e  estato  of  an  Insolvent  in  the  hands  of  the  assignee  is  liable  to  taxation — 
per  Alijeh,  C.  J.,  and  Weldok,  Wetmore  and  Duff,  JJ.,— Fuher,  J.,  dis- 
ihig. 


Special  Case  stated  for  the  opinion  of  the  Court : 

1.  The  said  John  Brown,  being  a  trader,  resident  in  the  City  of 
John,  and  an  Insolvent,  made  an  assignment,  under  the  Insol- 
vent Act  of  1869,  on  the  eighteenth  day  of  November,  1872,  to  the 
said   Ecekiel  McLeod,  official  assignee  for  the  City  and  County  of 
Saint  John,  who  was  afterwards,  at  a  meeting  of  the  said  John  C. 
Brown's  creditors,  duly  appointed  assignee  of  his  estate. 

2.  That  at  the  time  of  his  assignment  the  said  John  C.  Bi-own  was 
the  owner  of  sufficient  r^  and  personal  estate,  within  the  said  City 
of  Saint  John,  to  pay  and  satisfy  the  taxes  hereinafter  mentioned. 

3.  That  the  said  estate  has  proved  insufficient  to  i>ay  said  John  C. 
Brown's  debts  in  full ;  that  up  to  this  time  no  dividend  has  been  paid, 
luid  the  said  estate  will  not  pay  more  than  five  cents  in  the  dollar. 

4.  Hiat  for  the  year  1872,  and  before  the  said  assignment,  the  said 

John  C.  Brown  was  assessed  for  taxes,  within  the  City  and  County  of 

Saint  John,  and  payable  at  the  office  of  the  Chamberlain  of  the  said 

^ty,  to  the  amount  of  $512.74,  that  for  tlie  year  1873,  the  estate  of 

^o  said  John  C.  Brown  was  assessed  for  such  taxes  to  the  amount  of 

9172.80,  for  the  year  1874  to  the  amount  of  $191.70,  and  for  the 

y^ar  1875  to  the  amount  of  $210.60,  and  that  all  the  said  taxes  ai« 

C'UIl  unpaid. 

5.  The  Corporation  of  Saint  John  claim  that  they  are  entitled  to 
V>e  paid  the  said  taxes  in  full  by  the  defendant,  the  above-named 
>Ufiignee,  out  of  the  estate. 

Questions  for  the  consideration  of  the  C/Ourt : 
1.  Are  the  plaintifis  entitled  to  be  paid  in  full  the  taxes,  for  which 
^e  nid  John  C.  Brown  was  assessed,  prior  to  the  date  of  hin  assign 
TttentV 

2.  Are  the  plaintiffii  entitled  to  be  \md  in  full  the  taxes  for  which 
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the  said  estate  of  John  C.  Brown  has  been  asaesaed,  siade'tlivclail 
the  said  assignments? 

3.  Is  the  estate  of  the  Insolvent  in  the  hands  of  the  assignee  li 
to  taxation! 

Feb.  22.     TiLck,  Q.  C,  argued  the  case  for  the  plaintiflT; 
McLeod,  in  person,  contra.    The  arguments  of  the  eouncel 
siiflicietitly  referred  to  in  the  judgments. 

Cur,  iuh.  tujf 

The  following  judgments  were  now  delirered : 

Allen,  C.  J.  The  questions  submitted  for  >  our<  oonHidttml 
are  the  following : 

1st.  Whether  the  plaintiffs  are  entitled  to  be  paid  in  full 
taxes  for  which  the  insolvent  Brown  was  assessed  in  187S;p 
to  his  assignment. 

2nd.  Whether  the  plaintiffs  are  entitled  to  be  paid  in  foil 
taxes  for  which  Bix)wn's  estate  has  been  assessed  since 
assignment. 

3rd.  Whether  the  estate  of  the  insolvent  in  the  hands  of 
assignee  is  liable  to  taxation. 

In  answer  to  the  fiist  question,  I  think  that,  so  for  as  nil 
to  the  assessment  on  Brown's  real  estate,  it  was  by  the  oqpr 
words  of  the  sixth  section  of  the  Act  31  Via,  e.  86^  *  tpe 
lien  on  the  property;  and  that  such  lien  eontinoed  fioir^ 
yeai-saftertiie  taxes  accrued  ;  but  that  after  the  expimiidli 
the  two  years  the  plaintiffs  could  only  chumas  onyfiaiy^en 
tors  on  the  estate ;  and  that  as  to  the  baktnce^of 'thewiwilHi 
for  1872,  the  plaintiffs  could  only  claim  as  otheretiBlfilmH.  *i 
decision  of  the  third  question  will  determine  all  thilt'tte  pu 
ask  in  reference  to  the  assessment  since  1872. 

It  was  contended  that  the  assignment  und^  ihe  'IkMiH 
Act  vested  all  Brown's  estate  in  the  assignee  for  the  pmpom 
distribution  among  the  creditors,  and  that  it  was  not  aa^MS* 
taxation  in  his  hands.  That  he  did  not  hold  it-as  lui  ovCBn 
owner  of  property,  but  was  under  the  control  of  -the  incjwi 
and  the  creditors  in  the  disposal  of  it. 

The  12th  section  of  "  The  Saint  John  City  AflBeasmnt^ 
1859"  (22  Vic,  c  37),  enacts  ''  all  rates  leWed  or  impoMd  ^ 
the  city,  shall  bo  raised  by  an  equal  rate  upon  the  valiil 
the  real  estate  situate  in  the  city  or  distritt  to  be  laandL  i 
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uj)on  Uie  personal  estate  of  the  inhabitants,  wherever  the  same 

ttiay  be,  and  also  upon  the  amount  of  income  or  emolument 

derived  from  any  of&ce,  place,  occupation,  etc.,  within  the  pro- 

'v^oe."    The  18th  section  declares  that  property  under  the 

^^ontrol  of  agents  or  trustees  may  be  rated  in  the  name  of  the 

t^rincipal  party  ostensibly  exercising  control  over  it.    And  the 

7*th  section  of  the  Act  31  Vic,  c.  36,  in  amendment  of,  and  in 

^.ddiiion  to  the  preceding  Act,  declares  that  the  taxes  on. real 

Estate  may  be  levied  and  recovered  from  the  owner  of  the  pro- 

I>eity  assessed,  or  from  any  person  occupying  the  same  as  a 

.'benant;*and  authorizes  the  tenant  to  deduct  from  the  rent 

any.  amount  paid  by  him  for  taxes. 

The  defendant  in  this  case  clearly  holds  the  estate  of  Brown 
as  a  trustee  for  the  creditors,  and  to  a  certain  extent  it  is  under 
his  control ;  though  not  absolutely  so,  because  he  has  no  author- 
ity  to  sell  the  real  estate  without  the  approval  of  the  creditors 
of  the.  insolvent:  see  Insolvent  Act  of  1869,  s.  41;  and  it 
would  seem  to  be  unjust  to  make  him  liable  personally  for  the 
taxes  on  the  property,  when,  perhaps,  he  might  be  unable  to 
indemnify  himself  out  of  the  insolvent's  estate.  The  22d 
section  of  the  Act  22  Vic,  c.  37,  makes  the  goods  and  chattels, 
and  also  the  body  of  any  pei*son  assessed  liable  to  be  taken  on 
execution,  in  case  the  taxes  are  not  paid  within  ten  days  after 
demand.  But  there  may  be  many  other  cases,  where  persons 
hold  real  property  as  trustees,  where  they  have  no  power  to  sell 
it,  and  are  only  authorized  to  apply  the  rents  and  profits  in  a 
particular  manner,  and  yet  they  would  be  clearly  liable  to  be 
aaseesed  under  the  18th  section  of  the  Act  of  1850,  and  their 
o^wn  goods  and  persons  subject  to  execution  in  case  of  non-pay- 
ment. I  cannot  see  any  distinction  in  principle  between  such 
cases,  and  the  case  of  an  assignee  in  insolvency,  who,  sooner  or 
later,  must  sell  the  property  and  wind  up  the  estate  of  the  in- 
solvent. 

But  it  is  contended  that  as  the  Insolvent  Act  makes  no  pro- 
vision for  the  payment  of  taxes,  and  the  assignee  is  bound  to 
distribute  the  assets  among  the  creditors,  he  has  no  right  to  ap- 
ply any  part  of  them  in  payment  of  taxes ;  and  that  the  local 
assessment  Acts  cannot  control  the  provisions  of  the  Insolvent 
Aet.    But  I  think  the  right  to  impose  taxes  for  local  and  muni- 
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cipal  objects  falls  within  the  classes  of  subjects  over  which  the 
Provincial  Legislatures  have  the  exclusive  control  by  the  92c 
section  of  the  British  North  America  Act. 

The  Provincial  Legislatures  having,  therefore,  the  exclasiv< 
right  to  impose  taxes  for  local  purposes,  and  having  declare( 
by  the  Assessment  Act,  that  all  taxes  imposed  shall  be  raised  ii 
part  by  an  equal  rate  upon  the  real  estate  in  the  city,  withou 
any  exception  ;  and  there  being  nothing  in  the  Insolvent  Ac 
to  shew  (except  perhaps  by  implication)  that  the  estate  of  ai 
insolvent  was  not  to  be  subject  to  taxation;  I  think  the  assignee 
takes  the  estate  subject  to  the  liability  to  taxation  whid 
the  Act  of  the  Local  Legislature  imposes  upon  it.  If  this  i 
not  the  correct  construction,  then  the  rates  imposed  are  no 
raised  "  by  an  equal  rate"  on  the  value  of  the  real  estate  in  th< 
city ;  but  some  portions  of  it  will  be  exempt  from  taxation  al 
together,  while  the  rest  of  it  will  be  obliged  to  bear  a  \tage] 
proportion  than  the  Legislature  intended  it  should  bear. 

My  answer  to  the  third  question,  therefore,  is  that  the  estafa 
of  the  insolvent,  in  the  hands  of  the  assignee,  is  liable  U 
taxation. 

Weldon,  J.  The  Saint  John  Oity  Assessment  Act  of  185) 
makes  all  real  estate  within  the  city  liable  to  taxation,  am 
taxes  imposed  on  real  estate  can  be  collected  from  tho  tenan 
occupying  the  same  after  demand  is  made  upon  him  for  tht 
same,  and  he  is  authorized  to  deduct  or  set  off  the  sum  so  pai( 
from  the  rent  payable  by  him  for  such  real  estate — ^this  is  clear 
ly  defined  and  expressed  by  section  7. 

For  the  year  1872  had  the  assessment  been  made  solely  oi 
the  real  estate  of  the  insolvent  J.  0.  Brown,  and  not  mixed  n] 
with  his  personal  estate,  it  would  have  become  a  special  lien  oi 
the  same,  and  could  have  been  recovered  in  the  manner  pnm 
ded  by  the  sixth  section  of  the  said  Act — but  two  years  havini 
been  allowed  to  elapse,  it  ceases  to  be  a  lien — it  then  remains  i 
debt  or  liability  of  Brown's,  and  may  be  recovered  as  any  othe 
debt — ^ro  rata  with  his  other  creditors. 

In  i*egard  to  the  right  of  the  Corporation  to  impose  taxo 
upon  the  real  estate  of  John  0.  Brown,  which  passed  to  hi 
assignee,  and  since  his  insolvency,  the  Act  relating  to  aaseOB 
ments  in  the  city  makes  all  real  estate  liable  to  taxation^  ii 
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whose  possession  it  may  be — and  provides  that  the  person  in 
actual  possession  or  tenant  is  liable  for  the  amount,  and  the 
payment  by  him  as  such  tenant  may  be  deducted  from  the  rent 
he  is  to  pay — it  is  a  legal  charge  upon  the  real  estate  within  the 
dty. 

It  was  contended  by  the  counsel  for  the  assignee  that  the  In- 
solvent Act  of  the  Dominion  having  vested  all  the  estate  of  the 
insolvent  in  him,  he  holds  it,  freed  from  charges  of  local  taxa* 
tion  for  the  benefit  of  the  creditors.  I  am  of  opinion  that  the 
real  estate  of  any  person  becoming  insolvent  and  vesting  in 
the  assignee  does  not  change  its  liability  to  contribute  under 
oar  Acts  of  Assembly  for  the  local  charges  of  the  city,  parish 
oroounty  in  which  it  is  situated.  It  is  one  of  the  civil  rights  be- 
longing to  the  people  of  such  communities,  that  all  real  estate 
shall  contribute  in  common  to  the  local  burthens,  no  matter 
into  whose  possession  it  may  come.  It  is  the  real  estate  that  is 
to  bear  the  taxation,  not  the  individual  owner.  The  assignee  of 
an  insolvent  estate  may  not  reside  in  Saint  John,  but  the  real 
estate  belonging  to  such  insolvent  would  be  liable  to  taxation 
as  belonging  to  a  non-resident 

Fisher,  J.  I  answer  both  questions  in  the  negative.  I  am 
of  opinion  that  the  taxes  in  the  special  case  assessed  upon 
the  real  estate  before  the  18th  of  November,  1872,  are  governed 
hy  the  provision  of  the  sixth  section  of  the  31st  Victoria, 
which  enacts  that  the  taxes  to  accrue  on  any  property  termed 
feal  estate  under  the  "  Saint  John  City  Assessment  Act  of 
1859,  or  any  addition  or  amendment  thereof,  shall  be  a  special 
lien  on  such  property  for  two  years  after  such  taxes  accrue,'' 
and  that,  therefore,  so  much  of  the  sum  of  $512.74  as  is  assess- 
^  on  real  estate  is  a  special  lien  on  the  estate  of  the  said  John 
CI  BrowD,  and  his  assignee  should  pay  the  amount  thereof  out 
<'  his  estate,  and  for  the  balance  the  assessors  must  rank  on 
ti^  estate  as  any  other  creditor. 

It  appears  to  me  if  the  two  years  had  not  expired  when  the 
^te  passed  to  the  assignee,  the  insolvent's  estate  would  bo 
<ihaiged  with  the  amount  of  the  assessment  on  the  real  estate 
^  it  was  specifically  stated  and  that  the  assignee  would  be 
^le  to  pay  it  out  of  the  assets  of  the  estate. 
As  to  the  liability  of  the  estate  in  the  hands  of  th^  assignee, 
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1877        to  taxation :    It  appeal's  to  inc  this  must  depend  upon  the 
Mayor  of   meaning  of  the  l7th  sectton  of  the  22d  Vic.,  e.  37,  relating  to 
St.  John    the  levying,  assessing  and  collecting  rates  in  the  City  of  Saint 
*'•  John.     His  Honor  here  read  the  section  and  continued :     Does 

the  estate  of  an  insolvent  in  the  hands  of  an  assignee  come 
within  the  words  of  the  section  "  or  other  property  under  the 
control  of  agents  or  trustees  ?"  If  it  does  then  Brown's  assignee 
is  liable  to  pay  the  taxes.  McLeod,  at  best,  is  but  a  trustee 
holding  the  estate  for  the  benefit  of  Brown's  creditors ;  but  I 
do  not  think  he  is  the  kind  of  trustee  meant  in  the  secticm, 
which  I  think  refers  to  trusts  of  property  where  there  is  an  ex- 
isting cestui  que  truM,  and  the  provision  is  made  to  define 
which  is  to  be  taxed.  In  the  case  of  the  insolvent  the  property 
is  in  a  certain  sense  in  the  custody  of  the  law,  or  in  a  condition 
analogous  to  property  in  the  custody  of  the  law.  Had  the  Le- 
gislature intended  to  assess  the  estate  of  an  insolvent  in  the 
hands  of  his  assignee  I  think  it  would  have  dene  so  in  express 
terms.  Besides,  it  is  against  the  whole  spirit  of  the  Act,  as  the 
effect  would  be  to  tax  the  same  property  t^  iec.  The  real  and 
personal  estate  of  Brown  in  the  hands  of  his  assignee  is  held 
by  him  for  the  benefit  of  all  Brown's  creditors ;  each  creditoi 
has  ai  claim  on  the  estate  for  whatever  demand  may  be  made,  i1 
is  part  of  the  debts  due  such  creditor,  and  if  at  the  time  o) 
making-  the  assessment  the  amount  of  the  demand,  in  othei 
words  the  proportion  each  creditor  is  entitled  to  receive  fron 
the  estate,  could  be  ascertained,  that  is  the  amount  such  creditoi 
wonid  be  taxed  as  a  debt.  Now  in  the  J  8th  section  of  22  Vic 
c.  87,  personal  estate,  that  is,  one  class  of  property  for  whidi 
eveiy  man  is  rateable,  is  defined  and  deemed  to  signify  "all 
goods,  chattels,  moneys,  capital  and  efiects,  and  any  share  or  in- 
terest' therein,  and  all  good  debts,  whether  due  upon  aceoont, 
or  upon  any  contract  or  promissory  note,  or  bond  or  -mortgage, 
and  all  public  stocks  and  securities,  and  any  share  or  interest 
theridin^  not  being  stock  in  any  joint  stock  company  or  corpo- 
ration in  the  Province." 

By  this  section  every  creditor  of  John  C.  Brown,  or  eveiy 
claimant  on  his  estate,  is  liable  to  be  taxed,  and  doubtless  is 
taxed,  in  respect  of  any  debt  due  from  the  said  Brown  as  per- 
sonal estate ;  so  that  the  effect  of  assessing  the  assignee  for  the 
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estate  in  his  hands  would  really  be  taxing  the  very  same  pro-        is^T 
perty  twice.    The  12th  section  of  the  22d  Vic,  c.  37  (SBkit   Mat6k  of 
John  Assessment  Aet  of  1859),  which  contains  the  general  pro-    St.  Johk 
visions  as  to  taxes,  enacts  that  the  rates  shall  be  levied  by  an        ^' 
eqnal  rate  npon  the  value  of  the  real  estate  situate  in  the  city     ^^^^^d* 
or  district  to  be  taxed,  and  upon  the  personal  estate  of  the  in- 
habitants, so  that  as  to  real  estate  the  law  implies  that  the  tax- 
ation is  not  to  be  made  upon  all  -  the  real  estate  situate  in  the 
€nty^  only  on  the  real  estate  to  be  taxed,  and  if  the  real  estate 
in  the  city  was  by  the  operaticm  of  the  Assessment  Act  liable 
to  taxaticm  the  17th  section  of  the  22  Vic,  was  unnecessary. 
The  7th  section  of  31  Vic,  c.  30,  authorizes  t^e  collection  of 
the  taxes  from  the  owner  of  the  real  estate  or  a  tenant  M cLeod, 
the  assignee,  is  neither  owner  nor  tenant,  so  the  section  will 
not  apply  to  him.    The  assignee  is  a  mere  stakeholder. 

How  cautiously  the  Legislature  have  proceeded  with  r^ard 
to  stock  in  corporations.  By  the  16th  and  18th  sections  of  22 
Vic,  it  was  doubtful  whether  stockholders  in  foreign  corpora- 
tions were  not  liable  to  assessment  in  i^espect  of  the  stock  they 
respeetiyely  held  in- sudi  corporation,  and  by  the  15th  section 
of  the  same  Act  the  business  of  the  corporation  in  the  province 
was  made  subject  to  taxation  through  the  manager.  This  was 
remedied  by  &e  6th  section  of  the  31  Vic,  c  36,  which  express- 
ly exempts  such  stockholders  from  taxation.  Dwarris  says  it 
is  a  settled  rule  in  law  that  every  charge  upon  the  subject 
most  be  imposed  by  clear  and  unambiguous  language.  Acts  of 
Parliament  iBlrfaidb  impose  a  duty  upon  the  public  will  be  strictly 
oonstmed  with  reference  to  the  particular  language  in  which 
they  are -expressed. 

When  there  is  any  ambiguity  found,  the  oonstiniction  must  be 
inf  favor  of  the  public,  because  it  is  a  general  rule  that  where 
the  public  are  to  be  charged  with  a  burden  the  authority  of  the 
Ijegialature  to  impose  the  burden  must  be  distinctly  and  ex- 
pKcitiy  shown. 

As  said  by  Lord  Tenterden,  it  is  a  general  rule  that  a  tax 
shallnot  be  considered  to  be  imposed  without  a  plain  declara- 
tion of  the  intent  of  the  Legislature  to  impose  it. 

As  the  Act  should  be  construed  stiictly,  and  I  do  not  find 
the  assignee  of  an  insolvent  in  the  category  of  persons  spoken 
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^877         of  in  the  l7th  section  of  22  Vic.,  c.  37,  which  was  undoubtedly 

Mayor  of    passed  for  the  purpose  of  including  persons  and  estates  of  per- 

St.  John     gQ^s  who  were  not  taxable  in  their  own  right  and  would  not 

McLeod      ^  subject  to  taxation  under  the  general  provision  of  section 

12  of  the  said  Act,  I  am  of  opinion  that  Brown's  assignee  is 

not  liable  to  taxation  in  respect  of  the  property,  real  or  personal, 

of  Brown  in  his  hands  as  such  assignee. 

Wetmore,  J.  While  agi*eeing  with  the  judgment  of  a  ma- 
joiity  of  the  Court,  as  far  as  it  goes,  I  am  under  the  impression 
that  the  lien  under  the  Gth  section  of  31  Vic,  c.  36,  would  con- 
tinue notwithstanding  the  lapse  of  two  years — ^if  the  tax  ac- 
crued on  real  estate.  The  section  is :  **  The  taxes  to  accrue  on 
any  property  termed  real  estate  (the  definition  of  which  is 
given  in  section  18  of  22  Vic,  c  37 — Acts  1859,  p.  92),  under 
the  said  Saint  John  City  Assessment  Act  of  1859,  or  any  Act 
in  addition  or  amendment  thereof,  or  this  Act,  shall  be  a  spe- 
cial lien  on  such  property  for  two  years  after  such  taxes  so 
accrue." 

Liens  on  pi-operty  are  recognized  in  the  Insolvent  Act  of 
1869,  see  sections  41  and  50  ;  by  section  58  in  preparing  divi- 
dend sheet  due  regard  shall  be  had  to  the  mnk  and  privUege  of 
every  creditor,  which  rank  and  privilege,  upon  whatsoever  they 
may  legally  be  founded^  shall  not  be  disturbed  by  the  provi- 
sions of  this  Act.  The  lien  on  the  land  is  established  by  sec- 
tion 6  of  31  Vic,  c.  36,  so  far  as  to  taxes  actually  accruing  on 
the  real  estate ;  the  taxes  were  imposed  a  few  months  before 
the  insolvency,  and  the  assignee  took  the  property  subject  to 
the  lien  as  established  by  law ;  the  lapse  of  two  years  in  case  of 
insolvency  I  think  would  not  invalidate  the  lien.  That  inas- 
much as  the  assignee  took  the  property  subject  to  the  lien,  the 
distribution  of  it  would  have  to  be  made  subject  to  the  lien 
existing  at  the  time  the  assignee  took  it.  The  difficulty  in  the 
present  case  to  my  mind  is  that  the  special  case  does  not  spe- 
cify what  amount  is  actually  assessed  on  real  estate — and  it  is 
only  for  such  assessment  the  lien  is  established. 

Allen,  C.  J.,  stated  that  Duff.,  J.,  who  was  absent,  had  seen 
his  judgment  and  concurred  in  it. 

First  question  answered  in  the  Tugative  ;  Bewnd 
aoid  third  in  the  affirmative. 
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Sullivan,  et  al.,  assessors  of  taxes  for  the  city  of        ^^^^ 
Saint  John  v.  ROBINSON ,  Agent  for  the  Banx  of  •^"w^- 

Nova  Scotia. 

^toase» — Foreign  Corporation — Branch  Baiik — ^^Income^^ — Whether  it 

means  ''Net  Profits:' 

"^^  foreign  bonking  corporation  having  a  branch  in  Saint  John  receired  in  tho 
oonrae  of  the  year  from  its  bnaineas  by  such  branch  $29,000,  but  daring  the 
Bune  period  sustained  losses  in  its  business  beyond  that  amount.  The  agent 
of  the  corporation  havinff  disputed  his  liability  to  be  assessed  on  income,  and 
A  ease  havmg  been  stated  for  the  opinion  of  the  Court, 

-^idi^  per  Allbn,  C.  J.,  and  WELDONand  Wetmorb,  JJ.,  Fishbr,  J.,  dissent- 
ing, that  he  was  properly  assessed  on  the  whole  amount  received. 

Spkcial  Ca8R  stated  for  the  opinion  of  the  Court : — 

1st.  The  Bank  of  Nova  Scotia  now  is,  and  in,  and  prior  and  sub- 
sequent to  the  year  187ff,  was  a  corporation  established  in  Nova  Sco- 
'fcUy  out  of  the  limits  of  the  Province  of  New  Brunswick. 

2nd.  The  said  bank,  in  and  prior  to  the  year  1875,  had,  and  has 
ainoe  had,  and  now  has  an  office  or  place  of  business  within  the  City 
of  Saint  John,  in  the  province  of  New  Brunswick. 

3rd.  During  the  whole  of  the  said  year  1875,  the  said  bank  by 
tJieir  agent  carried  on  in  the  said  City  of  Saint  John  the  business  of 
Vwtnlring  by  discounting  notes  and  buying  and  selling  exchange. 

4th.  John  Morris  Bobinson  is  now  the  agent  of  said  bank  in  the 
said  City  of  Saint  John,  and  carries  on  business  for  said  bank  within 
s&id  city. 

5th.  The  fiscal  year  of  the  said  bank  preceding  the  making  up  of 
tli«  annual  assessment  for  the  City  of  Saint  John  for  the  present  year 
lB76y  commenced  on  the  1st  day  of  January  and  ended  on  tho  3(8t 
^ayof  December,  in  the  year  1875,  botli  days  inclusive. 

6th.  The  said  bank,  during  the  said  fiscal  year,  sustained  losses 

fttun  the  business  transacted  by  it  within  the  said  city  during  said 

fiscal  year,  and  on  the  whole  year's  business  of  the  said  fiscal  year 

the  said  bank,  in  consequence  of  said  losses  made  no  gain  or  profit, 

ftud  none  was  made  or  received  by  or  for  said  bank  during  said  fiscal 


7th.  But  for  the    losses  made  by  tho  bank  in  said  fiscal  year, 
arising  during  that  year  out  of  the  business  of  the  said  bank  within 
the  said  d^i  the  income  derived  from  such  business  in  said  year  would 
have  amounted  to  twenty-nine  thousand  dollara ;  but  the  losses  sus- 
tained by  said  bank  on  its  business  in  said  city  during  said  fiscal  year 
exceeded  that  amount  and  left  the  ))ank  a  hoavv  loser  on  its  biisines-s 
o{  said  year  within  said  city. 
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9th.  The  said  assessors  have  assessed  the  said  John  Morris  I 
son  as  agent  of  said  bank  in  the  present  year  in  the  sum  o 
thousand  and  eighty-seven  dollars  and  fifty  cents,  for  taxes  claim 
the  said  assessors,  to  be  payable  by  the  said  bank  on  twoit] 
thousand  dollars'income  during  the  said  Fiscal  year. 

10th.  The  bank  claim  that  the  income  on  which  the  bank  is 
to  b&  assessed  is  the  g^in,  if  any,  received  by  said  bank  froo 
whole  business  of  the  fiscal  year,  and  that  as  the  losses  of  the 
ness  in  the  said  city  of  said  fiscal  year  exceeded  all  the  profits  i 
the  hejkk  but  for  said  losses  wo\dd  have  made,  the  bank,  in  fact^ 
no  gain  from  said  business  within  said  city  during  said  fisoal 
and  therefore  received  no  income  from  said  business,  and  are  nc 
)^  to  be  assessed  tm  aforesaid. 

11th.  It  is  agreed  between  the  assessors  and  the  said  John  31 
Robinson  as  agent  of  the  said  bank,  to  submit  to  the  Court  the 
tion  whether,  upon  the  facts  as  above  stated,  the  bank  or  its  i 
are  or  not  liable  to  be  assessed  as  aforesaid  in  the  sum  of  one  t 
and  and  eighty-seven  dollars  and  fifty  cents,  under  the  Acts  ol 
sembly  relating  to  the  assessing  of  rates  and  taxes  in  the  Ci 
Saint  John.  If  the  Ck)urt  find  in  the  aflfonative  the  assessment 
stand.  If  in  the  negative  the  assessment  is  to  be  set  aside,  alter 
varied,  so  as  to  make  it  conform  to  the  decision  of  the  Court 
the  questien  submitted. 

April  14.  Kaye^  Q.  C,  for  the  defendant  The  questio 
be  discussed  in  this  case  is,  what  is  *'  inoome''  as  ined  in 
Assessment  Act  ?  It  means  the  gain,  or  profit,  on  the  y 
business.  I  shidi  first  test  it  by  the  Act  itself  to  see  if  i 
fords  any  due  to  the  meaning  of  the  word.  Section  5  d 
Act,  81  Yie;^  c  36,  relieves  the  stockholder  from  assessmei] 
"income"  derived  from  stock  in  a  corporation  liable  tc 
rated  or  assessed.  How  can  a  stockholder  derive  income  i 
the  corporation  otherwise  than  from  its  gains  and  profits  ? 
is  relieved  from  being  taxed  because  the  corporation  is  ti 
on  this.  The  same  meaning  is  given  to  it  by  our  Legialatai 
other  places:  See  Assessment  Act  of  1875,  sec  1,  snb-ae 
and  also  by  the  Imperial  Legislature :  see  Attamey-Oenerfi 
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^lexander.^    Again  the  meaning  given  to  the  word  by  every 

^'ictionary  is  ''  gains  or  profits."    Lastly,  take  the  test  of  com- 

'^OQ  sense,  in  ordinary  parlance.  By  yearly  "  income"  we  surely 

^^Q  the  result  of  the  year's  business — not  after  deducting  cost 

^{  living,  because  in  that  case  the  income  would  be  earned  and 

^^pended,  but  what  is  left  after  meeting  the  losses  of  the  year 

^d  business  expenses.  Here  the  operations  of  the  branch  bank 

^Or  the  year  shewed  a  loss.    There  was  therefore  no  income. 

B.  Lester  Peters,  Q.  C,  contra.  The  assessors  have  the  right  to 
^iQBess  on  the  admitted  income,  without  considering  losses.  By  sec- 
tion 4  of  the  Act  31  Vic,  c.  36,  the  agent  of  every  foreign  corpora- 
tion is  "^  to  furnish  a  statement  of  the  whole  amount  of  income 
x^ceived  for  the  company"  during  the  preceding  year,  and  the 
only  exception  which  there  has  been  to  this  provision  was  con- 
tained in  the  former  Act  (1859),  s.  15,  relating  to  insurance 
companies,  which  provided  for  an  assessment  on  the  average 
net  profits  of  the  tiiree  preceding  years.  Did  the  Legislature 
intend  that  the  branch  bank — which  might  do  a  profitable  bu- 
siness, making  large  gains,  yet  because  they  do  a  reckless  busi- 
niBSB  in  the  case  of  one  individual  and  their  profits  are  swept 
away  shall  in  such  case  pay  nothing  ?  Why  should  they  escape 
taxation  altogether  ?  They  get  the  benefit  of  the  fire  department, 
police,  streets,  etc  As  soon  as  the  gain  is  made  it  forms  the  basis 
of  assessment,  which  must  be  made  on  what  comes  into  the  bank 
as  a  profit  on  their  business  in  the  difierent  transactions.  There 
is  a  dear  distinction  between  income  and  net  profits.  In  the 
case  of  an  individual,  a  professional  man,  for  instance,  no  consi- 
deration is  made  for  bad  debts,  and  neither  should  there  be  in 
the  case  of  a  foreign  corporation. 
Kajfe,  Q.  C,  in  reply. 

Cur.  adv.  vidt. 

The  following  judgments  were  now  delivered : 

Allen,  C.  J.    The  question  in  this  case,  is  what  is^tho  income 

of  ihe  bank  on  which  it  is  to  be  assessed  ?    The  4th  section  of 

the  Act  31  Vic,  c  36,  declares  that  the  agent  or  manager  of 

Uy  foreign  joint  stock  company  or  corporation,  doing  business 

in  SexDt  John,  shall  be  rated  and  ass^sed  in  like  manner  as 

any  inhabitant, "  upon  the  amount  of  income"  received  by  him 
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for  such  corporation;  and  for  ihe  pu4)08e  of  enabling  the  as- 
sessors to  rate  him,  the  agent,  if  required,  shall  furnish  the  assess- 
ors with  a  statement  under  oath,  setting  forth  the  whole 
amount  of  income  received  for  the  company  during  the  pre- 
ceding ^scal  year.  And  the  agent  or  manager  is  authorized  to 
I'ccover  'from  the  company  the  amount  of  assessment  he  shall 
pay  on  su6h  income. 

This  provision  is  declared  by  34  Vic,  c  18,  not  to  apply  to 
the  agentS'or  managers  of  foreign  fire  or  marine  insurance  com- 
panies doing  business  in  Saint  John,  who  are  to  be  assessed  upon 
the  "amount  of  net  profits"  made  from  premiums  received  on 
insurance  effected  during  the  preceding  fiscal  year. 

The  use  of  the  term  "income"  in  one  case  and  "  net  profits" 
in  the  other  shews,  I  think,  that  the  Legislature  intended  to 
make  a  distinction  between  them,  and  that  they  did  not  use 
them  as  synonymous  terms.  In  the  15tb  section  of  the  Act 
22  Vic,  c  87,  which  was  repealed  by  the  31  Vic,  c  36, 
both  these  terms — "  income"  and  "  net  prolits" — are  used ;  and 
as  the  same  distinction  between  the  assessments  on  insurance 
companies  and  other  companies  is  kept  up  in  the  subsequent 
Acts  we  may  fairly  assume  that  the  distinctive  terms  were 
used  ad\isedly.  I  think  there  is  a  clear  distinction  between 
the  "income"  and  the  "net  profits"  of  a  1  ank.  The  income  is  the 
amount *veceived  l^  the  bank  on  the  discc  r.nt  of  notes,  the  buy- 
ing and  selling  of  bills  of  exchange,  and  transactions  of  that 
charaeter,  without  making  any  allowance  for  the  expenses  of 
^•le  institution ;  whereas  the  net  profits  is  the  gain  made  by  the 
b  .nk  on  its  ticoisactions  beyond  all  costs  and  chaiges,  and 
after  deducting  all  expenses  of  management  of  the  insti- 
tution, rent,  etc  If  in  the  course  of  a  year  a  bank  re- 
ceived #40,000  for  the  discounts  on  notes  and  the  profits  made 
in  buying  and  selling  exchange,  that  would  clearly  be  "  income;" 
but  if  during  *the  same  period  it  lost  S10,000  by  making  bad 
debts  its  ''profits"  would  be  diminished  by  one  quarter  :the 
amount  received,  besides  its  costs  and  expenses.  In  the  present 
case  the  income,  i,  e.,  ^he  amount  which  the  bank  received  from 
its  business  during  the  year,  amounted  to  820,000,  but  during 
the  sametperied  it  sustained  losses  in  its  business  beyond  that 
amount,  consequently  the  balance  of  the  profit  and  loss  account 
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ivas  against  the  bank ;  and  if  the  proper  oonstmotion  of  thei 
-word  "  income"  in  the  Act  is  "  profit"  or  "  gain/'  then  undoubted- 
ly there  was  no  profit  made,  and  the  bank  is  not  liable  to  assess- 
ment on  income.  I  think,  according  to  the  construction  of  the 
31  Vic,  c  36,  s.  4,  the  assessment  was  properly  made  on  "  the 
whole  amotmt  of  the  income,"  without  being  affected  by  the 
losses  which  the  bank  may  have  sustained  during  the  year,  and 
thai  consequently  the  assessment  should  stand. 

Weldon,  J.  The  question  raised  by  the  special  case  in  this 
cause  is  whether  the  agent  of  the  Bank  of  Nova  Seotia  for 
their  branch  in  Saint  John  is  liable  to  be  rated  upon- the  in- 
come derived  from  the  business  of  its  branch  in  the  said  Oity  of 
Saint  John,  during  the  fiscal  year,  the  income  being  twenty- 
nine  thousand  dollars,  or  deduct  therefrom  the  losses  incurred 
by  the  branch  and  assess  only  upon  the  gains  and  profits  de- 
rived from  the  Branch  in  Saint  John  from  the  buidness  done 
therein.  The  Act  under  which  the  agent  is  held  liable  is 
the  31  Vic,  c.  36,  "  In  addition  to  and  in  amendment  of  the 
law  relating  to  the  levying,  assessing  and  collecting  of'  rates 
and  taxes  in  the  City  of  Saint  John,"  section  4  of  which  de- 
dares,  "  The  agent  or  manager  of  any  joint  stock  company  or 
corporation  established  abroad  or  out  of  the  limits  of  this  pro- 
vince, or  any  person  or  persons,  whether  incorporated  or  not, 
doing  business  out  of  the  limits  of  this  province,  who  shall 
cany  on  business  in  the  City  of  Saint  John  for,  or  who  shall 
have  an  office  or  place  of  business  in  the  City  of  Saint  John 
for  any  such  company  or  corporation,  person  or  persons, 
shall  be  rated  and  assessed  in  like  manner  as  any  inhabitant, 
upon  the  amount  of  income  received  by  him  for  the  same  as 
such  agent ;  and  for  the  purpose  of  enabling  the  assessors  to  rate 
such  company  or  corporation,por8on  or  persons,  the  agent  or  man- 
ager shall,  when  required  in  writing  so  to  do,  fami^io  them  a 
true  wnd  correct  statement  in  writing  wader  oath  aettiaig  forth 
the  whole  amotjmt  of  iricome  received  for  such  company  or  cor- 
poration, person  or  persons  within  the  City  of  Saint  John  dur- 
ing the  fiscal  year  preceding  the  making  up  of  such  assessment." 
The  section  then  provides  how  the  assessors  shall  act,  in  cioseof 
the  neglect  or  refusal  to  make  su^  return  or  infomiati<m  with- 
in ten  days  after  such  notice  to  the  manager  or  BgestrinJDiidcing 
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the  assessment  upon  such  manager  or  agent.  The  section  bm 
ther  states  such  manager  or  agent  shall  be  deemed  to  be  owim 
of  such  mcome,  and  he  may  recover  from  the  company  he  ■ 
presents  any  assessment  he  shall  pay  upon  such  income,  t^^ 
such  assessment  shall  be  distinct  and  separate  from  any  otl= 
assessment  the  agent  or  manager  shall  be  liable  for.  - 

I  think  this  section  is  very  clear,  plain  and  free  from  i^; 
ambiguity.  What  the  assessors  are  to  do  in  requiring  from  & 
manager  or  agent,  and  what  statement  or  return  the 
or  agent  shall  make — the  whole  income  of  the  bank  is  deri^ 
from  their  ordinary  business  in  discounting  notes,  bujring  i 
selling  exchange,  receiving  and  collecting  moneys, — ^the  amoi 
derived  therefrom  is  what  is  to  be  returned — ^upon  that 
the  assessors  fix  the  rate  of  assessment  Maxwell  on 
says  "  when  a  statute  is  free  from  ambiguity  the  task  of  in 
pretation  can  hardly  be  said  to  arise."  It  is  not  allowable, 
Vattel,  to  interpret  what  has  no  need  of  interpretation.  The 
why  should  we  suppose  the  Legislature  meant,  when  they  SMi^ 
the  "  whole  income,"  something  less,  or  that  it  should  mean  J 
balance  sheet  of  profit  and  loss  the  manager  or  agent  sboulcj 
return?  I  am  unable  to  see  any  other  interpretation  can  be 
given  to  the  Statute. 

It  was  contended  by  Mr.  Kaye,  counsel  for  the  bank,  that 
we  should  determine  what  the  word  income  meant,  that  il 
would  mean  the  gains  and  profits  of  the  bank  from  which  thi 
bank  pays  its  stockholders :  if  there  were  no  gains  or  profit 
the  stockholders  would  derive  no  benefit,  and  as  stockholder] 
are  exempt  from  being  assessed  upon  their  stock  in  ihe  bank 
and  from  analogy,  there  being  no  income,  the  bank  would  b 
unable  to  pay  its  stockholders.  I  am  unable  to  see  how  thi 
bears  upon  the  question.  The  stockholders  of  banks  located  in  ih 
province  are  exempt  from  being  taxed  upon  their  stock  simpb 
because  the  Bank  of  New  Brunswick  and  other  banks  haviii| 
their  head-quarters  in  the  province  are  taxed  upon  their  eapi 
tal,  which  includes  the  stockholders  therein. 

The  banks  pay  taxes  on  their  capital  whether  profitably  em 
ployed  or  otherwise.  The  agents  of  banks  outside  ihe  pro 
vince  can  only  be  taxed  on  their  income ;  they  cannot  be  taxe 
upon  capital.    Why  should  those  agencies  be  exempt  upon  in 
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^me  they  receive  and  be  placed  in  a  more  favorable  position 
tban  local  banks  ?    All  property  may  not  leave  any  income. 
It  cannot  be  concealed  that  a  great  deal  of  property  has  been 
Unproductive  by  reason  of  losses,  but  it  has  not  been  exempted 
^ttmi  taxation  because  they  have  not  realized  all  that  they  ex- 
pected, or  their  management  have  caused  them  to  lose  money 
Uistead  of  making.    In  the  case  of  The  Mersey  Docks  and  Har- 
fnn*  Board,  App.  v.  The  Overseers  of  Birkenhead^^  the  ware- 
hoQses  were  rated  with  the  docks  at  an  enhanced  rate.    The 
Commissioners  contended  the  warehouse  and  docks  were  to  be 
Qcmsidered  one  property.    But  Quain,  J.,  says,  "  As  long  as  they 
chose  to  keep  up  Uie  docks  at  a  loss  the  wfirehouses  must  be 
rated  at  their  enhanced  value  whether  they  are  let  with  the 
docks  or  not    The  fact  that  they  belong  to  a  concern  which  as 
a  whole  is  carried  on  by  a  dock  company  at  a  loss  is  no  answer 
to  the  question  as  to  their  rateability."    When  the  Legislature 
has  used  plain  words  easily  to  be  understood  I  think  we  need 
not  tax  our  ingenuity  to  strain  the  words  to  mean  something 
else.     Can  we  say  the  words  "  the  whole  amount  of  income" 
received  for  a  corporation  can  be  anything  less  than  the  whole, 
not  a  portion  or  part  of  the  whole?  The  assessors  have  nothing 
to  do  with  the  losses  of  the  bank.    If  the  agent  had  sent  an 
aooount  of  the  profits  and  losses  of  the  bank  to  the  assessors  in- 
stead of  the  "  whole  amount  of  such  income  received,"  would 
that  have  been  a  compliance  with  the  provisions  of  the  said 
section?    I  think  not.    If  the  Legislature  had  meant  gains 
and  profits  of  the  bank  only  were  to  be  taxed  I  think  thc}^ 
Would  have  found  words  to  express  it 

In  the  case  of  Ex  parte  Byrne,*  this  Court  gave  the  meaning  of 
income  as  used  in  the  Fredericton  Assessment  Act  which  de- 
clared **  the  agent  or  manager  of  any  joint  stock  company  or 
corporation  established  abroad  or  out  of  the  limits  of  this  city 
who  shall  carry  on  business  for  such  company  in  the  city  of 
L      Fredericton  shall  be  rated  and  assessed  in  like  manner  as  any 
I      inhabitant  upon  the  amount  of  income  received  by  him  as  such 
«     manager  or  agent" 

\       The  agent  of  the  Telegraph  Company  contended  he  was  not 
We  to  be  assessed  upon  the  income  of  the  Telegraph  Com- 
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pany  received  by  him.  Chief  Justice  Ritchie  in  giving  the 
judgment  of  the  Court  said,  "  We  think  Mr.  Byrne's  liability 
under  this  section  too  clear  to  admit  of  argument  *  *  *  * 
The  company  carries  on  business  in  Fredericton  from  which  it 
derives  an  income,  and  Mr.  Byrne  is  the  manager  there  recdv- 
ing  and  transmitting  telegraph  messages  and  collecting  the  tolls 
thereon^  consequently  he  is  liable  to  be  assessed  as  sudi  man- 
agor," 

I  am  unable  to  see  any  distinction  can  be  drawn  between! 
manager  of  a  banking  institution  and  the  superintendent  of  a 
telegraph  company  in  their  respective  branches  when  their  cor- 
porations are  established  outside  of  the  province  as  to  the  in- 
come received  by  them  respectively,  and  their  liability  to  con- 
tribute to  the  local  taxation  of  the  cities  wherein  such  agenda 
are  established.  And  unless  we  can  overrule  the  judgment  of 
this  Court  in  Ex  parte  Byrne  and  say  "  income"  has  one  mean- 
ing in  the  Act  relating  to  the  City  of  Fredericton — is  some- 
thing more  than  the  whole  income,  in  the  Act  relating  to  tlie 
City  of  Saint  John,  the  agent  of  the  bank  is  liable  to  be  asBessp 
ed  upon  the  whole  income  received  by  him  in  his  agency. 

The  special  case  omits  to  state  that  the  assessors  made  an  ap- 
plication in  writing  to  the  agent,  as  required  by  the  said  As* 
sessment  Act,  or  that  the  agent  made  the  return  as  required  of 
the  income  received,  or  how  the  amount  was  ascertained, 
or  was  it  assumed  that  the  Act  had  been  complied  with  to 
make  up  the  special  case — I  base  my  opinion  upon  the  fact  that 
the  Act  has  been  complied  with  and  the  assessment  is  valid. 

Fisher,  J.  The  real  question  in  this  case  is  whether  the 
bank  through  its  agent  is  liable  to  taxation  in  the  City  of 
Saint  John  for  local  purposes  for  the  year  1875  upon  the  gron 
profits  of  its  business  or  upon  the  net  profit,  or  in  other  voidi 
its  annual  income  of  the  year. 

This  must  depend  upon  the  meaning  of  the  word  inooBie  in 
the  assessment  Act  In  the  argument  the  counsel  referred  to; 
several  dictionaries.  I  have  I'eferred  to  WoroeateTy  and  it  in 
there  defined  gain  derived  from  any  business  or  property,  pn^"  ^ 
duce,  profit,  revenue.  Why  search  dictionaries  for  the  meaning^ 
of  a  word  which  is  so  much  in  common  use  and  so  well  onder^ 
stood  by  men  in  all  the  ordinar}'  affaii^s  of  life? 
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nquixy  for  any  purpose  was  made  of  the  income  of  a 
iged  intrade  in  buying  and  selling,  and  it  was  stated 
profits  of  his  sales  for  the  year  amounted  .to  from 
sane  man  would  call  that  his  income ;  but  in  order  to 
Ida  income  for  the  year  would  deduct  what  he  paid 
B^-for  rent,  for  taxes  and  other  incidental  expenseB, 
•bad  debts  or  otherwise;  the  balance  would,  in  the  or- 
le  of  the  term,  be  his  income.  In  the  absence  of  any 
uo£  the  meaning  of  the  word  income  in  the  Act  we 
ilyithe  ordinary  rule  of  construction,  unless  there  is 
!g  in  the  Act  repugnant  thereto. 
Dntended  that  income  in  the  Saint  John  Assessment 
8  application  to  foreign  corporations  or  persons  resident 
leans  something  different  from  its  ordinary  acceptation, 
gDJ&eB  the  whole  of  the  receipts  of  the  corporation  or 
il  for  the  year's  business,  without  deducting  for  ex- 
;  management  or  losses.  The  12th  section  of  22  Vic,  c 
oated  The  Saint  John  City  Assessment  Act,  1859,  enacts 
ates  shall  be  raised  by  an  equal  rate  upon  ihe  real  and 
estate  of  the  inhabitants,  and  also  upon  the  amount  of 
r  emolument  derived  from  any  office,  place,  occupation, 
a  or  employment,  whatsoever,  within  the  province, 
Erom  real  or  personal  estate  of  the  inhabitanbs  of  the 
.indudmg  persons  made  or  declared  to  be  residents  or 
tta  by  any  Act  or  Acts  of  Assembly,  now  or  hereafter 
Eoroe,  relating  to  the  imposition  of  rates,  and  also  upon 
feal  stock,  income,  or  other  thing  of  joint  stock  com- 
s  Jbereinafter  provided ;  that  the  value  of  all  real  and 
eirtate  and  joint  stock  shall  be  put  down  at  one^fif  th 
iteal  worth  thereof  as  nearly  :as  the  same:may  be  as- 
i :  Urn  presents  the  mode  by  which  individuals  are  to 
,  aoid  also  corporations,  applying  the  same  principle  to 
it  :the  jcapital  stock  of  the  one  and  the  personal  pro* 
the  other  are  to  be  put  down  at  one-fifth  of  the  value 
ind  including  persons  made  or  declaxed  to  be  residents 
kiOt  of  Assembly,  and  the  rate  of  taxation  generally  is 
ifdrm  upon  all  the  inhabitants,  whether  actual  or  made 
B  Assessment  Act 
e  3rd  section  of  31  Vic,  c  3C,  the  principal  place  of 
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caiTying  on  the  business  of  the  company  in  the  city  is  to  1 
deemed  the  place  of  inhabitancy  of  the  corporation  and  of  tl 
agent  or  manager,  under  the  14th  section  of  the  Saint  Jol: 
Assessment  Act  of  1859. 

The  14th  section  of  22  Vic.,  c.  37,  enacts  that  all  joint  stoc 
companies  or  corporations  shall  be  assessed  in  the  like  mamK 
as  individuals ;  and  the  4th  section  of  the  Slst  Vic.,  c.  36,  whi< 
rex)eals  the  15th  section  of  22nd  Vic.,  c.  37,  enacts  that  tt 
agent  or  manager  of  any  joint  stock  company  or  corporatic 
established  abroad  or  out  of  the  limits  of  this  province,  or  i 
any  peraon  or  persons,  whether  incorporated  or  not,  doing  bi 
sincss  abroad  or  out  of  the  limits  of  this  province,  who  shal 
carry  on  business  within  the  City  of  Saint  John  for,  or  wl 
shall  have  an  office  or  place  of  business  in  the  City  of  Sail 
John  for  any  such  company,  corporation,  person  or  person 
shall  be  rated  and  assessed  in  like  manner  as  any  inhabitai 
upon  the  amount  of  income  received  by  him  for  the  same  i 
such  agent,  and  for  the  purpose  of  this  section,  that  is,  for  tli 
purposes  of  assessment,  he  shall  be  deemed  the  owner  of  sue 
income  and  dealt  with  accordingly. 

The  object  of  this  section  is  to  place  the  foreign  corporatioi 
or  person  living  abroad,  doing  business  in  the  City  of  Sain 
John,  upon  the  same  footing  in  all  respects  as  any  other  inhi 
bitant ;  the  Act  says  he  shall  be  assessed  in  like  manner  as  an 
other  inhabitant.  From  the  nature  of  things  it  could  not  a] 
ply  the  rule  adopted  with  regard  to  other  or  local  corporatioB 
by  taxing  its  capital  stock,  and  it  provided  that  the  foreig 
corporation,  or  other  person  living  abroad,  should  be  dealt  wit 
in  the  same  manner  as  any  other  individual  coming  into  Sain 
John  to  do  business.  The  manager  or  agent,  by  the  4th  seetia 
of  the  31st  Vic.,  c  3G,  is  required  to  furnish  the  aasessors  witl 
a  statement  of  the  whole  amount  of  the  income  reoeived  h 
the  company,  or  persons,  within  the  fiscal  year  preceding  tfa 
assessment  for  the  purpose  of  enabling  the  assessors  to  rate  sud 
company  or  person ;  and  by  section  10  of  the  22nd  Vic.  a  S9 
any  person  may  furnish  the  assessors  with  a  written  statemen 
on  oath  of  his  personal  estate  and  income,  and  the  nnncwwor 
shall  value  the  real  and  personal  estate  and  income  of  the  in 
habitants  according  to  their  respective  statements. 
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I€   the  inilividual  furnish  the  assessors  "vvitliin  a  given  time 
^*itli  a  statement  of  his  income  under  oath  tliey  must  tax  it 
accordingly,  so  with  the  manager  or  agent  of  tlie  foreign  cor- 
poration or  other  person  living  abroad;  and  if  either  party 
*i«^glect  to  furnish  the  necessary  statement  the  assessoi"s  may 
in  either  case  according  to  their  l)est  judgment. 
In  the  case  of  an  ordinary  inhabitant,  if  the  year  s  business 
ended  in  loss  and  he  has  derived  no  income  therefrom  the 
^^fiessors  cannot  tax  him  for  income.     Now,  "would  it  not  be 
"•^m^easonable  to  apply  another  principle  t(^  foreign  corporations 
persons  living  abroad  who  are  made  inhabitants  by  the  Act 
the  puiposes  of  assessment,  and   who  liave  really  receivi.*d 
actual  income  from  their  year's  business  in  Saint  John  ^ 
Income,* in  the  12th  section  of  the  22d  Yic,  c.  87,  is  defined 
it  is  stated  there,  "  income  or  emolun>ent  derived  from  anv 
^ce,  place,  occupation,  profession  or  employment  in   tbc  j)j*i)- 
^*lce,"     If  income  means  emolument  derived  from  iiny  i)iii';e, 
c,  occupation,  profession  or  employment,  it  cjiti  onh'  mean 
^■'*^  net  pi'otit  derived  from  such  office,  place,  oeenpation,  pro- 
^*-*^^ion  or  employment,  after  deducting  the  cli{\r!j:»'>,  expon^es 
*^*^<l   losses,  for  suivly  emolument  can  in  no  way  mean  any- 
^^^  ing  else. 

It  was  argued  that  income  as  to  foreign  c  )rporati<)ns  or  per- 

*tis  living  abroad  could  not  mean  the  net  proJUs,  as  the  eor- 

**^^a.tion  or  in«lividual  in  a  ciise  like  the  pre^oiit  w.juM  '^^^t  the 

^^"Hofit  of  the  fire,  police  and  other  <leparL!iients  for  nothing. 

^    there  was  anything  in  this  argument  it  would  ai>;>ly  jn.st  as 

^^^Ongly  to  an  individual  who  state-.l   tliat  h\'  had  derived  no 

^*^Conic  but  sustained  a  loss  from  the  year's  basin i-s,  r.nd  l-v 

"^nose  statement  the  as>:e^sois  are   ijound  to  tr.x.     I  liave  r.r- 

^^'ed  at  the  conclusion  that  ineome  in  the  Act  nuiu\ ;  vw  and 

*'he  same  thins:,  whether  anT)lied  to  an  individual  in  his  own 

^SHt  or  as  the  manager  or  a/j^ent  of  a  foreign  coi-ponition  or 

I^>"Hon  li>nng  abroad;  and  as  it  appears  that  this  corporation 

uttrived  no  income  from  its  business  in  Hainl  John  in   the  vear 

^ne  thousand  eight  hundred  and  seventy-five,  it  is  not  liable  to 

^^ation  for  that  vear.     Dwarris  says  it  is  a  setthid  rule  of 

^^f"  that  every  charge  upon   the  subject  nnist  bo  imposed  l»y 

^*eax  and  unambiguous  language.    Acts  of  Parliament  which 
ri6 
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impose  duties  upon  the  public  will  be  critically  construed  with 
reference  to  the  particular  language  in  which  they  arc  ex- 
pressed ;  when  there  is  any  ambiguity  found  the  construction 
must  be  in  favor  of  the  public,  because  it  is  a  general  rule  that 
when  the  public  are  to  be  charged  with  a  burden  the  intention 
of  the  Legislature  to  impose  the  burden  must  be  distinctly  and 
explicitly  shewn.  In  The  Dock  Company  at  Kingston-upan- 
Hull  V.  Broxviie^  Lord  Tenterden  said :  "  It  ia  a  general  rule 
that  a  tax  shall  not  be  construed  to  be  imposed  without  a  plain 
declaration  of  the  intent  of  the  Legislature  to  impose  it."  It 
was  argued  that  because  the  proviso  in  the  15th  section  of  22 
Vic,  c.  37,  ix^quired  the  assessment  of  insurance  companies  to 
be  taken  on  a  three  years*  yearly  average  of  the  net  profits  on 
insurance  within  the  City  of  Saint  John  that  i:icome  must  ne- 
cessarily mean  something  else  or  that  it  must  mean  the  gross 
receipts  for  the  year.  If  the  proviso  still  stood  I  think  it 
would  only  mean  that  this  w^as  the  mode  of  ascertaining  the 
income  of  insurance  agents  for  the  purposes  of  taxation,  and 
that  instead  of  taxing  the  income  for  the  year  for  which  the 
assessment  is  made  it  must  be  taken  on  a  ti.iee  years' average. 
This  section  has  been  repealed  by  the  4th  section  of  31  Vic,  c 
3G,  which  presents  the  mode  by  which  the  agents  of  a  foreign 
corporation  or  persons  resident  abroad  and  doing  business  in 
the  city  shall  be  taxed ;  and  would  it  not  be  monstrous  for  a 
person  resident  in  Halifax  and  doing  business  in  Saint  John, 
and  thci-e  made  an  inhabitant  for  the  purpose  of  taxation,  to 
be  taxed  through  his  agent  upon  principles  different  from  any 
oixlinary  inhabitants,  which  would  be  the  case  if  the  construc- 
tion of  the  Act  contended  for  by  the  assessors  prevailed  ? 

Wetmore,  J.  By  sec.  15  of  22  Vic,  cap  37,  an  Act  relating 
to  the  levying,  assessing  and  collecting  of  rates  in  the  City  of 
Saint  John,  the  agent  or  manager  of  any  joint  stock  company 
or  corporation  established  abroad,  or  out  of  the  limits  of  this 
Province,  who  shall  carry  on  business  for  such  company  or  cor- 
poration, shall  be  rated  and  assessed  in  like  manner  as  any  in- 
habitant, upon  the  amiownt  of  income  received  by  hira  as  such 
agent,  and  for  the  purpose  of  enabling  the  asaessora  to  rate  aueh 
company  or  corporation  the  said  agent  or  manager  shall,  when 
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in  writiiig  by  the  assessors  so  to  do,  furnish  to  them  a 

"^^^K-iieand  correct  statement  in  writing,  imder  oath,  setting  forth 

*^fae  vshdle  amount  of  income  received  in  the  City  of  Saint  John 

d'uring  the  fiscal  year  (of  said  company)  preceding  the  making 

va  p  of  the  annual  assessment;  provision  follows  for  assessment 

^kcsoording  to  the  best  knowledge  of  the  assessors,  in  event  of  re- 

^^ual  of  the  agent  to  furnish  the  required  information,  and  for 

Protection  of  the  agent,  it  is  then  provided  that  the  assessment 

insurance  companies,  or  the  agent  or  manager  of  any  insur- 

company  established  abroad,  shall  be  taken  on  a  three 

'  average  of  the  yearly  netpi^ofits  on  insurance  of  property 

within  the  said  city,  or  for  the  whole  period  for  which 

"^l^ey  may  have  been  doing  business  in  the  said  city,  not  exceed - 

^*^  ihree  years,  such  average  to  be  obtained  as  follows :   The 

^^ent  shall  each  year  furnish  the  assessors  with  a  statement  in 

^^^titing  of  the  aggregate  Tiet  profits  of  insurance  of  property 

^^toate  within  the  city  for  the  three  years  next  preceding  that 

which  the  assessment  is  to  be  made  or  for  the  whole  period 

^r  which  they  may  have  been  doing  business  in  said  city,  not 

'^oeeding  three  years ;  provision  then  follows  for  exemption  of 

le  insurance  companies  or  their  agencies  from  assessment    A 

perusal  of  this  section  shows  very  clearly  that  the  Le- 

ure  fully  considered  the  several  descriptions  of  companies 

regulated  the  assessments  accordingly.     Fire  insurance 

tupanies  had  to  pay  on  net  profits,  and  it  may  be  for  verj' 

reasons    obvious  enough    if    discussion  was  necessary. 

had  to  pay  on  the  whole  amovmt  of  income.    A  verj' 

-^Qar  distinction  between  the  liability  of  the  different  com- 

ies  to  pay  is  pointed  out.    The  16th  section  provided  that 

stockholder  of  any  joint  stock  company  or  corporation  liable 

be  rated  under  this  Act  shall  be  assessed  in  respect  of  any 

in  or  income  derived  from  such  company  or  corpora- 

^oii,  thereby  leaving  the  stock  of  the  several  stockholders  to 

upon  the  agent  or  manager,  under  the  15th  section, 
the  whole  amount  of  income  received  during  the  fiscal 
;  and  this  quite  separate  and  distinct  from  any  other  as- 
to  which  such  stockholder  shall  be  liable.     Section  IG 
altered  by  addition  of  the  words  "  as  a  stockholder  there- 
by 31  Vic.  c.  36,  s.  5. 
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Section  14  provides  for  the  assessment  of  all  joint  stock  CQi 
panics  or  corporations  in  like  manner  as  individual,  and  f 
such  purpose  tlie  president  or  agent  shall  1)C  deemed  the  own 
of  tlie  corporate  property,  capital  assets,  ete.,  and  shall 
dealt  "svith  and  may  he  proceeded  against  accordingly,  j 
tliis  section,  in  my  <.)pinion,  does  not  apply  to  foreign  corpor 
tions,  as  tliat  in  the  case  under  consi<leration  is,  it  Ls  not  necc 
sary  to  discuss  any  diHerence  that  may  exist  between  the  14 
and  loth  sections,  if  tliere  is  any  substantial  difference. 

Section  15  of  the  Act  mentioned  is  repealed  by  sectiu:i  4 
Si  Vic,  c. '30,  an  Act  in  amendment  of  22  Vic,  c.  37,  whi 
liiakts  further  provisions.  Thu  enactments  as  to  joint  stoi 
"compiiui^NS  or  corporations  t'stablislit;d  abroad,  or  out  of  t 
liii\its  of  th(^  province,  are  exactly  similar  to  the  n-pealed  st 
tiou ;  in  addition  it  includes  any  person  or  pi.i-.sons,  whether i 
cori)orated  or  not.  doin^;  busim'ss  abroad,  v»'ho  shall  carry  < 
bu.sincNS  within  the  Citv  of  Saint  John,  or  who  shall  have  J 
ofiice  or  placo  of  l)usiuess  in  the  C/ity  of  Saint  John  form 
such  company,  corporation,  persun  or  persons  ;  the  rate  is  to 
in  like  manner  as  any  inhabitant — upon  the  amount  of  / 
Come  i'c:cli:c(.l.  The  agent  or  manager,  as  in  section  15,  is  i 
quired  to  furnish  the  assessors  Avith  a  true  and  correct  stat 
ment  in  writing,  under  oath,  setting  forth  the  whole  amount 
income  receive<l  for  such  company  within  the  City  of  Sai 
John  during  the  fiscal  year  pi-eceding  the  making  up  of  t! 
annual  assrssment,  and  this  for  the  purpose  of  enabling  the  a 
sos>oi*s  to  rate  such  company  or  coi'poiation,  pei*sun  or  pei"soi 
This  Act  makes  no  exemption  or  provision  in  favor  of  insurau 
companies ;  and  the  law  so  remained  until  34  Vic,  e.  18  w 
enacted,  the  fii-st  section  of  which  Act  declared  that  section 
of  *M  Vic,  c.  30,  should  not  be  deemed  to  apply  to  the  agen 
or  managers  of  any  iire  or  marine  insurance  company  or  coi 
panics.  Section  2  enacts  that  such  agents  or  inanagei-s  shf 
be  rated  and  assessed  in  like  manner  as  any  inhabitant — up( 
the  amount  of  net  profits  made  by  him  from  premiums ;  ai 
section  3  recpiires  the  agent  or  manager,  when  i-eqiiircd,  to  fu 
nish  a  written  statement  setting  forth  the  whole  amount 
net  profits  made  by  the  company  during  the  fiscal  year  pr 
ceding  the  assessment. 
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By  sub-section  4  of  section  1  of  38  Vic,  c.  6,  "income"  shall 
i^ean  the  annual  profits  or  gain  arising  to  any  male  inhabitant 
f^xm  any  place,  office,  profession,  trade,  calling,  employment, 
'^bor  or  occupation,  or  from  any  otlier  source  whatsoever  not 
^oclared  exempt  by  this  Act,  but  it  shall  not  include  the  profits 
^x*gain  of  a  farmer  arising  from  his  farm,  or  the  rental  of  real 
^s^tate  within  the  province,  or  the  profit  or  gain  derived  (apart 
om  industry,  labor  and  skill),  from  invested  pt^i-sonal  property 
the  earnings  of  a  ship  oi*  vessel.  This  definition,  it  was 
^i^ged,  gave  a  limit  to  the  term  income  in  the  Acts  previously 
^^entioned.  It  was  argued  this  definition  controlled  the  rati*  in 
question;  but  if  the  definition  applies  to  hank  stocks  the  rate 
^Vas  made  under  special  Acts  relating  to  the  levying,  assessing 
^nd  collecting  of  rates  in  the  City  of  Saint  John,  with  which 
the  assessment  Act  38  Vic.  did  not  at  all  intJMfere. 

The  sections  I  have  quoted,  to  my  mind,  so  dearly  point  out 
tJic  distinction  to  be  observed  between  such  a  corporation  as  is 
Complaining  in  the  present  case  an<l  insurance  companies  that 
I    cannot  suppose  the  Legislature  inten<led  the  enactiin?nts    to 
have  any  other  meaning  than  the  fail*  and  only  import  the 
>vords   convey,   namely,   that  the?  present  applicant  is    to  be 
fiJisessed  upon  the  v:hole  anion ni  of  inconu'  luxrlirtl.     Thestate- 
ttxent  ufider  oath  to  enable  the  assessors  to  rat{^  the  coinpany  is 
"to  be  of   the  whole  miiount  of  hiconi^:   notlun«' is  said  ahout 
losses  or  net  profits  except  as  to  insurance  companies ;  and  the 
i^tpatement  required  of  such  companies  being  of  the  net  proiits 
sliews  clearly  the  assessment  in  case  of  banks  was  not  confintMl 
to  net  profits  but  extended  to  the  Avhole  amount  of  actual  in- 
come.    I  cannot  see  what  the  assessoi>i  have  to  <lo  with  losstjs; 
t-Heir  business  is  with  the   whole  amount   of  income.     I  am 
therefore  of  opinion  the  assessments  should  be  sustained. 
DiTFF,  J.,  took  no  part. 

Judgment  accordingly,^ 

*  A  like  jail^ment  was  at  tho  same  tinio  given  in  an  exactly  siniilar  oaso  in 
ich  the  Bonic  parties  were  plointiil's,  an<l  the  manager  of  tho  liank  of  liritish 
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■^orth  America  was  defendant,  thongli  in  this  Allen,  ('.  J.,  took  no  part. 
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Jum         Plead i tig — Misjoinder — Demurrer — Collection  by  batiker  of  note  dm^  :^*" 
llvered  to  him  for  that  purpoaey  his  autliority  being  revoked  before 
pnym^itt —  Whether  tort  trill  lie — Departure — Bankei^s  lien — 

Whether  it  exists  in  this  Province. 

Joining  counts  in  detinue  and  assumpsit  is  a  misjoinder,  and  is  a  ground  of  gtsc*. 
oral  demurrer. 

i^iuffre,  Whether  such  a  defect  is  cured  by  pleading  over. 

A  count  stated  that  plaintiff  delivered  to  defendants  a  promiaaoiy  note  for  th» 
81>ecial  purpose  that  defendants  should  procure  payment  at  maturity  on  ~ 
half  of  plaintiff,  and  if  the^  should  not  so  procure  pavment,  they  abonld 
deliver  the  same  to  plaintiff  on  request ;  that  defendants  received  the  noL^ 
on  these  terms  ;  that  they  did  not  procure  payment  at  maturity  ;  and 
after  maturit>r  and  before  payment,  plaintiff  requested  defendants  to  redeli 
the  note  to  him ;  yet  defendants  had  refused  to  do  so  ;  and  after  mch 
quest  wrongfully  collected  the  money  and  applied  the  same  to  their  own 

JIflil,  to  be  a  count  in  assumpsit  and  not  in  tort. 

Defendants  pleaded  to  above  count  that  the  note  was  'delivered  to  them 
1  tankers  in  the  usual  course  of  their  business  to  collect  and  on  payment 
deliver  the  note  to  the  maker  ;  that  the  maker  of  the  note  paid  the 
of  it  to  defendants  when  it  became  due,  and  that  they  gave  the  note  up 
him  as  he  required.     Plaintiff's  replication  alleged  that  while  the  note  was  ii 
defendants*  hands,  and  before  payment,  he  revoked  defendants'  authority 
collect,  and  rcciuesteil  defendants  to  redeliver  the  note  to  him  which  they 
fused  to  do.     liejoinder,  That  before  the  phuntiff  revoked  the  authority 
collect,  he  became  indebted  to  defendants  in  a  laiger  sum  than  the  amoui 
of  the  note,  which  he  refused  to  pay,  whereupon  they  refused  to  deliver 
note  to  him. 

Jfeld,  a  departure  from  the  plea. 

Qmfre,  Whether  there  is  a  bianker's  lien  in  this  province. 

If  such  a  lien  docs  exist,  the  person  ^against  whom  .it  is  sought  to  enforce  £     ^^  '* ' 
must,  it  would  seem,  be  a  customer  of  the  bank. 


The  fii'st  count  of  the  declaration  in  this  case  was  detinuM^^^cuc 
for  a  promissory  note  for  Si 47,  dated  20th  February,  1875,  pay^^^^sj* 
able  two  months  after  date,  made  by  J.  C.  Moulton  in  favor  cc^  *  ol 
Jashua  Huestis,  and  by  him  indorsed  to  the  plaintiff. 

The  second  count  stated  that  the  plaintiff  delivered  to  thrf-^c 
defendants  a  certain  promissory  note  of  the  plaintiff  (descriUn^ix:  Ji^ 
the  note  as  in  the  1st  count)  which  note  was  delivered  by  tlcf  «^e 
plaintiff  to  the  defendants  for  the  special  and  express  purpo^»^=3t)se 
that  the  defendants  should  procure  payment  thereof  on  beh&.tf^-^' 
of  the  plaintiff  at  its  maturity,  and  if  they  should  not  so  pi 
cure  payment,  they  should  redeliver  the  note  to  the  plaintiffs 
i*equest ;  that  the  defendants  received  the  note  on  these 
that  they  did  not  procure  payment  thereof  at  maturity ; 
that  after  maturity,  and  before  payment  thereof,  the 
i-equested  the  defendants  to  I'edeliver  the  note  to  him ; 
though  a  I'easonable  time  has  elapsed,  and  all  things 
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entitle  the  plaintiff  to  redelivery  have  happened,  yet  the  dc- ^^^ 


idants  refused  to  deliver  the  note  to  the  plaintiff,  and  after       Allen 
sh  request  wrongfully  collected  the  money  and  applied  the  ^    ^^  N  w 
He  to  their  own  use.  Brunswick. 

Fhe  defendants  pleaded  to  the  first  count,  that  the  note  was 
ivered  to  them  as  bankers,  in  the  usual  course  of  their  busi- 
8  and  trade  as  such,  to  collect  the  amount  from  the  maker, 
[  on  payment  thereof  to  deliver  the  note  to  him ;  that  when 
note  became  due  Moulton  (the  maker)  paid  the  amount 
reof  to  the  defendants,  and  required  the  note  to  be  delivered 
to  him,  which  iiie  defendants  thereupon  did,  and  which  is 
alleged  detention. 

teplication — That  while  the  Fnote  was  in  the  defendants' 

lession,  and  before  payment  thei*eof ,  and  before  the  purpose 

which  it  was  delivered  to  the  defendants  was  accomplished, 

plaintiff  revoked  the  authority  of  the  defendants  to  collect 

smoant  of  the  note  from  the  maker — of  which  the  defend- 

I  had  notice — and  requested  the  defendants  to  deliver  the 

5  to  the  plaintiff,  which  they  refused  to  do. 

'icjoinder — That  before  any  revocation  of  the  authority  to 

defendants  to  collect  the  amount  of  the  note,  and  l)eforo 

defendants  were  requested  by  the  plaintiff  to  redeliver  the 

to  him,  the  plaintiff  became  indebted  to  the  defendants  in 

nount  greater  than  the  amount  of  the  note,  and  which  the 

tiff  refused  to  pay,  whereupon  the  defendants  refused  to 

ir  the  note  to  him. 

*  pluntiff  demurred  to  this  rejoinder  on  the  following 
is: — 

That  it  was  a  departure  from  the  plea. 
That  a  banker  in  this  province  had  no  general  lien  on 
nuities  of  his  customer  for  a  debt  due  from  the  cus- 

That  if  the  defendants  ever  had  any  lien  on  the  note 
1  lost  it  by  parting  with  the  possession  of  it,  as  stated 
lea. 

hat  the  accruing  of  a  debt  from  the  plaintiff  to  the 
ts  did  not  deprive  the  plaintiff  of  his  authority  to  re- 
defendants'  authority  to  collect  the  amount  of  the 
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1877  Tlic   <lefeinliiTits  objectetl   that   there   was   a  misjoinder  ot  ^of 

Allex       counts  in  the  declaration — the  fii-st  count  being  in  detinue,  ancn^  -Ad 
*'•    ^      tlie  secoHil  special  assumpsit. 

Bbu.vswick.        A])ril  12.     W.  L,  T.  Sfrh/  for  th(^-  plaintiff.     Fii'st,  as  to  the*  -m^  Ac 
objection  to  the  declaration.     I  admit  assumpsit  and  tort  can-  m::^  m- 
not  bo  joined  without  h^ave  of  the  Court,  or  a  judge;  but  l)Ot.I-F.jJ' ^tli 
these  counts  are  in  tuit.     Besides  the  defendants  have  waiver  »-:<»  od 
the  objection  by  pli'a<ling  over:  ITohson  v.  ^fid(^htov^     Iti;f       ^L 
also  submitted  that  misjoincler  is  only  a  ground  of  special  de-i*  I"  le 
nnirrer,  and  di'fmdants  should  have  applied  to  a  judge  undo -r:.^-Filei 
section  \H')  of  the  ('.  L.  P.  Act.     If  the  .second  count  is  capable  X«_iJi] 
of  such  a  construction  as  will  make  it  a  count  in  tort  theif  i  i"       -  is 
nothiniLj  in  tho  obloction.  bocausp  all  actions  tx  delicto  mav  b*"  .W    ho 
joined,  and  so  \ni\y  all  <.>•  nndn'citi.     Again  there  would  bu  n»  .r~:tno 
misjoindi'i"  oven  if  the  socond  count  w*as  f.c  eo»^r«<.7i«.  becaus-sr-ri -»i.so 
<letinuo  may  ai'isi-  our  ol'  a  C(mtraet.     Neither  would  there  Iw  .W  Imj 
if  tho  e«)unt  is  in  ftniu  in  toit,  for  it  makes  n)  difference  tha*"^  -*i«it 
itartjsoont  of  cfuitraot :  JmUn  v.StfraiwI.-  Thegravanien  of  tli-«^  f  ho 
charge  is.  n«)l  thiit  <l<*i'rnilMnts  <lid  not  keep  their  contrtict.bnt  thw's  «nat 
thoy  tliti  r.'/l  fullil  (l^oii- <luti<sas  biiiloos ;  tho  contract  i««  the  iiioi  j  -.^ic 
i  n « 1 1  loom ■.  'u  t.     A  K( ).  t :  V '  o< :  u !  1 1  s  i  j  <  •  ws  a  f  u r tl  i er  wron^r — i  t  alIo"i  -^  "S—'o-s 
a  do]iian«l.  and  luv.  r  'Jiat  a  eolloetion  td'  the  money  ami  appi"c_">"  «t)- 
i)ri;Uion  of    iho  r)r«'«'<''';K  to  dofondants'  own   use.     ('DrFF   C^        J. 
V(»u  jiiloLTi*  a  e'»uvoysion  in  fact.)     (.\)uld   tho  defendants  ha\-^wr-  ^vc 
ploadi.d  )ion  (•>:•  initi'sd  to  this  eor»nt  ?  .see  per  Mansiield,  (\  tH--'     J.. 
in  Jadtii  \.  t>(.nn<if!.     Tin;  contract  which   is  set  out  made  tlr  i  he 
dofondnnts  bail«'os,  v.ldoli  relationship  imjiosed  on  then)  a  coil*:  jxmi- 
mon  law  duty  and  i'»>r  l>r«.s-uh  of  this  d.uty  the  plaintiff  has  -  a 

right  t')  bring  Ibr  iiclion.     (Di'Fr.  J.     Jn  looking  thi-ough  tl  ^  ho 
casi  s  many  yravs  a;^^o,  \  had  (lie  idea  that  v.dien  there  was  a 

C(»ntract  in  ca-o  r\*  baihiu-nt,  and  out  of  that  relation.sliip  a  dut#^  -2ty 
arose?  at  oommon  hnv,  (Mitsiilo  of  the  contract,  an  action  cxJ^^  ^<-* 
/to/o  wouhl  lio;  bu.'-  siq^pos;.'  thore  was  no  duty  at  all  excej'  -^^pt 
that  arising  out  of  tho  contract,  would  an  action  of  tort  lie:^-**^- 
Yes  ;  but  hoi'o  tho  defendant  becomes  bjiilees,  and  the  law  iif^*'  ^^" 
plies  a  cluty.  The  case  of  hlsrr  v.  Gatirood,*  shews  tort  ma^^  -**y 
Tk^  brougkt  for  misperformance  of  a  contract.      See  also  1  Ch:  -^  *^^ 


1 G  B.  &  C.2i)5.  - 1  N.  II.  43.  '  5  T.  R.  143. 
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PI.  135;  Bull.  &^Lea.275.    Cai^t  v.  PackiiujUnV  \i^  entirely  __  1®!J_  _ 
distinguishable,  because  the  count  thei^e  was  so  clearly  in  as-       Allen 
^Umpsit,  and  the  judgment  proceeded  on  the  ground  that  the  «       ^sw 
^ord  "  agreed"  was  used.  Brunswick. 

I  now  proceed  to  the  demurrer.     The  rejoinder  is  as  clear  a 
departure  from  the  plea  as  can  be  imagined  :  1  Chit.  PL  G44 ; 
^Shnithv.  NichMa,' T?eT  Tindal,  C.  J.;    Steph.  PL  (7  ed)  302; 
^maH  V. Sanders* 

He  also  argued  the  remaining  grounds  of  demurrer,  and 
^ted  Ruahfarth  v.  Had  field  ;*  Doe  d,  Hai^e  v.  McCM  f  Biundao 
'^.  Bamettf  Jaurdaine  v.  Lffeure-^  Goodwin  v.  Rohai'ts\  Ja- 
c:o&8  V.  Latour  f  Stoiy ,  Ag.  s.  367. 

Weldon,  Q.  C,  contra.  A  misjoinder  is  not  cured  by  plead- 
ing over,  because  the  defendants  could  move  in  arrest  of  judg- 
ment. Where  the  duty  is  imposed  by  common  law,  as  in  case 
of  delivery  to  a  carrier,  no  doubt  you  could  sue  either  in  tort 
or  assumpsit ;  and  Brown  v.  jBoorman*^  extended  that  doctrine. 
(Duff,  J.  In  Johnson  v.  Stear^^  trover  was  brought  though  there 
i^as  nothing  but  a  contract.)  There  was  a  conversion.  But 
the  facts  set  out  here  only  create  a  breach  of  contract — a  refu- 
sal to  give  back  the  note  as  we  had  agreed.  As  to  the  objec- 
i>ion  that  there  is  a  departure,  I  doubt  very  much  whether  that 
"iivould  be  more  than  a  ground  of  special  demun-er :  6  Com.  Dig., 
1 54,  PI.  F.  10.  But  the  rejoinder  explains  and  fortifies  the  plea. 
Plaintiff  by  his  replication  says  he  revoked  the  authority  as  he 
liad  a  right  to  do.  We  say  by  our  rejoinder,  "  No,  you  hadn't 
tAie  right,  because  the  note  got  into  our  hands  as  bankers ;  you 
^^wed  us  and  we  retained  it,  having  a  lien  upon  if  As  to  the  ob- 
J  action  of  loss  of  lien  by  our  parting  with  the  possession,  the  case 
^ted,  Jacobs  v.  Latour,  is  entirely  different.  There  the  taking 
^ndcr  execution  was  an  admission  that  there  was  no  lien — an  es- 
^^ppel  in  pais.  Here  the  note  was  given  us  for  a  particular 
I>urpu8e,  t4>  collect,  and  the  lien  was  equally  on  it  and  on  the 
l^roceeds.  (Weldon,  J.  Does  not  the  term  **  collect"  imply 
^kat  the  note  was  to  be  given  up  ?)  Yes.  The  principle  of  a 
:er's  lien  lielongs  to  the  common  law  of  England ;  it  is 


*6BaC.  26S.       »  5  Bing.  N.  C.  208.       »  5  C.  B.  895.       *6Ea.5*JC. 

"^  Cliip.  Ms.    *  1 II.  &  G.  908;  S.  C.  on  app.  3  C.  B.  519.     ^  1  Esp.  66. 

I^  R.  10  Ex.  337.  •  5  Bing,  130.    '« 11  01.  k  F.  1.   "  15  C.  B.  1^.  S.  33Q. 
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1877        piirt  of  the   law  merchant,  which  was  recoyiiizefl  before  this 

Allen       province  was  foinidcHl,  which  has  l>ecii  growing'and  expanding 

*•    ^      as  the  necessities  of  the  commercial  world  require.     In  Oood- 

B  "f  wi  'K  ^'"^^^^  ^'  ^^^^'''''*''  ^^^*-  Benjamin  argued  that  foreign  Rcrip  was  no 
paii  of  the  law  merchant,  hut  see  remarks  of  Cockbum,  C  J., 
on  page  352.  The  connuon  law  as  expounded  by  the  Judges 
of  England  is  the  law  of  this  country.  (FiSHER,  J.  So  far  as 
applicable).  The  counsel  also  cited  Bolland  v.  Byg-ravc  ;'  Bran- 
dao  V,  Barnetf^' \)vr  lAyrd  CanipWl ;  Banl'  of  the  Meti'opoHit 
V.  Xeir^  Enfjland  Bavl-  ;*  Agra  and  Mafftcmatn^s  Bankw  Hof- 
manf  In  rr  Jitwoprnv  Banhf  Jones  v.  I'cpjycrcorn.' 
Seehj  in  reply. 

Car.  adi\  valt 
The  Judgment  of  the  Court  was  now  delivered  by 
Am.ex,  C  J.,  who,  after  stating  the    pleadings  as   above, 
continued  :     If  the  second  coTmt  is  in  assumpsit  such  amisjoin- 
dfU'  appeal's  to  have  In^en  a  ground  of  general  demuirer,  before 
the  Com.  L.  Proc.  Act :  1   Chit.  PI.  2or) ;  Brigden  v.  Parkes  \ 
A^hhy  V.  Ashhy  f  Comer  v.  fihem}^    /  nd  that  Act  does  not  ap- 
pear to  us  to  have  made  any  alteration  in  that  respect ;  it  is 
only  defects    Avhich    were    formerly  ground    of    special   de- 
muirer, which    can   now   l>e   taken  advantage  of   under  the 
yOth  section  of  the  Act.     Neither,  so  far  as  appeal's,  is  the  de- 
fect in  the  count  aided  by  pleading  over,  for  there  is  nothing 
U^fore  us  to  shcAv  that  the  defendant  has  pleaded  to  the  second        j^ 
count.     The  (jucstion  then  ijr  -whether  the  second  count  is  laid 
in  assumpsit  or  in  toi*t.     In  the  case  of  Corhett  v.  PatkingUm^^ 
the  declaration  alleged  that  tlie  plaintiff  had  delivemi  to  the 
defendant  divei-s  pigh*  to  l^e  taken  care  of  for  the  piaintifT,  for 
certain  reward  to  be  paid  therefor,  and  in  consideration  thereo  ^  -^  ^^__f 
the  defendant  undertooh  and  agreed  with  the  plftintifF  to  tak,^^ 
proper  eare  of  the  pigs,  and  to  redeliver  them  to  the  plainti:^,:^  ..« 
on  request.     It  was  held  that  this  was  a  count  in  assumpsit  b'KzM     l, 
cause  it  contained  an  undeilaking  to  iXMieliver  the  pigs,  andd>      I 
consideration  to  sustain   the    undertaking.      In  Boormun        ^^ 
Broxvn^^  there  was  no  question  of  misjoinder.     The 'action  ti»%^-    -« 
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framed  in  tort — alleging  a  dutj'  and  the  bi-eaeh  of  it.  There  ^^T^. 
^«s  only  one  count,  and  after  verdict  for  the  plaintiff  the  de-  Allen 
'ondant  moved  in  an^st  of  judgment,  on  the  ground  that  the  ^• 

oimt  did  not  disclose  a  common  law  duty,  for  the  breach  of  BgjTj,g«„^,„ 
p'liich  an  action  would  lie.    It  w&s  contended  on  the  part  of 
Ke  plaintiff  that  it  was  sufRcient  after  the  verdict,  if  it  shewed. 

good  cause  of  action  either  in  assumpsit  or  case ;  and  that 
lihough  the  declaration  did  not  allege  any  promise,  one  might 
e  implied  from  the  facts  set  forth  ;  that  it  was  not  necessary, 
1.  order  to  sustain  a  count  in  assumpsit,  to  aver  a  promise,  if 
^e  facte  set  forth  shewed  a  duty  from  which  a  promise  could 
e  implied  by  law.  Tlie  cajse  does  not  decide  whether  an  ae- 
on of  tort  will  lie  for  the  breach  of  a  duty  arising  solely  from 
18  contract ;  but  the  authorities  cited  on  the  argument  cer- 
linly  shew  that  it  will  not  When  there  is  a  contract  and  a 
nnmon  law  duty  both  involved,  then  it  is  optional  with  the 
^4i?F*^^ff  to  bring  an  action  ex  contractu  or  ex  delicto ;  but 
liere  there  is  no  duty  except  that  which  is  imposed  by  the 
mtract,  the  action  must  be  ex  conitvacta.  Surely  there  is  no 
idt  duty  alleged  in  the  second  count,  imposed  upon  a  bank 
ceopt  by  virtue  of  a  contract  It  sets  out  words  which  in 
'^orman  v.  Brown  wer!B  regarded  as  capable  of  being  construed 
>  U9ply  a  promise.  It  alleges  that  the  note  was  delivered  to 
ba  defendants  for  the  express  purpose  of  procuring  payment 
f  it  at  maturity,  and  if  they  should  not  so  procure  payment 
f  Ity  that,  they  would  thereupon  redeliver  the  note  to  the 
>lfintiff  on.  request  There  is  no  common  law  duty  on  a  bank 
ado  ibis.  The  count,  therefore,  can  only  be  supported  as  a 
mmt.  in  assumpsit 

We  think  the  rejoinder  is  bad  on  the  ground  of  departure. 
Hie  defence  set  out  in  the  plea  is  that  Moulton,  the  maker  of 
he.  note,  paid,  the  amount  of  it  to  the  defendants  when  it  be- 
ame.dueiand  that  they  gave  the  note  up  to  him.  Their  re- 
minder to  the  pluntiff's  i-eplication  sets  up  a  different  defence 
-^viz,,  that  before  the  plaintiff  revoked  their  authority  to  col- 
^Qfe  iho  amount  of  the  note,  he  became  indebted  to  them  in  a 
i^tger  sum  than  the  amount  of  the  note,  which  he  refused  to 
^y;  ^eceupon  they  refused  to  deliver  the  note  to  him. 
fliese  defences  are  entire] v  inconsistent. 
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1877  It  is  unnecessary  to  decide  the  question  raised  of  a  banker's 

Allen       lien  in  this  province.     We  may  say,  however,  that  if  such  a 

*-  lien  does  exist,  there  is  no  allegation  in  the  plea  here  that  the 

^      plaintiff  was  a  customer  of  the  hank,  which  would  se«Mn  to  be 

necessary.     The   question   of  lien  was  considered   in  tho  ca.so 
of  The  Coniviercial  Baiik  v.  Page} 

The  plaintiff  will  be  entitled  to  judgment  on  the  demunvr 
to  the  rejoinder,  and  the  defendants  will  be  entitled  to  judg- 
ment on  the  objection  to  the  second  count.     Either  party  to 

have  leave  to  amend. 

Judgin^vi  acrardivgly. 

,«..  LLOYD  /'.  ALLEN   et  al. 

J  Attachment — Insolvency   of  defendant — W/tetJier     attachment    aia    fie 

dUsolved  where  property  has  Iteen  released  on  bond. 

Held,  per  Allek,  C.  J.,  and  Duff,  J.,  (Weldon,  J.,  diasenting)  that  the  54th 
section  of  '*The  Attachment  and  Abolition  of  ImpriBonment  for  Debt 


Act," 

(37  Vic,  c.  7.)  providing  that  in  case  of  an  assignment  in  iuaolvency,  or  the 
issue  of  a  writ  of  attachment  in  insolvency,  any  attachment  under  that  Act 
against  the  property  of  the  insolvent  shall  be  dissolved  upon  order  of  the 


Court  or  a  Judge,  does  not  apply  when  the  property  has  been  restored  to  de- 
fendant  on  his  giving  a  bond. 

This  was  an  application  under  the  54th  scK:tion  of  "The  Attach- 
ment and  Abolition  of  Imprisonment  for  Debt  Act."  (37  Vic, 
c.  7.)  to  dissolve  the  writ  of  attachment  issued  against  the  de- 
fendants' property,  on  the  ground  that  a  writ  of  attachment 
had  since  issued  against  the  defendants  under  *'  Tlic  Insolvent 
Act  of  1875." 

The  writ  of  attachment  under  the  Act  37  Vic,  c  7.  issued  on 
the  26th  August,  1876,  and  the  defendants*  property  was  seised, 
but  was  afterwards  released  to  them  upon  their  giving  a  bond  to 
account  for  the  property,  or  its  value,  as  provided  by  the  26th 
section  of  the  Act  The  attachment  under  the  Insolvent  Act 
issued  some  time  after  this.  This  application  was  made  to 
Duff,  J.,  at  Chambers,  and  was  by  him'  referred  to  the  Court. 
An  affidavit  of  the  plaintiff  was  read,  shewing  that  the  property 
had  been  removed  out  of  the  province  and  disposed  of. 

June  13.  A.  A.Stockton  for  the  defendants.  I  ask  to  have 
the  attachment  dissolved  and  the  bond  set  aside  also.  Releasing 
the  propei-ty  on  bond  is  merely  a  collateial  matter,  a  provision 
to  pi-event  it  being  tied  up.    The  Court  have  no  discretion  ; 

*2Haa.  826.  ~ 
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BuUocfc  V.  RirigA  If  the  plaintifi**s  contention  is  correct  it 
^ott\d  \e  opening  the  door  to  preferences  to  an  unlimited  ex- 
^^  (Duff,  J.  Is  not  the  extent  of  Mr.  Palmer's  argument, 
^1  that  if  the  property  were  here  to  go  into  the  hands  of  the 
•^^ignee,  the  attachment  would  be  dissolved  ;  but  the  property 
*^goiie  ?)  If  the  defendants  have  sold  it  the  proceeds  go  to 
'orm  part  of  their  estate. 

4.  L  Palmer,  Q,  C,  contra.  There  is  no  authority  to  set 
^de  an  attachment  for  this  cause,  but  only  to  dissolve  the  at- 
^^^^hment  against  the  property  of  the  insolvent.  But  neither 
***«  assignee  nor  the  insolvent  has  any  interest  in  this  property. 
*^e  property  must  belong  to  the  insolvent  at  the  time  of  the 
tent  in  bankruptcy.  If  the  attachment  stands  in  the 
>y  of  the  property  getting  in  the  hands  of  the  assignee  it 
"^^^t  be  dissolved.  (Weldon,  J.  Do  you  say  the  54th  section 
i't  apply  to  a  case  whei*e  a  bond  has  been  given  ?)  I  don't 
so  far  as  tiutt,  because,  if  the  defendant  returned  the  pro- 
in  satisfaction  of  the  bond,  possibly  then  the  attachment 
^^Ould  be  dissolved — although  my  idea  is  the  section  doesn't 
^Pply  at  all  after  the  bond  is  given.  The  property  is  already 
^^>%2harged  by  the  giving  of  the  bond :  to  dissolve  it  means 
■Nothing  more.  Your  Honors  cannot  interfere  with  the  bond. 
Siodcton  in  reply. 

Cur,  adv,  vulL 
tlie  following  judgments  were  now  delivered  : 
Allen,  C.  J.    This  was  an  application  under  the  54th  section 
of  «<  rpiig  Attachment  and  Abolition  of  Imprisonment  for  Debt 
'^^t**  (87  Vic.,  c.  7.)  to  dissolve  the  writ  of  attachment  issued 
^S^inst  the  defendants'  property^  on  the  ground  that  a  writ  of 
attachment  had  since  issued  against  the  defendants  under  "The 
I»i«olvent  Act  of  1875." 

The  writ  of  attachment  under  the  Act  37  Vic,  c.  7,  issued  on 
^^  SfiUi  August,  1876,  and  the  defendants'  property  was  seized, 
I  Vvut  was  afterwards  released  to  them  upon  their  giving  a  bond  to 
I  aseoQnt  for  the  property,  or  its  value,  as  provided  by  the  2Gth 
^  section  of  the  Act.  The  attachment  under  the  Insolvent  Act 
K  ittued  some  time  after  this, 
^ft  llie  54th  section  of  "  The  Attachment  and  Abolition  of  Im- 
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prisoninent  for  Debt  Act "  declares,  that  "  in  case  of  an  assign-  *  ^ 

iiient  in  insolvency,  or  the  issue  of  a  writ  of  attachment  in  1 

insolvency,  any  attachment  under  this  Act  against  the  propei-tv 
of  the  insolvent  shall  be  dissolved  upon  order  of  the  Court  ova 
Judge." 

The  object  of  this  pix)vlsion  is  not  merely  to  dissolve  the  at- 
tachment, but  to  release  the  property  which  has  been  seized 
under  it,  and  to  enable  it  to  vest  in  the  assignee  under  the  In- 
solvent Act.  But  suppose  an  order  should  be  made  to  dissolve 
the  attachment,  what  is  to  l)ecome  of  the  bond  which  the  de- 
fendant has  given  the  sheriff  to  satisfy  the  -  value  of  the  goods 
in  case  the  plaintiff'  obtains  judgment  in  the  suit  ?  We  -have 
no  authority  to  order  the  bond  to  be  given  up»  or  to  restrain  an 
action  Ijrought  u^ion  it  by  the  sheriff  or  his  assignee.  Under 
these  circumstances  a  dissolution  of  the  attachment  would  avail 
nothing.  By  giving  the  bond,  the  defendant  has  the  poasesaion 
of  the  goods  restored  to  him,  relieved  from  the  lien  to  which 
they  wei*c  subject  under  the  attachment,  which  thereupon 
ceases  to  operate  upon  the  property. 

I  think  the  54th  section  was  not  intended  to  apply  to  auch  a. 
case  as  this.  The  fact  that  no  provision  is  made  respecting  the 
lK)nd,  shews,  I  think,  tliat  the  section  only  applies  where,  the 
property  remains  in  the  passession  of  the  sheriff  under  the 
attachment. 

It  is  quite  possible  that  the  omission  to  make  any  provi&ion 
respecting  the  bond  where  the  property  has  been  restored  to 
the  defendant  is  a  casus  omissus ;  but,  if  so,  we  cannot  supply 
the  defect.     The   power  given  to  the  Court  to  dissolve  an 
attachment  was  obviously  intended  to  apply  to.  an  operative 
writ,  under  which  the  defendant's  goods  were  held  at  the  time;  ^    ^  ^ 
but  what  operation,  or  what  force  and  effect  has  an  attachment^^^^^^tT 
after  the  defendant  has  given  the  bond  provided  for  by.  Uie^^^i^ 
2<)th  section  {    It  is  no  longer  of  any  validity ;  it  ceases  to 
an  attachment  against  property ;  and  no  further  proceeding  car^-^  ^  y,      I.!,' 
be  taken  upon  it.    Tlie  lien  created  by  it  is  gone,  and  i    '  ^         "  -^ 

of  having  the  property  itself  to  answer  the  plaintiff's 

in  case  he  obtains  judgment,  the  sheriff  has  the  security  o£  th^E::4b.«      \h^^ 
«lefendant  s  l>ond. 

No  doubt  the  bond  represents  the  property;  and  if  the  boi 
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in  force  tiie  plnnti^  may  obtain  an  advantage  over 
the  othier  creditors  of  the  defendantH,  which  may  not  have  l>een 
^iiUieiuiAated  by  the  L^;i»lature ;  but  we  have  only  to  eonstnie 
t^lie  Act  as  we  find  it,  »nd  if  the  effect  of  it  is  to  give  the  plain- 
tiff 'an  advBBtage  over  the  other  creditors  of  the  defendants,  wc 
cannot  deprive  him  of  it 

His  Honor  also  stated  that  Mr.  Justice  Duff,  who  was  not 
present,  conenrred  in  the  above  judgment. 

Weldon,  J.     It  was  contended  by  Mr.  Palmer,  Q.  C,  the 

plaintiff's  counsel,  that  the  defendants  have  given  a  bond  to 

the  sheriff  under  the  26th  section  of  the  Attachment  Act,  and 

irrirtually  dissolved  the  attachment,  and  there  was  nothing  for 

tbc3  Court  to  do.    I  am  unable  to  arrive  at  such  a  conclusion. 

X*l^e  words  of  the  Act  of  Assembly  are  imperative ;  so  soon  as  it 

i»    made  to  appear  to  the  Court  or  a  Judge  that  a  pereon  whose 

p^ar^cperty  has  been  attached  under  the   Provincial  Act  has 

^>cj;come  an  insolvent  under  the  Dominion  Act,  it  is  the  duty  of 

tl:m^  Court  or  Judge  to  order  the  attachment  to  be  dissolved — 

tlri  «re  is  no  discretion.     Applications  have  Ijeen  made  to  allow 

but  the  Court  have  invariably  decided  that  they  have  no 

thority  but  simply  to  order  the  dissolution  of  the  attach- 

irm^nt — to  follow  the  law.     But  it  is  uiged  the  lx)nd  given  to 

tVmc  sheriff  to  release  the  pi-operty  still  remains  ;  with  that  we 
t^^ve  nothing  to  do ;  the  attachment  is  dissolved,  the  Court  are 

>=^ot  authorized  to  do  anything  moi*e  nor  less  than  dissolve  the 

*^tiUiimiBnt    The  55th  section  ef  the  Act  directs  that  the  bond 

^^Ji  <mly  be  assigned  by  the  order  of  the  Court  or  Judge,  which 

^  ia  not  likely  would  be  done  when  the  attachment  had  been 

^i^hned.    With  that,  as  I  have  already  said,  we  have  nothing' 

^  do  in  this  application. 

In  Hilary  Term  last,  Gunter  v.  Blatchfard,  before  Mr.  Justice 

-^Qff,  disaolving  the  attachment,  an  application  was  made  to 

^is  Court  to  rescind  the  order,  as  it  did  not  appear  that  the 

^^fecdant  was  liable  to  become  an  insolvent  or  his  estate  had 

^^^comc  liable  to  liquidation.     The  Couit  i-efused  the  applica- 

5'^  as  the  Judge  had  no  diftcrotion,  the  writ  of  attachment  in 

J**Holvency  having  been  issued,  iwid  so  soon  as  it  appeared  to 

^^^tHj  he  was  bound  to  dissolve  the  attachment. 

the  releasing  the  property  under  the  26th  section  of  :\7  Vic, 
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ifi^7        cjip.  7,  IVovincial  Act,  by  a  lx)n«l  to  the  .sheriff,  the  condition  o\ 
Lloyd       which  is,  that  tlio  propci*ty  attached  or  its  estimated  or  ap- 
^'  praised  value  shall  be  delivered  or  paid  to  the  sheriff  within 

thirty  days  after  any  judgment  obtained  in  the  suit,  does  not, 
in  niyjopinion,  take  away  or  interfere  with  the  power  of  the 
Court  under  the  o-i-th  section.  The  dissolving  the  attachment 
would  rather  make  the  bond  inoperative  ;  but  we  are  not  called 
upim  to  decide  this,  but  to  act  upon  the  section  which  gives  the 
Court  power  without  exercising  any  ^discretion. 

It  has  always  been  the  pi-actice  at  Chamters  to  dissolve  an 
atta-chment  under  the  Provincial  Act,  upon  the  defendant' 
esUite  being  put  in  liquidation,  by  virtue  of  a  writ  of  attach 
ment  under  tlu^  Insolvent  Act  of  the  Dominion.  I  am  there 
fore  of  the  opinion  the  order  to  dissolve  the  attachment  slioul 
l)e  made. 

FiSHKK,  J.,  stated  he  had  not  had  time  to  consider  the  cast? 
and  gave  no  judgment. 

Wetmuke,  J.,  expressed  no  opinion,  not  having  heard  th 


argument. 


Applicatwn  refused. 


1S77  WILMOT  V.  VAN  WART. 

*^"hf'         /Joff — Biflii'j  hij  -SoAen(er  —Proof  of— Evidence — Improper  reception  on     ^  *'^  ^J 

-  -)V/icre  (iJtervHtrda  mthdrawn  by  Judge — New  Trial, 

III  an  a<;tion  to  recover  damagcH  sustained  by  plaintiff  from  a  bite  by  defendF-*^*^  ^ 
ant's  clog,  plaintiff  will  not  Ims  allowcil  to  prove  that  subaequent  to  the  injnrT^  ^^  C-O'*  - 
coinplaiueu  of,  the  tlotr  had  bitten  another  persen.  . 

In  this  case,  which  was  tried  in  a  County  Court,  such  eridence  was  admitted  oo  2th 

the  biting  of  one  1'.,  but  rn  charging  the  jury  the  Judge  told  them  that  th»-rf^  «^ln 
fact  that  the  dog  bit  C.  was  no  evidence,  and  did  not  shew  that  defendan^^^*-^^***^ 
knew  of  the  niiscliievous  character  of  the  <log  on  the  day  plaintiff  wm  bitten 
the  Jud^'e  refused  a  new  trial,  and  the  defendant  having  appealed,  it  wr 
held  by  VVkldon,  Fisiikk  and  Wetmore,  J.T.,  that,  though  the  evidence  wi 
infit)roi>erl^  admitted,  there  being  evidence  that  defendant  knew,  before  plai: 
tin  was  bitten,  of  the  mischievous  disposition  of  the  dog,  and  the  objec^'~ 
able  evidence  haWng  been  withdrawn  from  the  jury,  the  verdict  ahonld 
lie  distur1>ed;  but  by  Allen,  C.  J.,  and  Purv,  J.,  that  the  evidence  waa  i: 
admissible,  and  as  it  was  inqiossible  to  say  that  it  had  no  effect  on  the  m:' 
of  the  jury,   or  that  without  such  evidence  they  would   have  found 
plaintiff ;  that,  therefore,  there  ought  to  be  a  new  triaL 

It  is  necessary  in  an  action  for  injury  inflicted  by  a  dog,  to  alle^^and  nv 
that  defendant  had  knowledge  of  the  animal**  vicious  propennty.    Bat 
soon  as  that  knowledge  is  shewn,  the  same  reaponsibiuty  attaches  to ' 
owner,  to  keep  him  from  doing  mischief,  as  the  keeper  of  an  animal  Baton 
fen)cious  would  be  subject  to  ;  and  there  is  no  necessity  for  proving  nsgLC 
geuce. 

Where  defendant's  dog  was  left  in  a  yard  to  watch  the  premises  and  in 
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dog,  the  biting  of  V.  was  proved,  and  also  the  fact  that  V.  had  told  ^  ilmot 

defendant  of  it.     Defendant  offered  to  prove  the  account  his  family  had  v, 

pven  him  of  the  way  in  which  the  dog  came  to  bite  V.,  but  the  evidence  uas  Van  wart. 
ejected.     HfUl^  that  the  evidence  was  properly  rejected. 

This  was  an  appeal  from  the  decision  of  the  Judge  of  the 
Saint  John  County  Court  refusing  a  new  trial  in  this  cause. 
The  action  was  brought  to  recover  damages  which  the  plain- 
tiff had  sustained  in  consequence  of  having  been  bitten  by  the 
defendant's  dog.     The  facts,  as  they  appeared  in  evidence,  will 
^  found  fully  stated  in  the  judgment  of  His  Honor  the  Chief 
'^^tice.  The  plaintiff  obtained  a  verdict  for  8100.  The  giounds 
^H  which  a  new  trial  w^as  sought  \vere:  1st.  The  improper  re- 
^^ption  of  the  evidence  of  a  witness  named  Corkery  as  to  the 
^og  having  bitten  him  at  a  time  sul>se([uent  to  the  injury  to 
^-le  plaintiff ;  2nd.  The  improper  rejection  of  the  question  to 
^Ic  defendant  in  his  direct  examination  as  to  what  his  family 
^^Id  him  about  the  dog   having  bitten    Abraham    Vanwart. 
CThis  biting  occurred  previously  to  the  occasion  complained  of 
^.nd  plaintiff  relied  on  this  to  show  mischievous  disposition  of 
^he  dog,  and  also  proved  that  Abraham  Vanwart  had  told  the 
defendant  of  its  occurrence).     3rd.  Misdirection  in  not  direct- 
^Jig  the  jury  that  they  must  find  that  there  was  negligence  on 
"^he  part  of  the  defendant.     A  new  trial  being  refused,  the  de- 
endant  appealed. 
April  19.     C,  N.  Skinner,  Q.  6'.,  for  the  appellant.     The 
learned  Judge  only  left  it  to  the  jury  to  find  whether  Abraham 
"Vanwart  had  told  the  defendant  of  the  dog  biting  him.     The 
question  is  one  of  negligence,  and  it  should  have  been  left  to 
"ihe  jury  to  find,  whether,  considering  the  account  the  defend- 
ant had  received  from  his  family  of  the  circumstances  under 
^which  Vanwart  was  bitten,  he  had  acted  as  a  reasonable  and 
prudent  man  would  in  not  killing  the  dog.     Defendant  should 
jiave  been  allowed  to  state  all  that  was  told  him  concerning  fclie 
l>iting  of  Vanwart  at  the  time.     (Duff,  J.     Suppose  his  family 
liad  told  him  that  Vanwart  had  kicked  at  the  dog,  could  not 
that  be  given  in  evidence  ?)     Also  it  is  submitted  the  evidence 
of  Corkery  was  clearly  inadmissible,  and  it  is  impossible  to  tell 
iihe  effect  it  had  on  the  jury.     The  case  must,  then-fore,  be  sent 

<lown  for  a  new  trial. 
57 
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18'" A.  A.  Stockton  for  respondent.     Two  points  are  chiefly 

WiLMOT      volved  in  the  consideration  of  this  case,  viz. :  (1)  The  8cien^^:er, 

or  knowledge  of    the  defendant  that  the  dog  was  ferociczums 

an<l  accustomed   to  hite,  etc. ;  and  (2)  the  admission  of  t^-  vi- 

dence   of    Corkery,  who  testified    to   having  been  bitten        l»y 

the  same  dog,  but  at  a  time  subsequent  to  that  eompIaine(B_  of 

by  plaintitf.     As  to  the  first  point  the  jury  have  found  scier^  ter 

in  favor  of  the  plaintiff,  and  tlic  evidence  will  warrant  the  \? — er- 

dict.     The  gist  of  the  action  is  the  keeping  of  the  animal  a^^ter 

knowledge  of  its  mischievous  propensities :  Smith  v.  P^'hm     A;^ 

^fa*f  v.  Bavddt^  In  the  first  case,  although  the  plaintiff  slip—^ped 

on  the  dog's  toes  and  was  in  subsequence  bitten,  yet  the  ovi ncr 

was  held  liable.     As  to  what  is  evidence  of  scienter.  See  If  -^d- 
son  V.  lioherts?    Negligence  is  presumed  vf\iGf\ Hcienter  is  she    "^u. 
An  offer  of  compromise  is  some  evidence  of  scienter :  TAo^-^-nfl* 
V.  Morgdu,*     It  is  sufficient  if  the  dog  has  evinced  a  sav —  ^ 
disposition — not  necepsary  to  prove  actual  biting  previous^^y : 
Woiih  V.  GiUiiig^    The  case  of  Apphlcbee  v.  Percif  is  a  sti        ong 
case  in  my  favor.     There  there  was  no  pasitive  evidence  of        de- 
fendant's knowledge  of  the  dog  attempting  previously  to  fe^^ite. 
The  fact  had  only  been  communicated  to  servants.     See,  ^^mUo, 
Gladman  v.  JohuHon-y    Styles  i\  Cardiff  Nav.  Co*  12   l^^Iod. 
555;  Baldwin  V,  Cassella-^   Flemmin^  v,  Orv^^  Addisoii    mi  ^ 
To}is,  212 ;  SItearman  and  Red  field  on  Negligence,  188. 

The  fact  that  Corkery 's  evidence  was  concerning  a  time 
sequent  to  the  trespass  against  the  plaintiff  is  not  saffi< 
to  set  aside  the  verdict,  especially  as  thei*e  is  ample  evidi 
without  that  to  support  the  verdict.     In  any  case  the 
character  of    the  dog  was  in   issue,  and  Corkery's  evidi 
shewed  what  that  was.     Evidence  of  common  report  has 
allowed  when  there  has  been  no  evidence  of  vicionsneas :  Jt 
V.  Perryy 

Cur.  adv.  vtA^^^^^ 

The  following  judgments  were  now  delivered : 

Allen,  C.  J.    Tliis  -was  an  action  brought  in  the  Cout-^^|^ 

~Tstrango,  1264.  '  9  Q.  B.  lU  A  112.    «  6  Ex.  097.    «  2  C.  M.  ft  & 
6  L.  II.  2   C.  P.  1.  '  L.  R.  9   C.  P.  647.  »  30  L.  J.  C.  P. 

«  33  L.  J.  Q.  B.  310.  '  L.  K.  7  Ex.  325.         >•  2  Maoq.  8&  Ap. 

>i  2  Esp.  482. 
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r  of  Saint  John  to  recover  damages  which  the  plaintiff  had 
nod  in  consequence  of  having  been  bitten  by  the  de- 
bt's dog. 

the  24>th  July,  1875,  the  plaintiff  was  employed  as  a  ser- 
in- the  family  of  a  man  named  Carpenter,  a  neighbor  of 
efendant,  in  Wickham.  On  the  afternoon  of  that  day 
BS  sent  by  her  mistress  on  an  errand  to  the  defendant's 
.  When  near  the  door  the  dog  bit  her,  inflicting  a  serious 
d,  whereby  she  was  disabled  from  working  for  some  time, 
nom  the  effects  of  which,  according  to  her  mother's  testi- 
,  she  had  not  entirely  recovered  at  the  time  of  the  trial, 
vitness  named  Abraham  Vanwart  proved  that  he  had  been 

I  by  the  same  dog  in  the  summer  of  1874 ;  that  the  de- 
nt was  not  present  on  that  occasion,  but  he  subsequently 
tied  him  of  the  fact,  and  asked  him  to  have  the  dog 
,  which  he  refused  to  do,  alleging  that  he  was  a  good 
I  dog,  and  that  he  hated  to  kill  him  or  part  with  him. 
efendant's  family,  according  to  the  evidence  of  this  wit- 
were  present  when  he  was  bitten,  and  the  defendant's 
Iressed  the  wound. 

'kery,  another  witness,  proved  that  he  was  bitten  by  the 
QL  December,  1875.  The  defendant's  counsel  objected  to 
videnoe  on  the  ground  that  it  was  irrelevant,  the  fact  tes- 
to  having  occurred  after  the  action  was  brought 
)  defendant  himself  was  examined  as  a  witness  on  his 
)ehalf,  and  testified  that,  after  Abraham  Vanwart  was  bit- 
rhen  he  returned  home  some  members  of  his  family  told 
low  it  occurred.  He  was  then  asked  what  they  told  him; 
tihe  question  being  objected  to  the  learned  Judge  re- 
lit 

ere  was  a  good  deal  of  conflicting  testimony  in  the  cause, 
especially  as  to  whether  the  plaintiff  struck  the  dog  before 
)  her.  The  Judge  left  it  to  the  juiy  to  decide  whether 
t  the  plaintiff  was  lawfully  upon  the  defendant's  premises 
time  she  was  bitten,  and  whether  the  injuiy  was  occa- 
l  by  her  own  wilfulness  in  striking  the  dog.  He  told 
^t  a  wilful  beating  and  striking  of  a  peaceful  animal  might 
Ite  an  attack  by  him  in  return ;  and  he  directed  them  that  if 
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j[S77 tlic  ill  jury  arose  from  .such  wilf  ulnes  on  lier  part  she  could  n  >t  r 

WiLMOT  cover.  If  they  found  that  the  injury  was  not  occasioned  1 
the  wilful  act  of  the  plaintifl*,  they  must  then  enquire  wheth 
the  defendant,  on  the  24th  July,  kne^v  that  the  dog  had  a  mi 
chievous  propensity  to  bite  persons.  That  the  fact  that  t; 
dog  bit  Corkery  in  December,  1875,  was  no  evidence,  and  d 
not  shew  that  the  defendant  hien'  of  his  mischievous  charact 
in  July  previously,  when  the  plaintiff  was  bitten ;  and  ho  Ic 
it  to  the  jury  to  say  whether  the  fact  of  the  dog  having  bitt 
Abraham  Vanwart  indicated  mischievous  disposition  in  the  d 
to  ])ite  persons,  and  whether  the  fact  was  coi::i:iunicated  to  t 
defendant  l)efore  the  plaintiff  was  bitten. 

The  jury  found  for  the  plaintiff,  with  damiges  8100. 

An  application  was  made  to  the  Judge  of  the  County  Cou 
for  a  new  trial,  which  he  refuse<l ;  and  it  is  from  his  decisi< 
on  this  application  that  this  appeal  is  made. 

Tlie  grounds  of  appeal  taken  before  u>are:  1st.  The  ii 
proper  reception  of  the  evidence  of  Cor'cery,  as  to  the  d< 
having  bitten  him  in  December  1875  ;  ll  vl.  The  improper  r 
jection  of  the  question  to  defendant  in  his  direct  examinati< 
as  to  what  his  family  told  him  about  the  dog  having  bitt« 
Abraham  Vanwai-t ;  3rd.  Misdirection  in  not  directing  t! 
jury  that  they  must  find  that  there  was  negligence  on  the  pa 
of  the  defendant. 

If  a  person  keeps  an  animal  which  is  ferocious  by  natu 
and  accustomed  to  attack  human  beings,  such  as  a  tiger  oi 
lion,  he  must  take  care  of  him  at  his  peril ;  and  in  case  the  m 
imal  inflicts  an  injuiy  upon  a  person  for  which  an  action 
brought,  it  is  unnecessary  for  the  plaintiff  either  to  allege 
prove  the  defendant's  knowledge  of  the  mischievous  dispa 
tion  of  the  animal,  because  it  is  its  natural  disposition,  and  t 
defendant  is  presumed  to  know  it,  and  is  bound  to  take  ca 
that  he  does  no  injury  to  his  neighbors. 

Such,  however,  is  not  the  natural  disposition  of  the  dp 
And,  therefore,  it  is  necessary  in  an  action  brought  for  an  z 
jury  inflicted  by  a  dog,  to  allege  and  prove  that  the  dofendff 
in  such  action  had  knowledge  of  the  animal's  vicious  prope 
sity.    But,  as  soon  as  that  knowledge  is  shewn,  the  same  ' 
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■"^POBsibility  attachcH  to  the  owner  to  keep  him  from  doing  mis-  _.  _1?1L_ 
c^ief,  as  the  keeper  of  an  animal  naturally  ferocious  would  bo  Wilmot 
s^iVgectto;  and  there  is  no  necessity  for  proving  negligence. 
*'  -A.  person  keeping  a  mischievous  animal,  with  know^ledgc  of 
itis  propensities,  is  bound  to  keep  it  secure  at  his  peril;  and  if 
i'fc  does  mischief  negligence  is  presumed,  without  express  aver- 
xxient :"  May  v.  Biirdett}  There  was,  therefore,  clearly  no  mis- 
ciircction. 

!Nor  do  I  think  that  there  was  any  improper  rejection  of  evi- 
cieiicc.     The  dog  was  left  in  the  yard  of  the  defendant's  house, 
for  the  purpose  of  watching  tlic  premises,  and  in  charge  of  the 
dof  endant's  family  there.     The  fact  of  his  having  bitten  Abra- 
tia.xn  Vanwart  was  undoubtedly  know^n  to  the  defendants  fam- 
il>^,  in  whose  charge  he  had  been   left.      Abi-aham  Vanwaii; 
tiimself  testified  that  he  had  told  the  defendant  of  the  dog's 
leaving  bitten  liim,  and  i-equested  that  he  should  be  killed. 
^J  rider  these  circumstances  the  know^ledge  possessed  by  the  de- 
fendant's family  is,  in  point  of  law,  the  defendant  s  own  know- 
ledge.     In  Bcddivin  v.  CaaelM  the  dog  was  kept  in  the  de- 
fendant's stable,  which  was  in  charge  of  his   coachman ;  and 
^^'la.rtin,   B.,  said  :    "  Tlie   coachman   knew  that  the  dog  was 
^^lischicvous,  and  it  was  immaterial  whether  he  communicated 
^lie  fact 'to  his  master  or  not;  his  knowledge  was  the  know- 
ledge of  the  master."     And  see  per  Compton,  J.,  in  Stiles  v. 
^/t4^  Cardiff  Steam  Kamgation  Companif  to  the  same  efiect. 
^^uldwin  v.  Casdla  is  recognized  in  Applehec  v.  Percy.*    It 
"ould  seem  to  be  contrary  to  principle  to  allow  the  evidence 
statements  made  by  the  defendant's  family,  in  the  absence 
the  plaintiff,  to  affect  her. 
I  think  Corkeiy's  evidence  was  improperly  received.    If  the 
had  not  evinced  a  mischievous  disposition  to  the  know- 
^ge  of  the  defendant  before  the  plaintiff  was  bitten,  he  would 
^t.  be  liable.     This  knowledge  depended  upon  the  evidence  of 
^^V>raham  Vanwai-t.     The  (question  of  the  effect  of  admitting 
^^^  J>roper  evidence  was  fully  considered  in  Key  v.   Thomsirn,^ 
ere  it  was  held  that,  in  such  a  case,  the  Court  would  not  en- 
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tor  into  an  enquir}'- whether,  witboui the  objectionable  evidence, 

there  w&s  proof  enough  to  support  the  verdict     li  is  imposai- 

Mo  to  say  that  Corkery's  evidence  had  no  effect  on  tbe  minda  of 

the  jury,  or  that  without  his  evidence  they  would-havefoand-a 

venlict  for  the  plaintiff. 

I  regret  being  obliged  to  send  the  parties  to  another  trial, 

])Ut  I  see  no  escape  from  it,  without  violating,  well  «>ettled 

principles  of  law. 

WelD'jn,  J.  I  am  of  opinion  this  appeal  must  be  dismissed. 
1'he  principal  ground  of  objection  was  the  evidence  of  Cork- 
ery,  who  stated  the  dog  had  bitten  him  after  it  had  been 
proved  to  have  bit  the  plaintiff.  There  is  no  doubt  that  this 
evidence  was  improper,  but  the  Judge  withdrew  it  from  the 
coiLsidcration  of  the  jury,  and  there  was  ample  evidence  of 
Vanwart  and  others  that  the  dog  was  of  a  mischievous  dispo- 
sition, had  bit  others,  and  the  defendant  had  been  informed  of 
it ;  it  was  after  this  the  plaintiff  was  injured. 

Tlie  verdict  was  for  the  plaintiff.  A  new  trial  was  moved 
for,  and  the  case  considci*ed  by  the  learned  Judge  of  the  Coun- 
ty Court.  He  had  all  the  facts  before  him ;  he  had  excluded 
the  improper  evidence  from  the  consideration  of  the  jury,  and 
he  was  satisfied  with  the  finding,  by  the  jury,  and  saw  no  rea- 
son to  disturb  their  verdict.  I  am  disposed  to  be  satisfied  with 
the  decision  at  which  he  arrived. 

It  was  urged  that  new  trials  have  been  granted  when  im- 
proper evidence  has  l>een  given,  and  the  case  of  JfiTey  V.  Thomr 
non  has  been  refen*ed  to,  but  that  case  was  very  different ;  it 
was  before  my  brother  Fisher,  and*  he  did  not  withdraw,  the 
evidence  improperly  given  from  the  consideration  of  ihe  jury. 
In  Dove  v.  Bi'ayJey,  some  deeds  had  been  put  in  evidence.  The 
learned  Judge  withdi'ew  them  from  the  consideration  of  the 
juiy,  and  the  jury  found  a  verdict  which  was  satisfactory  to 
the  learned  Judge.  The  Court  i-efused  to  disturb  the  vexdiot; 
so  in  the  present  case  it  ought  not  to  be  disturbed. 

Flsiier,  J.  I  am  of  opinion  that  the  judgment  of  the  County 
Court  should  be  affirmed.  The  only  point  upon  which  there  is 
any  difference  of  opinion  in  the  Court  is  as  to  the  effect  of  the 
evidence.  Since  the  evidence  was  expressly  withdrawn  from 
the  jury  by  the  learned  Judge  of  the  County  Oouit,  and  he, 
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^^ter  hearing  the  parties,  refused  to  grant  a  new  trial  on  that ^877 

^rovokd,  as  he  tried  the  cause,  heard  the  witnesses  and  was  Wilmot 
fully  cognizant  of  the  ease,  1,  with  no  such  means  of  know- 
ledge,  am  not  disposed  to  interfere  with  his  judgment.  I  think 
:i.t  i^ould  he  a  very  dangerous  principle  to  detoruiine  that  a  new 
"C^rial  should  be  gnuited  in  every  case  where  improper  evidence 
'lias  'been  admitted,  and  then  withdrawn  from  the  jury.  It 
*^?vould  greatly  and  unnecessarily  multiply  new  trials.  Cases 
«>^iave  oecurred,  -«nd  will  oceur,  where  the  Judge,  in  the  pro- 
of a>t«ial,  after -further  consideration  discovers,  that  he 
;tnadvertently'adiQitted  improper  evidence  and  strikes  it 
out  of  'his  |U)te8,  or  directs  the  jury  that  they  must  not  be  in- 
by -it  in  oondidering  their  verdict,  and  I  am  not  dis- 
to  eomitMiaace  any  rule  that  will  interfere  with  that 
naode  of  procedure. 

WEncoSB,.J.    I  quite  agree  with  the  judgment  delivered  by 
.BisfHoBor^ke.CSuflf  Juatice,  except  the  rather  important  con- 
'  oloaion  thai  ihiSftauee  must  go  down  for  a  new  trial  by  rea.son 
«- of  ^tho^inpffOfPi^  admisnon  of  Corkery's  evidence. 
Oiwan-y.Maffor of  Saint  John}  decides  that  where  evidence 
has  been  improperly  received,  a  new  trial  will  \yQ  gi-anted  and 
the  Court' will  not  enter  into  an  enquiry  whether  there  is  proof 
enough  to  wigport  the  ^Terdict  without  the  objectionable  evi- 
dence.  'The  same  doctrine  is  sustained  in  Key  v.  Tfiomaan, 
^She  etidenee  refencd  to,  I  think,  was  improperly  received,  but 
-^tixe-lettmedGonnty  Court  Judge  expressly  withdrew  it  from  the 
^^oneidenitiQii  of  the  jury,  and  but  for  such  withdrawel  the 
.1180  ^must  -have  gone  down  for  a  new  trial.     It  sometimes 
ppene  'that  a  judge  who  admits  evidence,  on  consideration, 
•the  -evidence  has  been  improperly  received,  and  with- 
»wfl  it  from  tiie  juty ;  if  such  withdrawing  was  not  allowed 
diMetroae-eonsequences  might  frequently  arise. 
The  County  Court  Judge  in  this  cause  having,  as  I  think  he 
a  t^;ht  to  do;  withdrawn  the  objectionable  evidence  from 
a  juiy,  I  see'iio  reason  ^y  the  verdict  should  be  interfered 
±h. '  Axk  ^the  cases  referred  to  the  evidence  was  not  with- 
wn  from  tibejury,  which  distinguishes  them  from  the  pres- 
^  ene.    See  S/pwrr  y^Alheri  Mining  Co} 

»««T.JWgilS[  «8tev.  Dig.  296. 
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WiLMOT  His  Honor  the  Chief  Justice  stated  that  Mr.  Justice  l)ufl~ 

who  was  not  present,  concurred  in  his  jud^m|»nt. 
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CURRIER  V,  CROSBY,  et  al. 

■Wharf iKjf* — Sale    o/-^Wri(t<*)t   conditioiia — Verbal  statement   btf    Ctf_ 

Clerk, 


fn>i]i  tho  City  C-ouncil  permission  to  reBervc  the  right  to  use  the  wharves  it 
the  contractors  for  the  building.     The  written  conditions  of  the  cole  stati 
that  the  **C'ity  reserves  the  right  to  use  any  wharf  for  city  purposes  only 
The  (--ity  Clerk,  however,  attended  tlie  sale,   and  in  answer  to  an  enquiry  \ 
a  bidder,  stated  publicly,  in  plaintift''B  hearing,  that  UTidcr  the  reservation 
right  to  use  the  wharf  for  city  purposes,  tho  materials  for  the  City  H^ 
would  be  free  from  wharfage.     Defendants  were  contractors  for  1>uilding  t 
City  Hall,  and  landed  their  materials  on  one  of  the  whar\*cs  in   questit 
I'hiintiff  cUiimed  wharfage,  and  recovered  in  the  County  Court. 
//<■/</,  on  api)eal,  per  Weluox,  Fisiieu  and  AVetmore,  JJ.,  that  tlie  tcnn^==  o 

plaintitl  s  purchase  must  be  govemeil  by  the  written  conditions  of  sale  n  -a«; 

thereat,  and  that  the  reservation  **  for  city  puri>oses"  would  not  exempt 
fcndants  from  wharfage  ;  but  per  Allen,  C.  J.,  and  Di:ff.  J.,  that  the  «\ 
the  City  Clerk  was  not  contradictory  of  the  written  conditions, 


mcnt  of 

only  explained  what  was  intended  by  the  reservation  :  that  plaintiff  did 
buy  the  right  to  collect  wharfage  for  materials  used  for  (.'ity  Hall,  and 
therefore,  not  entitled  to  recover. 

This  was  an  apj^eal  from  the  County  Court  of  York, 
was  an  action  of  indebitatus  assumpsit  brought  to  recover 
sum  of  money  alleged  to  Im3  owing  from  the  defendants  to 
plaintiff,  wharfinger  of  the  City  of  Fredeiicton,  "for 
ivharfi({fe  of  divers  quantities  of  brick,  stone,  etc.,  landed 
deposited  by  the  defendants,  and  placed  and  kept  in  and  u 
certain  wharves  situated  in  the  said  city."  The  particul 
were  "  for  wharfage  and  tolls,  amounting  in  the  aggregates- 
8233.00."  The  plaintiff  abandoned  $33.G0  to  bring  the  auioi^ 
within  the  jurisdiction  of  the  County  Court.  The  facts  arer 
fully  set  forth  in  the  judgments  that  it  is  unnecessary  to  s 
them  here. 

April  14.     C.  N,  Skinner,  Q.  C,  argued  the  case  for  the 
pellant,  and  C.  IL  B.  Fisher  for  the  respondent. 

Cur.  adv.  vul 

The  following  judgments  were  now  delivered: 

Duff,  J.*     By   the  Act  of    Incorporation    of  the   City 

'  In  the  abnenee  of  Mr.  Justice  Dull*,  thia  judgment  was  read  by  Allen,  CT 
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^"^    liu  family,  durins  which  time  V.  was  bitten  bv  the  dosr.  in  Drcscnco  of  1877 


^K    liii  family,  during  which  time  V.  was  bitten  by  the  do^,  in  presence  of 

^«-f  cndant's  fa^nily.     In  an  action  brought  for  subsequent  biting  of  plaintiff 

^y  ume  dog;  the  biting  of  V.  was  proved,  and  also  the  fact  that  V.  had  told  ^  ilmot 

defendant  of  it.     Defendant  offered  to  prove  the  account  his  family  had  v, 

giyeo  him  of  the  way  in  which  the  dog  came  to  bite  V.,  but  the  evidence  \i  as  Van  wart. 

tijected.     Htid,  that  the  evidence  was  properly  rejected. 

This  was  an  appeal  from  the  decision  of  the  Judge  of  the 
Saint  John  County  Court  refusing  a  new  trial  in  this  cause. 
The  action  was  brought  to  recover  damages  which  the  plain- 
tiff had  sustained  in  consequence  of  having  been  bitten  by  the 
drfendant  s  dog.     The  facts,  as  they  appeared  in  evidence,  will 
^  found  fully  stated  in  the  judgment  of  His  Honor  the  Chief 
Justice.  The  plaintiff  obtained  a  verdict  for  SI 00.  The  grounds 
on  which  a  new  trial  was  sought  were:  1st.  The  improper  re- 
ception of  the  evidence  of  a  witness  named  Corkcry  as  to  the 
dog  having  bitten  him  at  a  time  sul>sequent  to  the  injury  to 
the  plaintiff;  2nd.  The  improper  rejection  of  the  question  to 
the  defendant  in  his  direct  examination  as  to  what  his  family 
told  him  about  the  dog  having  bitten    Abraham    Vanwart. 
(This  biting  occurred  previously  to  the  occasion  complained  of 
^Od  plaintiff  relied  on  this  to  show  mischievous  disposition  of 
the  dog,  and  also  proved  that  Abraham  Vanwart  had  told  the 
dof  endant  of  its  occurrence).     3rd.  Misdirection  in  not  direct- 
i»ig  the  jury  that  they  must  find  that  there  was  negligence  on 
tlie  part  of  the  defendant.     A  new  trial  being  refused,  the  de- 
fendant appealed. 

April  19.     C.  K.  Skinner,  Q,  6'.,  for  the  appellant.     The 
learned  Judge  only  left  it  to  the  jury  to  find  whether  Abraham 
Vanwart  had  told  the  defendant  of  the  dog  biting  him.     The 
question  is  one  of  negligence,  and  it  should  have  been  left  to 
the  jury  to  find,  whether,  considering  the  account  the  defend- 
ant had  received  from  his  family  of  the  circumstances  under 
^Mch  Vanwart  was  bitten,  he  had  acted  as  a  reasonable  and 
P^'udent  man  would  in  not  killing:  the  dorr.     Defendant  should 
'^ve  been  allowed  to  state  all  that  was  told  him  concerning  fclie 
***ting  of  Vanwart  at  the  time.     (Duff,  J.     Suppose  his  family 
^**1  told  him  that  Vanwart  had  lucked  at  the  dog,  could  not 
"*t  be  given  in  evidence  ?)     Also  it  is  submitted  the  evi<lcnce 
^^  Corkery  was  clearly  inadmissible,  and  it  is  impossible  to  tell 
^*ie  effect  it  had  on  the  iurv.     The  case  must,  therefori',  Ik?  sent 
'*^vn  for  a  new  trial. 
57 
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•be ;  and  thei^  not  being  any  dissenting  voice  to  the  applicati 
he  directed  the  city  clerk  to  attend  the  sale,  and  see  that  it 
done. 

Before  the  bidding  commenced  at  Ihe  sale,  the  auction 
read  over  the  conditions  of  sale,  which  were  as  follows  : 

"  Conditions  of  sale  of  the  tolls  and  rates  arising  from  — 
city  w^harves  up  to  the  first  day  of  April  next,  sold  at  pu 
auction  on  Monday   the    19th  day  of   Apiil,  A.  D.    1875, 
Phoenix  Square  Weigh  Scales,  under  the  direction  of  the  w 
committee,  by  oixler  x)f  the  city  council.     Purchaser  to  be 


tJie 
die 

At 


»P- 


ly. 

_  six 


pointed  wharfinger  and  harbor  master  (without  salary),  sub^  -^ject 

to  the  Bye-Laws  made,  or  to  be  made  by  the  city  council, 

lating  to  public  wharves,  landings  and  anchorage.     Purch 

allowed   to  collect  anchorage  dues,  and  to  have   the  be: 

thereof.     Purchaser  not  to  be  permitted  to  place  any  erec 

or  building  of  any  description  upon  any  of  the  city  wharvi 

lands  adjacent  thereto,  or  permit  any  person  to  do  so,  wit 
tiie  consent  of  the  city  council. 

Public  wharf  in  front  of  court  house  reserved. 

Also  wharf  at  head,  of  town,  for  piling  pxhrposes,  iohei 

sepatxitely. 

City  rcserjccH  right  to  use  any  wharf  for  city  imrposes  on 

TeiTus  of  sale  —  one  thiixl  down ;  balance  at  three  and 

months  for  one-third  e^h,  in  good  endoi*sed  notes." 

Gearon,  the>  purchaser  of  the  wharfage  fees  for  the  prev 

yeai',  ,was  present  at  the  sale  for  the  purpose  of  bidding. 

testified  that,  before  the  bidding  commenced,  when  the  > 

ditions  of  sale  were  read  by  tlie  auctioneer,  he  inquired 

.  was  meant  by  the  words  "  for  city  purposes,*'  and  whethe 

materjials  for  tlie  city  hall  would  be  considered  free;  and 

city  clerk,  Mr.  Beckwuth,  replied  that  tliey  would.     Ge 

therefore,  did  not  bid  above  S300  for  the  right  this  yea 

tliQUgh  he  hacl  given  9453  for  it  the  previous  year. 

Mr.  Beckwith's  testimony  was  to  the  same  •cfTect.    He 

that,  in  reply  to  the  im^uiry  as  to  what  these  words  meant> 

explained  that, "amongst  other  things  there  was  reserved    ^'^^ 

materials  to  l)e  used  in  the  rebuilding  of  the  city  halL     'X^ 

chairman  of  the  whaif  committee,  who  was  present,  says  ti^^ 

he  did  not  hear  Mr.  Beck^\nth  make  thin  statement;  but  tf^^ 


he 
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UQiiff  admitted  that  he  did.    He  said,  on  cross-examination,        ^^^^ 


At  at  the  sale,  he  thought  what  Mr.  Beckwith  had  stated  was     Cuunoi 

Ifr.-  Beckwith   and  the  chairman  of  the  wharf  committee      ^"^•^' 
Ji  stated  that,  in  their  opinion,  the  wharves  would  -have 
ught  as  much  in  1875  as  in  the  previous  year,  were  itnot 
the 'reservation  in  question. 

Lt  a  special  meeting  of  th^  council  held  on  29.th  April.  1875. 
plaintiff  was  appointed  wh^irfinger  and  harbor  master  for 
t  season,  without  salary.    The  wharf  committee  reported  to  * 
council  at  its  regular  monthly-  meeting  on  4th  May ;  and 
ir  report  was  ordered  to  be  received.      •  '• 
lie  chairman  of  the  building  comimittee  communicatckl  to 
defendants  that  ''  there  was  a  reservation  for  landing  n^a- ' 
al,  and  using  the  wharf,  in  connection  with  building  of  the 
r  halL"    And  afterwards,  on  22d  May.  1875.  a  conti^t  was 
Bred  into  with  them  for  erecting  the  city  halL 
To  contract  was  entei-ed  into,  as  far  as  appears  in  evidence, 
ireen  the  city  and  the  plaintiff  in  relation  to  the' purchase  of 
wharfage  fees,  other  than  what  may  be'  gathered  from  the 
I  already  stated,  and  f  rpm  a  resolution  passed  at  a  monthly 
ing  of  the  council  held  on  5th  October,  1875.  after  nearly  i 
he  items  in  the  account  against  the  defendants  had  been 
■ed.    The  resolution  was  as  follows  : 
evolved,  that  the  wharfinger  be  authorized  and  empowered 
lect  in  his  own  name  all  tolls  and  rates  arising  from  the- 
es  of  the  city,  or  any  of  tHem,  which  may  bo  due,  or 
may  hereafter  become  due."  .         '  ! 

Counsel  for  the  defendants,  on  the  trial,  moved  for  a  non- 
a  variety  of  grounds  ;  amongst  others-^n  the  ground 
e  plaintiff  was  not  entitled  to  charge  whaHage  on  the 
's  for  the  city  hall;  which  the  brick  and  stone  in  ques- 
e  admitted  to  be.     The  learned  Judge  of  the  County 
fused  to  nonsuit ;  but  reserved  leavcf  to  move. 
)t  notice  the  other  grounds  taken,  because  I  think  that 
8  fatal  to  the  plaintiffs  right  to  recover.    Involved,  in' 
inswer  to  the  question,  What  did  the  plaintiff  buy 
le  on  the  19th  of  April  ?    Did  he  buy  the  right  to 
arfage  on  the  materials  for  the  city  bailor  not?    If 
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from  all  the  city  wharves  C!learly  enough,  he  did  not  buj 
saAni^ in ntfeid  the  whwE m fnat oC  thvwas^eMrt 
hottfle;  orfamtkeiriteif  forittliig^H^afe  Hkt  hand  of  the 
temoL  li  ni^  waiwiWy  b»  iiM^iwiwid  titek  lh»  city  wewld 
not  sell  to  another  the  right  to  dmtg^HmamlLvm  wadr  whaxtr 
agV  iifQ»  flqr  pMd»  oC  tirir  6%m  wUek  thagrsNi^laBdapn 

aqr«<  tMv  «"»  ^i^M'^nA^  KimdA  U  towporpen  th«e 
they  iPwlA  mlj^^  iimmdtm  to  suA  a  hiiflhem.  And  if  the 
city^  inrtflid  fli  hmag  the  ei«y  hall  bok  hy  eontnei,  had  ap- 
pointed  a  man  to  superiotaMl  the  wwk  mmi  had  bilik  it  thenk- 
eelveiv  ii  eeald  eiawely  he  aifiied».  thai  Iho  maiirrialfl  whkh 
they  «Mi  ier  dMt  poppoee  woaU  luA  be  ezempled  iraat  whav^ 
af^^aadar^^  marwatiea  ai  tiMk  aae  ol  any  ^vAaif  "/mt  caly 
puifjfomr  Ke  ca^art.  lea  huikliai^ oi  the  hatt had  beeaeak 
teredintoatthetineef  dhealeefttMbei  ApnL  Altlkoii^ 
fnaa«heeiMaM»aft  Mr  IfaTiMmland^  it  mm. ebpiain^  m  am- 
hiHiflaiieii  te^  eabwiste  eae-;  aaa^  b  vibw  of  taafc».it 
laiyoiiMil  iw  i—rineii'ii  te  aadentaad  what  aMaae^ 
be  attaAed  >e  the  weadlK  *  loe  eity  pagpeeea^"  An  intf  ding; 
paajkaew  afc  the  Wile  ■■!  iili  wgjiji  eaqjahwe  lihatpaehaMv 
le  wbMtaiid  by  thM  iiwda;  and  he^  witb  the  piawttfl; 
18  present, and  who  nilmiti  that  he  hnard  fhe  liiiflsaafiiiii^  i 
by  aftefiMref  Urn  loifwatka^tha*  agwharhgi 
att  the  aiatandafeethe  city  haUi  The  paatiae UA 
liith.  tiieaBdUntattfin^  aMi  Hkt  pbistiff  pwdbMea  at^  «  m^ 
duced  price,  in  consequence  €i  the  iweraatiaBb  Aadr 
gqiaat  at  the  liharf  aaaMittteeieiAerBnKdaBMieteter 
dSL  aaJt  lateiead  uMlwrt^  ahjettiiH.  It  ie  aet  ■ansMry  nev  te 
es^pHBe  wHRf  Mii^^ifr  aaiPe  aeev  lae  ooDaB^MBeBeaaft  SBe 
canMilyae  leaeiMatiBft  Ae  jatetwite  of  Ite- 
tiMv  hahall  aifandl  tHi  eetept  4fte  report  ^ 
and  repudiated  tie  •atswtB'  hanring  be«a  pwyiiiiBaHj 
bytfceaMBMttasiaidBtatwaeateeieBfrflf iteaffcaia  laaaaot 
paiyaMi  hetay  thai  it  wtm-  aeiesaqpeteai  io 
or^aily;«e  hsee  MpaihMied  a  e^  ai  aa  aadeiialii^ 
ooaii  be  iferwa  that  Iht  usiaainl  price  nae  tf»  laeate  of 
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^  ^M^aothorized  atatemeat  of  the  offieer^  and  th«i  Kipmikiii         IW? 
^  ^Ve  fiTopomd  at  the  isate  was^  tkat  tkea»  materiala  Aeidd     ^ 
^wmapud  from  wharfage;  that  proposal  heoocqptoJ.   fitiker, 
^^  thak  waa  the  eontraet  o£  sale,  or  there  waa  no  aala  ak  aK» 
'^Mntof  a  common  assent    The  oouneil  noi  having  ve|»iHli>- 
^M  the  sale  when  the  report  <tf  the  committee  was  made,  nor 
^^loeed  at  any  time,  I  am  of  opinion  that  the  plaintiff  did  bo4 
^^  any  rig^  to  charge  wharfage  on  these  materiab^;  aiid»  dOB- 
^uflttUy,  he  cannot  charge  wharfage  on  them. 

We  are  not  called  upon  to  disease  the  terme  dt  the  eontraet 
t^etnreen  the  deftedants  and  the  city.  The  pladntiff 's  rigjit  to 
'^B^over  mvat  depend  upon  his  own  contract.  But  this  I  thank 
I  OQght  to  say.  If  the  chairman  of  the  building  committee 
^^epffeaenfad  to  the  defendants,  before  they  entered  into  their 
oonteBflt  with  the  city,  that  the  materials  were  to  be  free  from 
^^vfaaciage ;  and  the  defendants,  acting  upon  that  rspresentationy 
took  the  eontraet  at  a  lower  price,  whereby  the  dfty  obtained  & 

ben^t  from  the  representation^  1  do  not  wish  to  be 
as  expressing  an  opinitm  that  the  city  would  noA 
to  make  the  ecmtxact^rs  good.  C<»fporations  cannot  be 
oXlflnred  to  profit  by  a  false  representation,  any  more  than  in^ 
diwidoaib,  and  then  repudiate  the  authority  of  its  author  to 
<^«k&iL 

Some  evidence  was  admitted  as  to  the  defendjjats  having  oe^ 
^wapiad  the  wharf  for  an  unnecessaiy  length  of  time,  andenciim- 
l^^red  it  impn^rly.  The  evidence  was  objected  to;  and  I 
tlaink  that  it  waa  improperly  admitted.  This  i»  an  aetion  oC 
^ttnmnpeit  for  wharfage ;  not  tort  for  trespass^  or  improperiy 
^^aMinlwiiiig  the  wharf.  The  defendants  have  pleaded  non 
dt>  and  can  only  be  called  to  defend  an  aetioD  for 


I  think  that  the  appeal  should  be  sustained,  and  that  the 
should  go  back  to  the  County  Comrt,  with  diveetkmB  to 
anoQBuiti 

Weldon,  J.    I  am  of  opinion  that  the  written  dh*eetioM  e( 
eity  council  was  what  was  to  govern  the  disposal  of  the 
oC  the  public  wharves  in  the  City  of  Fredericton.    Any 
expreased  at  the  time  c^  i^ale  without  authority  of  the 
weald  not  be  binding  on  the  city  council.   The  sale 
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took  place  under  the  direction  of  the  committee  of  the  city 
council,  and  no  alteration  was  made  by  them  or  authorised  to 
be  made.  The  purchaser  of  the  tolls  was  not  informed  by  the 
council  when  he  secured  the  payment  of  what  he  purchased 
them  for  to  the  corporation,  that  he  was  subject  to  any  thing 
more  than  expressed  in  the  written  directions  authorizing  the 
sale. 

The  defendants  had  not  then  made  any  contract  with  the 
corporation,  they  afterwards  made  and  entered  into  a  contract ; 
if  they  were  to  have  the  right  of  landing  the  material  for  the 
city  building  on  the  public  wharves,  free  of  tolls,  they  should 
have  provided  for  it.    The  city  council  were  not  authorized  to 
alter  the  terms  upon   which   the   plaintiff  had  bought  the 
tolls ;  nor  could  they  do  so  without  the  plaintiff's  consent,  and 
it  is  not  contended  they  did  so.    I  think  the  Judge  was  correct 
in  leaving  to  the  jury,  the  question,  Did  the  plaintiff  know  if 
he  was  purchasing  the  tolls  subject  to  the  right  claimed  ?  because 
if  he  had  purchased  the  tolls  with  knowledge  that  he  had  not 
the  benefit  of  all  the  tolls  in  the  written  direction,  but  these 
were  excepted  out,  he  ought  not  to  recover.    It  was  the  duty 
of    the    defendants,  in  making  their  contract  with  the  city 
council,  to  provide  for  any  privileges  they  would  be  entitled 
in  landing  the  materials  for  the  city  building,  knowing  th< 
plaintiff  had  become  the  purchaser  of  the  tolls,  and  not  ha^ 
depended  upon  casual  observations  made,  or  opinions  expresse**^ 
by  the  auctioneer  when  they  were  sold  some  time  previous, 
did  not  appear  by  any  evidence  the  city  council  adopted  tl 
remarks  or  opinions  of  the  city  clerk,  expressed  at  the  sal. 
The  chairman  of  the  committee  of  the  city  council,  under  wh( 
directions  they  were  sold,  never  authorized  or  heard  (thoi 
present  at  the  sale)  of  any  such  change  from  the  order  of 
council. 

I  am'  therefore  of  opinion  the  judgment  of  the  County 
was  right  and  must  be  confirmed.    This  appeal  will  have  to 
dismissed,  and  I  think  with  costs. 

FiaJBEER,  J.    It  appears  that  the  city  council,  by  a  Bye-La'< 
fixed  the  fees  and  tolls  upon  goods  and  things  landed  upon 
city  wharves,  and  enacted  and  declared  "  all  freight^  gooda 
luihber  placed  upon  any  of  the  public  wharves  and  laodings 
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^^y»  shall  be  removed  ihereoff  within  six  hours,  and  if  not 

^  ^^ilDoved,  the  owner  or  consignee  shall  be  liable  to  pay  wharf- 

^  for  the  same  at  the  rates  therein  mentioned  for  the  first 

^»  and  eveiy  subsequent  twenty-four  hours  the  same  shall  re- 

^'^^^  on  the  wharf  or  landing ;  (among  other  things)  for  every 

^tel  of  lime»  or  other  thing — ^four  cents;  for  every  thousand  of 

wide  or  every  perch  of  stone  fifteen  cents,  and  in  the  same 

Poopoiiion  for  larger  or  smaller  quantities. 

The  Bye-law  allows  the  goods  to  be  landed  on  the  wharves 
'i^ee,  if  immediately  removed  therefrom  ;  if  they  remain  six 
hours  they  are  subject  to  the  tolls  or  wharfage,  and  so  on,  at 
ti\e  same  rate  for  every  twenty-four  hours. 

The  dty  council  by  their  charter,  the  22nd  Vic,  c  8,  s.  54, 
'^V'Qre  authorized  to  regulate  and  provide  for  the  erection,  man- 
^fe^ement  and  occupation  of  wharves,  piers,  landings  and  docks, 
<MQd  the  toll  to  be  paid  for  vessels,  steamboats  and  other  boats 
W>wed  thereat,  or  using  thei  same,  and  for  goods  and  merchan- 
dise placed  thereon. 

The  term  "goods**  is  declared  to  include  chattels  and  eveiy 
^^scription  of  personal  property.  By  the  3rd  section  30  Vic, 
S7»  it  is  stated  that  the  city  council  have  power  as  heretofore 
impose  tolls  and  rates,  and  if  they  see  fit  to  sell,  dispose  or 
^^tiierwise  farm  the  tolls  and  rates  arising  from  the  wharves, 
,,  at  public  auction,  and  may  pass  resolutions  empowering 
purchaser  to  collect  such  tolls  and  rates. 
On  the  1st  April  1875,  the  dty  council  passed  a  resolution 
^mithoriang  the  wharf  committee  to  sell  the  tolls  and  fees  aris- 
^^bg  fnxn  the  pnUic  wharves,  and  anchorage  for  the  ensuing 
^*«ar,  at  public  auction,  upon  the  usual  conditions. 

About  the  19th  of  April  they  were  sold  at  public  auction  and 
f>iirchased  by  the  plaintiff.    On  the  4th  May,  the  wharf  com- 
VKuUee  reported  to  the  dty  coundl  that  they  had  sold  the  tolls 
fltad  fees  arising  from  the  wharves  and  andiorage,  according  to 
^pbewill  of  the  coundl  to  the  plaintiff  atpublicauction.  On  the  29th 
of  April,  he  was  appointed  wharfinger  and  harbor  master  with- 
out lalary.    On  the  5th  October  1875,  the  dty  council  passed  a 
re^olotion  authorising  the  wharfinger  to  collect,  in  his  own  name, 
aU  tolls  and  fees  then  due  or  thereafter  to  become  due. 
On  the  trial  before  the  Judge  of  the  County  Court  several 
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objections  were  taken  to  the  plaintiff's  right  to  recover,  as 
ground  of  nonsuit  That  the  city  had  no  right  to  the  wharves 
and  that  the  action,  if  maintainable,  should  lx>  bi*ought  in  tht* 
name  of  the  corporation  or  city  treasurer. 

It  appears  tliat  the  city  council,  by  their  charter,  have  a  clear 
rig^t  to  the  wharves  and  to  pix^scribe  the  tolls.  As  to  the 
plaintifT's  right  to  recover.  The  city  council  have  passed  a 
I'esolution  as  authorized  by  the  Act  of  30  Vic,  c  3,  which  em- 
powers him  to  collect  the  tolls.  Assuming  that  resolution  was 
inadmissible  in  evidence,  it  having  l)een  passed  after  the  right 
accrued,  which  is  by  no  means  clear  under  the  Act,  without  any 
such  resolution,  I  am  of  opinion  he  has  authority  in  law  a'^ 
wharfinger  to  collect  tlie  tolls  and  to  maintain  this  action  there- 
for. See  Kitson  v.  HardivM.^  It  was  objected  that  the  re- 
senration  proved  by  the  plaintiff  shews  that  the  use  of  tlio 
wfaaif  for  the  materials  of  the  building  of  the  city  hall  was  re- 
served. 

The  tolls  were  sold  at  public  auction  by  the  city  clerk,  and 
the  oooulitions  of  the  sale  presci'ibed  were  in  writing  and  read 
by  him.  They  contain,  auiong  oUier  things,  the  following  : 
'*  The  city  reserves  riglit  to  use  any  wharf  for  city  purposes 
sc^ely."  The  city  elerk  says  that  at  tlie  sale  some  perscms  en- 
quired what  was  meant  by  city  purposes,  and  ho  said,  among 
other  tibings,  there  was  i-esen-ed  from  the  sale  the  materials  to 
be  used  in  the  building  of  the  new  city  hall.  He  says  this  was 
Aot  from  any  special  direction  from  tlie  council ;  what  he  said 
was  in  consequence  of  his  general  instructions. 

Simmons,  the  chairman  of  the  whai*f  committee,  says  he  was 
present  at  the  sale  of  ihe  tolls,  and  that  he  gave  no  directions 
to  the  city  clerk  to  make  any  further  statement  than  what  was 
in  the  written  conditions. 

Campbell  came  to  him  and  wanted  to  know  what  the  reser- 
vation meant;  he  told  him  it  w^as  for  materials  for  city  pur- 
poses. He  says  he  told  him  that  the  plaintiff  had  bought  the 
privilege,  and  had  a  right  to  top  wharfage  after  twelve  hours. 
I  suppose  the  time  was  aji  inadvertence,  and  tliat  it  was  six 
hours.  On  his  cross-examination,  he  says,  I  did  not  hear  Beck- 
with,  that  is,  the  city  clerk,  make  any  statement  beyond  read- 
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^Bg  the  conditions  of  sale.    The  statement  Mr.  Beckwith  says 
)ie  made  was  not  correct.     I  considered  they  had  the  right  to 
land  the  materials  for  the  city  hall.     Nothing  more  was  re- 
served, than  if  the  city  hall  had  not  been  in  consideration  at 
ftU;  ihcy,the  defendants,  had  the  same  right  that  other  citizens 
hd.    On  the  4th  of  August  the  city  council  passed  a  resolution 
aathorizing  the  city  clerk  to  notify  the  contractors  for  the  city 
iudl  that  they  may  use  the  public  wharves  in  the  city  for  the 
purpose  of  erection  of  the  city  hall  for  landing  purposes,  and 
can  only  occupy  for  such  a  time  as  can  be  reasonable  for  them 
^  remove  the  stones  and  heavy  materials  landed  thereon. 

Plaintiff  says,  on  the  14th  of  June  a  vessel  commenced  un- 
loading stone  and  continued  five  days,  and  he  went  to  Camp- 
'^U  and  told  him,  if  they  could  agree,  he  would  set  him  off  a 
portion  of  the  wharf  for  a  certain  time.     Some  further  conver- 
^tion  took  place  as  to  the  wharfage  the  plaintiff  claimed,  and 
^^uipbell  said  if  you  have  got  anything  against  us  now  let  us 
'^'ive  your  bill  and  I  will  pay  it,  and  have  nothing  more  to  do 
^th  you.    He  said  he  made  out  the  bill' to  S21  and  gave  it  to 
^^ni,  and  it  has  not  been  paid. 

It  was  proved  that  large  quantities  of  stone  wei*e  landed  and 
*"oinained  on  the  wharf  for  many  days  without  removal,  which, 
^xider  the  Bye-Law,  would  subject  the  defendants  to  the  pay- 
'^cnt  of  tolls  to  a  much  greater  amount  than  was  recovered. 

As  these  tolls  were  sold  under  the  direction  of  the  city  coun- 
cil, and  by  written  conditions,  I  do  not  think  any  verbal  state- 
*^ent  made  at  the  time  of  sale  by  the  city  clerk  can  have  the 
^^^htest  effect  He  had  no  authority  to  make  such  statement, 
*^^id  nothing  short  of  a  resolution  of  the  council,  or  an  authority 
^tider  the  city  seal,  could  vary  or  alter  the  written  conditions 
sale. 

The  chairman  of  the  wharf  committee,  Simmons,  who  was 

int  at  the  sale,  says  he  did  not  hear  any  statement  of  the 

^^t;y  clerk  beyond  reading  the  conditions ;  and  the  statement 

tl\Q  city  clerk  says  he  made,  was  not  correct.    Assume  that  he 

^d  make  the  statement,  and  that  it  can  be  taken  to  qualify  the 

'^^^tten  instructions,  then,  as  it  is  partly  in  writing  and  partly 

k       verbal,  is  it  not  a  question  for  the  jury  to  determine  the  mean- 

m      ^^  and  the  understanding  of  the  plaintiff  at  the  time  ?   And  it 
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is  latb^  fliagfular,  thai  if  it  was  intended  by  the  city  council  to 
confer  any  right  on  the  contractor,  that  it  was  not  inserted  in 
the  contntct  which  they  entered  into  shortly  after  for  erecting 
the  city  hall.  Surely,  if  anything  of  the  kind  was  in  the  oon- 
teniplation  of  either  of  the  parties,  it  would  have  been  stipu- 
lated in  the  coatmct ;  and  I  do  not  see  how,  without  such 
stipulation,  the  contractOTB  take  the-  place  of  the  city  'wIhoi 
they  have  entered  into  a  contract  to  do  city  work  without  isuck 
reservation.  Assume  that  the  city  council  had  reserved 'the 
right  to  land  stcme  for  the  city  hall,  and  that  was  the  true 
meaning  of  *'city  purposes"  in  the  condition^  if  they  were 
buildifig  the  city  hall  themselves,  it  would  bo  intelligible ;  but 
it  could  not  be  called  «ity  purposes,  when  the  woric  was  done 
by  contract  Admit  that  ihe  defendants  had  the  right  to  land 
materials  for  the  oity  hall>  surely  it  could  only  be  a  reaaanable 
use,  and'  what  was  a  reasonable  use  would  be  properly  a  ques- 
tion for  the  jury. 

It  appears  l^  the  evidence,  laif^e  quantities  of  stone  were  not 
removed  in  si)£  hours,  but  remained  for  a  longer  time,  thereby 
subjecting  the  defendants  to  wharfage ;  and  if  the  right  defend- 
ants ohdm  could  be  made  out,  and  that  the  right  reserved  fos 
the  city  purposes  would  enure  to  the  benefit  of  the  contractoi^ 
it  could  not  be  construed  to  extend  to  include  the  aeeumulatin 
tolls  to  which  the  defendants  had  subjected  themselves 
alkywing  the  stone  taremain  on  the  wharf  twenty-four  hour  j&i 
and  many  periiods  of  twenty-four  hours  after  the  expimtioQ  »  j 
the  first  six  hours.  It  must  not  be  forgotten  that  the  defcn» 
ants  actually  promised  to  pay  off  the  fitfit  tolls.  The  leMti». 
Judge  of  the  County  Court  told  the  juiy  that  if  the  platntiff,  ^ 
the  time  of  sale,  understood  that  the  reservation  was  to  indnacri 
the  materials  to  be  used  in  the  erection  of  the  city  halli 
purchased  with  that  understanding,  he  was  not  entitled  to 
dress ;  but  if  he=  did  not  so  understand  it,  he  is  entitled 
recover  the  full  legal  rate.  In  my  opinion,  the  direction 
too  favorable  to  the  defendants.  I  do  not  think  the 
could  be  construed  to  antiiorise  the  d^endants  to  have 
stone  on  the  wharf  beyond  a  reascmable  t^me ;  and  If  they 
they  would  be  liable  to  the  accumulated  wharfage  the 
Law  imposed.    1  am  therefore  of  opinion  the  appeal  should 
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<Hmiflnod,  wkh.  ooBts,  and  that  ihe  judgment  of  the  Couoiby        *^^ 
Ciwi  flhoUld  bs  affinned. 

W«ni0Bi^ J.    TbeplaiBtiff's  elaim  was  for  wbarCage  of  a     ^^' 

^OttMitgr  of  wakerbisi  Indus,  et<L,  vbieh-  were  jmed^  hy  the 

^tnlewlaiitH  in  baildiag  the  ciify  halL    The  wharf  belonged  to 

^lie:-ctty ;  4lie-  defendaate  were  oeakactor&  for  ereotisg  the 

^^JMiiigj  and  olaimed  they  were  not  liable,  to  aaeh.  whar&ge. 

^^liO'plaiiitiff  elaimed  aa  parehaser  of  idieAoUs  and  fees  arifitng 

tho'puUic  wharves    The  grouod  upon  which  exempAion 

dajtaerl  by  the  defendants  waa^^  (that  on.  aale  of  the  tolls 

fees  for  the  year,  duriiig  ifldiich  the  ndiaifage' accrued,  the 

need  for  buUdiiig  the  ^ty  hall  were  expressly  exeropt- 

wharfage.    On  Febnuuy  2nd,  I87S,  a  wharf  committee 

•wlioiB  should  be  refevred  aU  mattera  relating  to  the  public 

wharves,  was  appointed  by  resolution  of  the  city  cooncil,  con- 

of  foar  members  of  the  council^of  whidi  oommittee 

waa-ahainnan. 

On  lafe  Aprils  1^5,  a  resolution  passed  the  council  that  the 

^^harf  committee  be  authorised  to  sell  the  tolls  aad  lees  arisiag 

^nooa-  the  pftblie  whanrea  and  -anioborage  n/ipon  the  veual  eondi- 

"^iflisn     These  oonditionawete  written  and  read  at  the  time  of 

laalu      The «sly -.one* that  need  he  refevred  to  was  to  the.  efiect 

^Aoi/t-wh/ouffage^mfim  ctrtid^  (obem^- 

rartarf.     On^MT  ahoot  1st  April*  1875,  a  sale  waa.made  l^-.the 

^^rhaiC  coBftraittee  voder  the-  zesoliition,  aad  on.  May.  4ih,  1S75, 

iKrapaftreC  aaakeale  waa  made,  by  tba  ooomufetee  to  the  dty 

^wiiififtli  as  fdlowa :    "  YoturTOoaualtteasdd  tha  .toUa  and  fees 

nrininc  laom  the  wharves  and  andsi^age  for  the  ensiaiag  aeason, 

■mwartli^ii  111  iiaibii'  i)f  luiiunilj  nt  piililin  aumtiun.  ami  Mi  Sand 

Omrieft-vas  ttie  parthaser  fw  9S81."    •  j|t  a  apeeiai  masting,  on 

Jkfnk  1875,  fSa^  Gunner  was  a|q[>eilited.  wharfinger  aad 

yr,  without  salary,  and  on  Srd  October,  1876^  (before 

4he-aoinmflBoementof  .thifl-sait)at  a  montidy  meeting  of  the 

al  a  aeeohiti^  was  passed  in  pureuanceof  30  Yio^c  37,  s. 

That  the  whaifiager  be  authorised  and  empowered  to  ool- 

ia  bia  tawnBame^all  ttdla  and  rates  arising  liom  the  whaiyes 

^tiiattty»4Hr  any-of  them  which  maybe  due*  or  which,  may 

Smeafter  -become  due/'    The  wharfinger,.in  thiaeaae^waa  the 

;  the  rates  of  wharf age^  about  which,  hovenrar,  no 
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question  arises,  were  fixed  by  a  city  B)'e-Law  of  Septembc^r 
12th,  1873.  A  part  of  section  G  of  this  Bye-Law  declares  that 
all  the  freight,  goods  or  lumber  placed  upon  any  of  the  wharves 
or  landings  in  the  city  shall  be  removed  therefrom,  within  six 
hours,  and  if  not  removed  within  six  hours  the  owner,  consig- 
nee or  person  having  charge  of  such  freight,  goods  or  lumber, 
shall  be  liable  to  pay  wharfage  for  the  same  at  rates  therein 
mentioned.  I  think  the  plaintiff's  claim  is  not  based  on  this 
portion  of  the  section,  therefore  avoid  ex])rcssing  any  opinion 
upon  it.  I  agree  with  the  learned  County  Court  Judge  that  the 
plaintiff  could  maintain  the  action  in  his  own  name,  under  the 
resolution  of  5th  October,  1875.  The  substantial  question 
really  is  as  to  whether  or  no  the  bricks  and  other  materials  used 
by  the  defendants  in  constructing  the  city  hall  were  exempt 
from  wharfage. 

The  wharf  committee  could  only  sell  what  the  resolution 
authorized  the  selling  of,  and  such  sale  must  have  been  subject 
to  exempting  articles  for  city  purposes  from  wliaifage,  this 
being  among  the  usual  conditions. 

Mr.  Beckwith,  the  city  clerk,  attended  the  sale  at  the  reijucst 
of  the  wharf  committee,  and  read  the  conditions.  Some  persons 
enquired  what  was  meant  by  the  words,  "  for  city  purposes," 
and  Mr.  Bcckwith  'replied,  among  other  things,  there  was  re- 
served from  the  sale  the  material  to  be  used  in  the  rebuilding 
of  the  city  hall.  Mr.  Bcckwith  also  stated  that  the  fees  and 
lates  were  sold  in  1874  for  $483,  and  he  thought,  but  for  the 
reservation,  they  would  have  brought  as  much  in  1875,  Mr. 
Simmons,  in  his  evidence  expresses  quite  a  different  opinion.  I 
cannot  see  what  possible  bearing  the  smaller  sum  realized  for 
the  rates,  etc.,  in  ]  875,  can  have  except  in  reference  to  the 
plaintiff's  knmdedge  that  the  sale  of  wharfage  was  subject  to 
the  articles  to  be  used  in  rebuilding  the  city  hall,  being  exempt- 
ed froiii  wharfage ;  this  matter  was  submitted  to  the  jury,  and 
it  is  enough  that  the  jury  found  the  plaintiff  had  not  such 
knowledge,  without  my  expressing  any  opinion  as  to  the  neces- 
sity of  such  question  being  loft  to  the  jury.  Mr.  Beckwith 
further  says,  that  what  he  said  in  reference  to  the  words  "  for 
city  purposes "  was  not  said  by  any  special  directions  of  the 
committee,  but  it  was  said  in  consequence  of  his  general  in- 
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^xructions.     Mr.  Beckwith  does  not  say  when,  where  or  from 
vliom  he  received  his  general  instructions,  nor  what  these  in- 
structions were.     The  plaintiff  was  present  at  the  sale,  and  in 
^18  evidence  said  ho  thought  what  Mr.  Beckwith  elicited  was 
correct    In  evidence  for  the  defence,  one  Ouiou  says  he  went 
to  the  sale  to  bid,  and  did  bid  $300 ;  before  bidding  commenced 
be  asked  the  meaning  of  the  words, ''  for  city  purposes,"  if  the 
Material  for  the  city  hall  would  be  considci'cd  free,  and  Mr. 
beckwith,  the  city  clerk,  answered  that  it  would  ;  he  says  ho 
about  $500  for  the  wharves  in  1874,  and  told  the  plaintiff 
e  lost  $100  by  it    Another  witness  says  Mr.  Beckwith  said 
reservation  was  for  the  city  hall  that  was  burnt     Crosby, 
of  the  defendants,  said  he  did  not  know  plaintiff  was  going 
charge  anything  until  they  got  the  bill,  this  would  be  a  bill 
wharfage.      Mr.  Crosby  says  nothing  about  any  reservation. 
.  McCausland,  one  of  the  council,  and  chairman  of  the  build- 
committee,  says  that  at  the  meeting  of  council  in  April,  the 
llowing  took  place.   I,  he  says,  applied  to  the  city  council, 
"Without  saying  how  ho  applied)  to  reserve  the  rights  to  use  the 
liarves  for  the  use  of  the  contractor  of  the  city  hall,  whoever 
t  might  be,  there  was  no  dissenting  voice  about  it,  and  I  di- 
^cted  the  city  clerk  to  attend  the  sale  of  the  wharves,  and  see 
it  was  done.   I  have  given  the  words  of  Mr.  McCausland  as 
^^Ated  in  the  return  ;  he  does  not  state  in  what  way  his  appli- 
tion  was  made,  whether  by  moving  a  resolution,  by  petition 
1"  how  otherwise,*nor  does  he  say  there  was  one  assenting  voice, 
fact,  he  does  not  say  that  his  application  was  noticed  in  any 
ajr,  and  he  certainly  does  not  say  that  any,  the  slightest 
uiJiority  was  given  him  to  act  in  the  matter.    The  moving  the 
in  council  indicates  that  Mr.  McCausland  deemed  action 
f   the  conndl  necessary  in  the  face  of  his  application,  upon 
^^''Hich  it  appears  no  action  was  had ;  how  could  he  act  so  as  to 
^Uxd  the  council  for  his  instructions  to  Mr.  Beckwith  seem  to 
to  be  entirely  unauthorized,  and  if  anything  was  done  therc- 
;  it  cannot  have  the  slightest  effect  upon  the  matter  in 
'•lestion. 

Air.  Beckwith's  account  is  quite  different ;  he  says  he  was  not 
under  any  special  directions  of  the  committee.  "  I  sup- 
he  means  any  committee ;"  but  what  he  said  was  in  conse- 
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quenoe  of  his  general  instructions.  Mr.  MeCauBland  <dk 
say  what  tune  in  Apnil  this  meeting  of  eoniieii-ms  hM 
is  only  one  meeting  in  April  in  evidence^  that  of  the  Ifll 
the  wharf  committee  was  auUioriMd  io  sell  theteas^  id 
upon  the  ueual  oondUianSy  and  I  pBesnma  be  refers.  1 
meeting.  As  chairman  of  the  buHding  QGOomittee>  I  dft  i 
what  he  could  have  to  do  with  the  whai&ge;  and'  I  shmi 
suppose  it  to  be  law,  thai  if  one  member  of  a  omHticil 
should  Bpply  to  have  oertahi  rights  bestowed,  and  mmb 
wishes  at  the  board,  not  in  the  shape  of  a  resolutite/aO'ac 
of  Hudi  views,  no  discussion  in  reference  to  thenft.naexp 
of  opinion  upon  Uiem,  and  no  action  taken  upon  -then 
simple  silence  observed ;  that  the  councillor  a|ypl^ng  she 
consequence  of  such  silence,  have  power  to  give  -dk 
carrying  out  the  purport  of  his  applitttiion  in  a  mauier-^ 
the  council;  nor  would  he  have  such  power  if  he-  9pflt 
petition,  which  petition  was  unanswered,  but  it  ^^m« 
the  council  at  the  April  meeting  did  say  sottel^iog. 

A  resolution  was  passed  which  authomed-  the  'whac 
inittee  to  sell  upon  the  usual  conditions,  uaderwMdi  ihc 
tiff  became  the  purchaser.  What  Mr.  MeCauakiiidlota 
catod  to  the  defiandants,  I  think,  amonslts  io- liolhilig 
cannot  see  what  possible  authority  he  had  to  intarfeie  m 
enco  to  the  wharves  or  the  conditions  ron  winch,  tke  «M 
toUs  were  exempted.  Mr.  Campbell,  one  of 'the  deiBi 
says  he  communicated  with  the  chainnan  of  thdvufidim 
mittee,  McCaudand,  and  was  told  by- htm  ihait  ike  ej 
made  a  reservation  for  all  mateiials  for  the  dtyhattf  «t 
he  would  not  have  to  pay  top  wharfage.  WiA:ihait  M) 
tUm,  we  entered  into  the  contract  Mr.  GnAf^  Ihe  o(i 
f endant,  says  no^dng  of  this  kind.  -  It  ia  -not  liated 
McGausland  and  Campbell  had  this-  oommnmeatioByiMi 
somewhat  remarkable  that  Campbell,  on  hia-dRMV^ttUHf 
oould  not  say  whether  he  hadithe  oonvenation  wiAk-91 
land  before  or  after  they  tendered,  which  woidd  tA  .«■ 
before  the  contract  was  entered  into.  Nor  does  he  sa^-w 
or  no  the  terms  of  his  tender  were  altered  tyTeaagm. 
communication  with  McCaualand  And^  fturtiwE,  if 'ihaci 
for  ccmstmctang  the  hall  was  based  upon  the  iafa—ntka 
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CMsd  from  MeOamsIaiiid,  it  is  strange  we  should  find  in  the        ^^^ 
pIlMff's  evidence  (wbioh  is  entirely  uncontradicied),  after     Cukrikr 
k^j^Matiff't,  .speaking  of  sending  an  account  to  defendants 
AvwbarCage,  amonnting  to  SS1.50,  as  follows,  "  I  went  to  Mr. 
CSMpbell  and  told  him  that  if  we  could  agree,  I  would  set  him 
offm  portion-of  the  wharf  for  a  certain  sum ;  he  said  he  was 
^M  hy  Sndflon  that  I  had  nothing  to  do  with  it ;  it  was  re- 
served..  I  told  him  -I  thought  he  was  wrongly  informed.    He 
"fclieii  asked  what  I  would  charge.  ■   I  t(dd  him  I  would  give  him 
tito^Hbeitgrfor  $50 ;.  he  said,  before  I  would  be  jewed  out  of  my 
r,  I  WGssild  haul  aiy  stone  on  the  hill  and  back  again.    He 
8aidyIi<yoa  have  got  any  thing  against  us  let  us  have  your 
Wi  and  I  will  pay  it,  and  have  nothing  more  to  do  with 
Who  49iiaMr.  Hadson  referred  to  is,  we  are  not  informed ; 
If  .iMi  had.4»  oommunieation  witii  McCausland  before  ren- 
_  Use  aeeotnit^  wlqr  did  ho  not  mention  his  name  ?  and  if 
^j'eaBnMhfred  <fae  articles  were  exempt  from  wharfage,  why  did 
^%Bk  4o4iaw8  tiM  plaintiff's  bill  rendered  nnd  promise  to  pay 
^    Ife.  Sinmoiia^  the  chairman  of  the  wharf  committee,  says 
^  gave  -ae  diFeetioB&  to  the  city  derk  to  make  any  further 
**ilaiiiltthan  what  was  in  the  written'oonditions ;  that  Camp- 
^>ett;iRHaaBlad  tednMiwfroin  him  what  the  reservation  meant,  and 
^•teld  hJmitwaeJor  landing  material  for  city  purposes. 

SteUBMUta  made  by  a  member  of  the  committee  of  the  coun- 
^  Jipliflo :  caisying  out  the  workassigned  to  them,  may  be  evi- 
Wtt0».(aMl  1  think  such  statements  must  be  limited  by  the 
^^ttkagity  given) ;  but  statements  made  by  any  other  member 
tf  ilwr«ouiciI  not.  of  the  committee,  would  not  bo  evidence: 
Kfl^  Yn,.The  Mayor  of  Si.  John  (not  reported)'.  McCausland 
t^d  BoChing  whatever  to  do  with  the  wharfage  committee 
^  the  wharfage;  and  what  he  thought  proper  to  commu- 
te ther  def endante  would  be  of  no  more  weight  than 
eommunicated  by  any  individual  outside  of  the  council. 
Bedcwith  said  could  only  have  any  effect  so  far  as 
was.  acting  under  direction  of  the  wharfage  committee ; 
av«n  trader  the  direction  of  the  committee,  it  would  affect 
i^tB  of  others  only  so  far  as  the  committee  was  author- 
by  the  reacrfution.    The  plaintiff  purchased  just  what  the 
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committce  was  authorized  to  sell,  and  subject  to  just  such  co 
ditions  as  the  i-esolution  imposed,  neither  more  nor  less.     Six 
a  sale  was  reported  to  the  council  as  having  been  made,  and 
seems  was  assented  to  by  the  council,  and  when  the  purch 
was  made  no  member  of  the  council  could  interfere  in 
slightest  with  the  plaintiff's  rights  acquired  in  the  sale, 
could  the  council  do  so  by  a  solemn  resolution.     The  plainti 
purchase  was  subject  to  the  condition,  that  articles  for  city  jy 
poses  were  exempt  from  wharfage. 

The  defendants*  contract,  made  22nd  of  May,  1875,  does 
say  a  word  about  such  exemptions.     If  there  had  been  evei- 
much  talk  about  exemptions  previously,  if  not  introduced  £ 
the  contract,  it  would  not  avail :   McGoldrick  v.  Eastern 
press  Co,  (unreported).i     The   defendants   contracted  to 
struct  the  building ;  they  were  to  furnish  all  materials  and 
all  expenses  therewith  connected.  If  the  city  erected  the  buri  1<1" 
ing  the  bricks,  &c.,  w^ould  been  the  wharf  for  city  purpo±=5<=^; 
but  after  the  contract  was  signed  the  city  corporation  hacX     ^*> 
more  to  do  with  the  wharfage,  &c.,  than  it  had  to  do  with     "t^^e 
freight  of  the  materials  for  which  the  wharfage  is  charged-         ' 
cannot  see  how  the  landing  of  the  bricks,  &c.,  on  the  wl^**" 
was  for  city  purposes,  there  being  nothing  in  the  contract  aL><^^* 
it,  but  1  think  I  can  see  exactly  that  it  was  for  the  purpo^**^^ 
of  the  contractors ;  being  of  opinion  that  the  exemption  (r3.ot- 
wichstanding  all  that  members  of  the  council  and  Mr,  Beck^*^*^*^ 
said  outside  of  the  resolution,  namely,  the  usual  condition  wl:^  i^ 
I  have  stated)  only  extended  to  articles  for  city  purposes,  ii.«^*^ 
that  after  the  contract  was  executed  between  the  defcndn»T3  ^ 
and  tlvc  city  corporation,  the  wharfage  ceased  to  be  for  ci-  ^y 
purposes  and  became  the  purposes  of  the  contractor.     I  thi 
the  appeal  should  be  dismissed,  with  costs. 

Allen,  C.  J.     I  think  the  appeal  should  be  allowed  in 
case. 

The  question  for  our  decision  is, — ^What  did  the  city  coiio 
offer  for  sale,  and  what  did  the  pluntiff  agree  to  buy  ? 
offer  on  .the  one  side,  and  the  acceptance  of  that  offer  on 
other,  constitute  the  contract.    Now,  it  appears  that  befoie 
right  to  wharfage  was  sold,  the  chairman  of  the  building  eg 

>  Stev.  Dig.  103. 
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jttee  of  the  eitjr  hall,  had  obtaiiied  pe^rtaissicm  from  the  city 
oncil  to  reserve  the  right  to  use  the  wharves  for  the  eontpaet- 
I  £or  the  city  building.  Acting  under  this  permiBsion,  the 
y  clerk  attended  the  sale  of  the  wharfage  rights,  and  in  an- 
er  to  an  inquiry  by  a  bidder  at  the  sale,  stated  publicly,  in 
)  hearing  of  the  plaintiff,  that  under  the  reservation  of  the 
hi  to  use  the  wharf  for  city  purposes,  the  materials  for  the 
jr  hall  would  be  free  of  wharfage.    The  city  then,  clearly, 

1  not  offer  to  sell,  and  the  plaintiff  did  not  agree  to  buy,  the 
ht  to  collect  wharfage  for  these  materials ;  but,  on  the  con- 
ly,  they  were  expressly  exempt;  and  I  cannot  see  upon  what 
ndple  the  plaintiff  could  afterwards  say  that  he  has  the 
hi  to  claim  wharfage  for  them. 

Hie  statement  made  by  the  city  clerk  at  the  sale  did  not  in 
y  WAj  contradict  the  written  conditions,  but  merely  ex- 
hined  what  was  intended  by  the  reservation,  which,  in  itself, 
s  somewhat  ambiguous. 

[  do  not  think  it  is  material  whether  this  exemption  was 
>vided  for  in  the  defendant  s  contiact  with  the  city  or  not. 
e  question  does  not  arise  upon  their  contract,  but  upon  the 
dntifi^s  contract  with  the  city — what  they  undertook  to  sell 
n  and  what  he  agreed  to  buy  ;  and  I  think  he  did  not  buy 
3  right  to  collect  wharfage  on  the  materials  which  formed 

2  subject  of  his  claim  in  this  action. 

Appeal  dismiesed. 
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Ovmiuia 

V. 

Crosbt. 


COLWELL  V.  ROBERTSON. 

lolvent  Act  of  1676 — Con^nUsmyliqtUdaUonr^J^fiidamt — St^ficiency 
— Where  note  not  presented — Application  to  set  cuide  attackfnent — 
How  it  must  be  made — Service  by  ptMicatiim. 

$n.  affidavit  for  attachment  under  the  Insolvent  Act  of  1875,  it  U  not  neccs- 

Kry  to  atato  tha  dafendant's  residence  and  description  in  the  body  of  the  affi- 

bmi :  it  ia  enouh  if  it  appear  in  the  title  of  the  cause. 

>oeeding8  in  Inaotvency  by  attachment  mav  be  taken  by  the  holder  of  a  prom- 

■sorj  nate  payable  at  a  particolar  place,  though  the  note  has  net  been  pre- 

iantel    Bat  even  if  the  want  of  allegation  of  presentment  in  the  idfidavit 

abOBH  be  any  cnrand  for  setting  aside  attachment,  the  statement  of  a  prom- 

iaa  Is  nay  wodd  make  the  objection  of  no  avail. 

10  affidavit  must  state  facts  shewing  that  the  defendant's  estate  has  become 

■oli|eet  to  oompnlac^  liquidation  :  mere  hearsay  is  not  tnfficient. 

ia  not  necessary  that  the  Judge's  order  for  attaohnent  9ltQ^^  be  filed,  bcf<^r^ 

ike  writ  of  attachment  issues. 

60 


1877 


July, 


482  CASES  IN  THE  SUPREME  COURT. 

1877  An  application  to  set  aside  an  attachment  for  defect  in  the  affidavit  on  which  it 

— is  granted  mnst  be  by  petition  under  the  18th  section  of  the  InaolTeiit  Ao4  of 

Coi.wELL         1855^  „  amended  by  the  39  Vic.,  c  90,  a.  3. 

V,  Where  'a  writ  of  attachment  cannot  be  served  personally  and  an  order  is  nsade 

Robertson.        ^^^  service  by  piblication  in  Gasette  for  one  week,  it  seems  the  dafeodsat  has 

that  week  during  which  he  may  appear. 

Appeal  from  an  order  of  the  Judge  of  the  County  Court  of 
York  refusing  an  application  to  set  aside  an  attachment  issued 
against  the  defendant  under  "  The  Insolvent  Act  of  1875."  The 
grounds  of  the  application,  as  well  as  the  facts  of  the  case,  and 
the  sections  of  the  Statute  bearing  upon  the  question,  are 
stated  in  the  judgments. 

April  IG.  Blair  argued  for  the  appellant;  and  Lugrin  tor 
respondent. 

Cur,  adv,  vitft. 

The  following  judgments  were  now  delivered  : — 

Allen,  C.  J.  This  was  an  appeal  from  an  order  of  the  Judge 
of  the  County  Court  of  York,  refusing  an  application  to 
aside  an  attachment  issued  against  the  defendant  under  " 
Insolvent  Act  of  1875,"  on  the  following  grounds : 

1st.  That  the  affidavit  on  which  the  attachment  issued 
defective,  in  not  stating  that  the  defendant  was  a  trader,  or^ 
engaged  in  any  business  making  him  answerable  to  the  Insol 
vent  laws ;  and  in  not  stating  that  his  principal  place  of  bud 
ness,  or  one  of  his  principal  places  of  business  was  in  Frederi* 
ton,  or  where  his  principal  place  of  business  was. 

2d.  In  not  alleging  that  the  promissory  note,  on  which  th' 
defendant's  alleged  indebtedness  arose,  had  been  presented 
payment  at  the  Peoples'  Bank,  where  it  was  made  payable. 

3d.  In  not  disclosing  sufficient  facts  to  shew  that  the  dcfeiKE>J 
ant  was  insolvent,  or  his  estate  subject  to  liquidation. 

4th.  That  the  Judge's  order  for  the  attachment  was  not 
duced  to,  or  filed  with  the  derk,  before  the  attachment  i 

5th.  That  the  attachment  having  been  returnable  on  the  101^^ 
September,  and  no  service  effected,  substitutional  service, 
the  10th  section  of  the  Act,  could  not  be  made  after  that 

The  first  section  of  the  Insolvent  Act  declares  what  pe: 
are  to  be  deemed  traders  within  the  meaning  of  the  Act ; 
in  the  enumeration,  Ijyery-stoble  keepers  are  included. 
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"^^  form  of  affidavit  referred  to  in  the  9th  section/  states 

**^  title  of  the  cause  as  follows  :  Colwell 


A.  B. [name J  rtfndence,  and  de9C'ri'pt\on\  plaintiff, 


V. 


C.  D. [name,  residence,  and  description^  defendant." 

In  no  other  part  of  the  form  is  the  defendant's  residence,  or 
oecopation,  or  place  of  business  referred  to.  It  is  certainly  very 
unusual  to  state  such  facts  in  the  title  of  the  cause,  and  had  the 
foTm  not  prescribed  that  mode  of  statement,  I  should  have 
tlioogfat  that  those  facts  should  undoubtedly  have  been  set 
forth  in  the  body  of  the  affidavit,  but  as  the  Legislature  has 
thought  proper  to  prescribe  that  mode  of  statement,  I  think  we 
^hoQld  not  be  justified  in  requiring  an  additional  allegation  in 
^^  body  of  the  affidavit.  In  the  present  case  the  title  of  the 
as  stated  in  the  affidavit,  is  as  follows : 
Robert  Colwell,  of  Fredericton,  in  the  County  of  York,  Car- 
maker, plaintiff,  and  Alexander  Robertson,  of  Fredericton, 
the  County  of  York,  Livery  stable-keeper,  defendant."  Here, 
^^ere  is  certainly  a  statement  of  the  defendant's  ''  i^esidence" 
^^d  "  deacriptian,**  or  occupation,  sufficient  to  satisfy  the  form 
l^^^eacribed  in  the  Act  It  alleges  him  to  be  a  "  trader,"  within 
^^c  statutoiy  definition,  and  though  the  words  "  of  Fredericton, 
^^  the  County  of  York,"  would  seem  to  be  a  very  meagre  state- 
^^^ent  that  the  defendant  had  his  chief,  or  one  of  his  principal 
of  business  in  Fredericton,  it  seems  to  have  satisfied  the 


^  Thb  9kk  atofekm  tnaete,  that  "any  creditor,  upon  his  affidavit  *  *  *  that  a 
10  mdaVUd  to  him  in  a  aom  prorable  in  Insolvency,  of  not  lets  than  1200, 


and  abora  the  valne  of  any  Mcority  which  he  holdi  for  the  tame,  and  pro* 
^^d%d  the  aftdsTlt  or  affidavits  filed  discloee  inch  facta  and  circomttancet  as 
^0|  wMdj  tha  Judge  or  Prothonatory  of  the  Superior  or  County  Court  in  the 
^"^•Uiiify  pffonnoe  or  districtk  as  the  case  may  be,  in  which  such  trader  has  his 
<t|ii^  or  oaa  of  his  principal  plaoes  of  business,  that  such  trader  is  insolvent, 
that  his  astete  has  beoome  subject  to  liquidation  under  the  previsions  of 
Aot^  and  that  ha  does  not  act  in  the  premises  in  collusion  with  such  trader, 
la  pwwra  him  any  undue  advantage  against  his  creditors  [Form  B.I  shall 
^^  ealillsd  to  a  writ  of  attaohment  [Form  C]  against  the  estate  and  effects  of 
tadv»  addrssaed  to  the  official  assignee,  kc,  *  *  *  requiring  such  assignee 
and  attach  the  estate  and  effecta  of  such  trader,  and  to  summon  him  to 
bsibra  the  Court,  or  a  Judge  thereof,  on  a  day  therein  mentioned,  to  an- 
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Ju<l»(e  of  tht'  Court,  and  was,  I  think,  all  that  the  Legislature 
recjuircid  the  plaintifF  to  state. 

The  next  question  is,  whether  then*  is  a  sufficient  allegation 
of  the  ilffumlant's  in(lel>tr«lness.  Tht*  plaintiff's  affidavit  states 
that  the  defendant  is  indrhtiMl  to  him  in  the  sum  of  ^201  on 
his  (defen<lant's)  promissory  note,  dat^^d  the  Nth  June,  1S70, 
whereby  he  promisiMl  to  pay  to  the  plaintiff,  two  months  after 
date,  the  sum  of  J?2()0,  at  the  Peoples'  Bank  ;  and  that  he 
(plaintiff)  holds  no  security  for  the  said  claim.  Until  the  note 
was  presented  for  payment  at  the  hank,  there  would  lie  no  legal 
liability  of  the  defendant,  though  the  amount  might  he  provable 
by  the  plaintiff  in  the  insolvency.  l*y  the  80th  section  of  the 
Act,  "  all  dehts  due,  but  then  not  Jictually  payable,  subject  to 
rebate  of  interest,  sliall  have  the  right  to  rank  upon  the  est^t^ 
of  the  insolvent."  If  the  amount  of  the  noto  was  *'  provable  " 
the  plaintiff,  under  the  !)th  section,  might  make  the  affidavit, 
though  the  amount  had  not  become  due  for  want  of  present- 
ment. It  was  a  case  of  dchltaub  in  ^>/vf/.st'n/f  tiolvemlum  iii 
futuro/i.  a.,  on  the  presentment ;  and  in  what  respect  does  it 
differ  from  the  case  of  a  note  which  had  not  vet  matured  bv 
the  efttux  of  time  ? 

The  2d  section  of  tin.'  Act,  paragraph  (A),  declares  that  the 
word  "  creditor "  shall  mean  every  person  to  whom  the  insol- 
vent is  liable,  either  primarily  or  secondaril}'.  The  I7tli  sec- 
tion requires  the  insolvent,  within  ten  days  from  the  tlate  of 
his  assignment,  or  of  ihi)  sta^vice  of  the  writ  of  attachuient,  to 
furnish  the  assignee  with  a  correct  statement  *'  of  all  his  liahll- 
itU'H,  <liix'ct  or  indirect,  contingent,  or  otherwise,"  indicating  the 
nature  and  amount  thereof,  together  with  the  names  and  resi- 
dences of  his  creditors,  and  the  securities  held  by  them ;  and 
the  assignee  is  to  call  a  meeting  of  the  creditoi^i,  giving  a  writ- 
t<?n  notice  (section  21)  to  every  creditor  mentioned  in  the  list 
furnished  by  the  insolvent.  At  the  meeting  of  creditors  so 
called,  the  insolvent  is  to  attend  and  prove  the  correctness  of 
the  statement  of  his  liabilities  (section  23).  By  the  80th  sec- 
tion, all  debts  due,  but  not  actually  payable,  as  well  as  debts 
due  and  payable  at  the  time  of  the  execution  of  the  deed  of 
assignment,  are  entitled  to  rank  upon  the  estate  of  the  insol- 
vent ;  and  b}'  the  Cist  section,  the  confirmation  of  the  debtor's 
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^^ai^  releases  him  (subject  to  certain  exceptions  stated  in 
^e  63d  section)  "  from  all  liabilities  existing  against  him,  and 
provable  against  his  estate/'  whicli  arc  mentioned  in  the  state- 
'^ent  of  his  affidrs  exhibited  at  the  first  meeting  of  hLs  credit- 
ors, or  shewn  by  any  supplemental^  list  of  creditors  or  claims 
iunuahed  to  the  assignee,  whether  such  debts  be  exigible  or 
JDot  at  the  time  of  his  insolvency/'    Was  the  amount  of  the 
^ote  in  this  case  provable  against  the  estate  of  the  insolvent  ? 
J  think  it  was,  liiough,  for  want  of  presentment,  the  defendant 
"^fBA  not  then  liable  to  pay  it ;  and  that  consequently  the  plain- 
tiff was  entitled  to  make  the  affidavit  under  the  9th  section. 
-Axid  see  In  re  Perks} 

Sot  if  there  should  be  any  doubt  about  this,  the  affidavit 
ttries  a  subsequent  promise  by  the  defendant  to  pay  the  note, 
hidi,  I  think,  gets  rid  of  any  difficulty.    The  affidavit,  sworn 
the  11th  September,  states  that  "  the  note  Ijeing  sometime 
V'evdoe,  the  def^OMUuit  promised  to  pay  mo  the  amount  this 
^y,  at  twelve  o'eloek."    A  subsequent  promise  by  the  maker 
pay  a  note,  admits  that  all  has  been  done  by  the  plaintiff 
kich  is  neoessaiy  to  entitle  him  to  recover :  dn^hiy  v.  Cal- 
n ; '  The  St  Stephen  Railway  Co,  v.  Black} 
The  next  objection  is,  that  the  statements  in  the  affidavit  are 
sufficient  to  shew  the  defendant's  insolvency.   The  affidavit 
that  the  plaintiff's  reasons  for  believing  the  defendant 
rendeTed  himself  liable  to  have  his  estate  placed  in  liquida- 
^ovi  -ave — that  the  defendant  is  largely  indebted  to  him  and 
that  the  defendant  had  promised   to  -  pay  him   the 
of  the  note  that  day  (11th  September) ;  that  on  the 
^t  of  Saturday  last,  the  9th  inst.,  the  defendant  left  Fred- 
^cion,  where  he  had  resided  and  done  business,  taking  with 
pair  of  horses  and  a  carriage,  as  plaintiti*  was  infonned 
one  Wliatmore,  who  had  charge  of  the  defendant's  livery 
y  and  as  plaintiff  verily  believed ;  and  tliat  plaintiff  was 
informed  by  Whatmore,  and  verily  believed,  that  the  de- 
adani  .took  with  him  all  his  clothes  and  his  other  light  per- 
nal "property ;  that  he  left  without  leaving  word  of  his  having 
\y  intention  to  return,  and  that  he  had  not  since  returned ; 
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1877  that  the  plaintiff  had  made  every  enquiry  possible,  and  he 
CoLWELL  verily  believed  the  defendant  had  absconded,  or  was  immedi- 
^'  ately  about  to  abscond  from  the  province,  with  intent  to  de- 

fraud the  plaintiff,  and  the  defendant's  other  creditors. 

The  3d  section  of  the  Act  declares  that  "  a  debtor  shall  be 
deemed  insolvent.  *  *  If  he  absconds,  or  is  immediately 
about  to  al)scond  from  any  province  in  Canada,  with  intent  to 
defraud  any  creditor,  or  to  defeat  or  delay  the  remedy  of  any 
creditor,  or  to  avoid  Ixjing  arrested  or  served  T^dth  legal  process." 
The  9th  section  authorizes  a  writ  of  attachment  to  issue  on  the 
affidavit  of  a  creditor  "provided  the  affidavit  discloses  such 
facts  and  circumstances  as  will  satisfy  the  Judge,  etc.,  that  such 
trader  is  iasolvent,  and  that  his  estate  has  become  subject  to 
liquidation  under  the  provisions  of  this  Act."  And  in  the  form 
of  affidavit  referred  to  in  this  section,  the  plaintiff  is  directed  to 
state  concisely  the  facts  relied  upon  as  rendering  the  debtor  in- 
solvent, and  as  subjecting  his  estate  to  be  placed  in  liquidation. 

Now,  what  facts  arc  stated  in  the  affidavit  in  this  case  to 
prove  that  the  defendant  has  absconded,  or  was  about  to  ab- 
scond ?  I  think  there  are  none.  The  plaintiff  states  no  fact 
within  his  own  knowledge.  All  his  information  about  the  de- 
fendant's leaving  on  the  Saturday  night,  with  a  pair  of  horses 
and  a. carriage,  are  the  mere  statements  made  to  him  by  What- 
more,  which  may  or  may  not  be  true.  If  the  question  was 
simply  whether  a  diligent  and  unsuccessful  search  had  been 
made  for  the  party,  then,  probably,  the  answers  to  enquiries 
made  for  hiii\  at  his  residence  or  place  of  business  would  be 
evidence,  as  fonning  a  part  of  the  very  point  to  be  ascertained ; 
but  where  it  is  necessary  to  shew  not  only  that  search  has  been 
made  for  the  party,  but  that  he  is  actually  absent,  such  evi- 
dence is  insufficient :  Tayl.  Evid.,  s.  350,  390 ;  Key  v.  Shaw.* 
The  fact  to  be  established  here  was,  that  the  defendant  had  ab- 
sconded from  the  province ;  and  I  think  that  is  not  shewn 
by  the  statement  which  Whatmore  made  to  the  plaintiS  So 
the  plaintiff's  statement,  that  he  had  "  made  eveiy  enquiry  pos- 
sible," amounts  to  nothing.  He  should  have  stated  what  en- 
quiry he  had  made,  in  order  that  the  Judge  might  detennine 

>  8  Bing.  820. 


V, 

Robertson. 
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^'^ti  the  sufficiency  of  it     I  am  of  opinion,  therefore,  that  this         ^^^^ 
^^i^ction  to  the  affidavit  must  prevail.  Colwell 

I  think  there  is  nothing  in  the  fourth  objection,  that  the 

cf  edge's  order  for  the  attachment  should  have  been  filed  before 

ti'lie  writ  issued.    If  in  fact  the  order  had  been  made,  that  is 

^  sufficient    The  case  of  Reg.  v.  Knaj>p,  decided  at  the  last  term, 

x«  conclusive  on  this  point. 

As  to  the  objection,  that  the  service  of  the  attachment  by 
^^^otice  in  the  Gazette  was  insufficient,  because  it  varied  from 
lie  day  on  which  the  defendant  was  required  by  the  writ  to 
.ppear — the  IGtli  September.     In  the  view  which  I  take  of 
case,  it  is  unnecessary  to  decide  this  point.    The  order  was, 
•Diat  the  attachment  should  be  served  by  publication  in  the 
for  one  week.    I  think  the  meaning  of  that  was  that  a 
eek's  publicity  of  the  proceedings  should  be  given  to  enable 
e  defendant  to  appear,  and  that  during  that  week  he  had  a 
t  to  appear ;  and  that  the  tenns  of  the  order  were  not 
.tisfied  as  soon  as  one  publication  took  place,  and  that  on  the 
e  day  that  the  order  was  made. 

It  was  objected,  on  behalf  of  the  plaintiff,  that  the  applica- 
iSon  to  set  aside  the  attachment  should  have  been  made  under 
e  18th  section '  of  the  Act,  and  could  not  l^e  made  in  any 
iher  way. 
If  this  section  had  not  been  altered,  I  should  have  thought 
^Kat  an  application  under  it,  must  be  upon  the  merits,  and  not 
pen  the  ground  of  irregularity  in  the  proceedings ;  but  by  the 
39  Vic.,  c.  30,  s.  3,  the  18th  section  was  amended  by  insert- 
after  the  word  "  liquidation  "  the  following  words,  "  or,  for 
t  of,  or  for  a  substantial  insufficiency  in  the  affidavits  re- 
Hired  by  section  nine."    Had  our  attention  been  called  to  this 
'snendment  at  the  argument,  the  case  might  have  been  disposed 
^  at  once. 


'  Thmt  Mction  enaoto  that  "  the  insolvent  may  present  a  petition  to  the  Judge 
ay  time  within  five  days  from  the  service  of  the  writ  of  attachment,  praying 
Uttiiig  aside  the  attachment  made  under  such  writ,  on  the  ground  that  the 
at  whose  suit  the  writ  was  issued,  has  no  claim  against  him  ;  or  that  his 
docs  not  amount  to  9200  beyond  the  value  of  any  security  which  he  holds  ; 
'^^  li  not  provable  in  insolvency  ;  or  that  his  estate  has  not  become  subject  to 
''^ nidation;  «  «  *  and  such  petition  shall  be  heard  and  determined  by  the 
•'^^■dgB  in  a  nimmary  manner,"  etc. 
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On  this  ground,  I  think  the  application  should  have  been  by 
])etition,  under  the  18th  section  of  the  Act  of  1875,  and  tiiat 
this  appeal  should  be  dismissed  with  costs. 

Weldon,  J.  Wlmt  right  has  the  defendant  to  come  before 
the  Judge  of  the  County  Court  to  set  aside  the  proceedings  un- 
der the  Insolvent  Act  of  1875,  unless  he  follows  the  directions 
contained  in  the  18th  section  ? 

Tlie  insolvent  must  make  his  application  to  the  Judge  who 
authorized  the  wi-it  of  attachment  to  issue  under  the  18th  sec- 
tion of  the  Insolvent  Act  of  1875.  There  is  no  petition  of  the 
insolvent,  nor  any  statement  by  him,  that  his  departure  from 
the  province  was  not  with  intent  to  defraud  his  creditors  or  the 
denial  of  anything  stated  in  the  plaintiff's  affidavit. 

I  am  of  opinion  the  affidavit  made  by  the  plaintiff  accords 
with  the  form  B.  in  the  Insolvent  Act  of  1875,  and  wa«  sufR- 
cient  to  waiTant  the  issuing  of  the  attachment.  I  am  of  opinion 
this  appeal  must  l3e  dismissed  with  costs,  and  the  record  re- 
turned to  the  officer  entitled  to  the  custody  thereof,  as  provided 
by  the  128th  section  of  the  Insolvent  Act  of  1875. 

FiKHER,  J.  I  agree  with  my  Brother  Weldon  that  the  appeal 
nhould  be  dismissed  on  the  ground  that  it  should  have  been 
made  under  the  18th  section  of  the  Insolvent  Act  of  1875, 
which,  without  the  aid  of  the  amendment  made  thereto,  in 
section  3  of  chapter  30  of  39th  Victoria,  is  sufficiently  clear  to 
my  mind.  If  the  application  were  rightly  made,  I  think  the 
appeal  must  fail  on  the  merits. 

I  agree  with  the  Chief  Justice  in  the  conclusion  at  which  he 
has  arrived  relative  to  the  1st,  2d,  and  4th  grounds  of  ol^eetioa. 

As  to  the  3d,  that  the  affidavit  does  not  disclose  suflicient 
facts  to  shew  that  the  defendant  was  insolvent,  or  his  estate 
subject  to  liquidation. 

It  appears  to  me  that  the  facts  described  in  the  affidavit  are 
sufficient  to  meet  the  requirements  of  paragraph  b  of  the  3d 
section  of  the  Insolvent  Act  of  1875.  No  Judge  could  dovhi, 
with  these  facts  laid  befoi*e  him,  that  defendant  had  afaecoaded 
with  the  intention  of  defmuding  his  creditors.  There  is  tiie 
fact  of  the  indebtedness  stated;  there  is  the  pvomiae  to  pay  oa 
this  day,  at  twelve  o'clock,  unquestionably  made  to  beguile 
and  deceive  the  plaintiff,  that  he  (defendant)  might  more 
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mrely  cany  into  effect  his  purpose  of  absconding.  On  the  11th        W7 
^r>eptember,  the  Monday  next  after  the  Saturday,  the  plaintiff    Colwkll 
called  at  the  defendants  place  of  business  and  he  was  not  «. 

tellers.  The  man  in  charge  informed  him  that  the  defendant  Ro^'^tson. 
had  fled,  and  that  he  had  gone  with  horses  and  carriage,  taking 
^^^th  him  his  clothes,  leaving  no  intimation  as  to  his  return.  In 
my  opinion,  the  facts  stated  are  ample  to  meet  the  requirements 
o£  the  Statute.  The  defendant's  false  promise,  his  actual  ab- 
sence, the  knowledge  derived  from  the  man  in  charge  of  his 
business,  without  any  other  enquiry,  to  my  mind,  conclusively 
sfl^ows  that  he  had  subjected  himself  to  the  provisions  of  the  In- 
.•solvent  Act  There  is  no  affidavit  to  the  contrary,  from  the 
« 1  ofendant  or  any  other  person. 

The  only  other  objection  I  shall  notice  is  the  5th,  that  the 
•J  ladge's  order  made  the  service  of  the  writ  upon  a  day  subse- 
C£  vient  to  the  return.  In  my  opinion,  he  may  well  do  this ;  that 
it;  is  immaterial,  under  the  16th  section  of  the  Insolvent  Act  of 
1 875,  whether  the  time  meant  for  the  return  of  the  writ  has 
ipired  or  not.    The  time  for  the  service  is  necessarily  extended 

tho  Judge's  order.     Tliis  is  a  practice  very  analogous  to 

^^rliat  occurs  constantly  in   the  Court  of  Equity,  where   the 

Judge's  order  for  the  appearance  of  the  defendant  is  generally 

nxade  after  the  return  of  the  summons.     The   effect  of  the 

Judge's  order  is  to  enlarge  the  time  for  the  return  of  the  writ. 

IVetmore  and  Duff,  JJ.,  concurred  in  the  judgment  of  His 
Honor,  the  Chief  Justice. 

Api>eal  dlsmiased  with  costs. 


LEIGHTON  V.  VANWART  et  al.  ^3^^ 

laTadlord  and  tenant — Holding  over — Whether  contract  for  iieio  tenancy        July. 

implied. 

^^^^tvact  for  a  new  tenancy  for  a  year  cannot  be  implied  from  the  mere  fact  of 
ui«  tenant  holding  over,  no  act  being  done  from  which  an  agreement  for  a  new 
^«ii«iuy  can  be  iiSerred. 

This  was  an  appeal  from  the  County  Coui-t  of  Carleton.    It 

J^*^^  ^n  action  of  assumpsit,  and  the  plaintiff  gave  particulars  of 

r«  ^   ^^^m  "  for  one  year's  rent ;"  for  **  use  and  occupation ;"  for 

m\  paid,  laid  out,  &c;"  for  "money  had  and  received,"  and 
61 
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on  ''  an  account  stated.''  The  plea  was  the  general  issue,  with 
a  notice  and  particulars  of  set-off. 

It  appeared  that  the  plaintiff  held  a  store  in  the  Town  of 
Woodstock,  under  a  verbal  lease  from  one  Dibblee,  for  one  year 
from  1st  May,  1874,  to  1st  May,  1875,  at  the  rent  of  8120. 

About  the  28th  August,  1874,  the  i)laintiff  gave  the  defend- 
ants possession  of  the  store,  under  an  agi*eement,  which  was  dif- 
ferently stated  by  the  respective  parties.  The  plaintiff  said 
that  tlie  defendants  got  the  premises  for  the  unexpired  residue 
of  his  lease,  at  the  same  rent  and  upon  the  same  terms  that  he 
held  them.  The  defendants  say  that  they  took  them  "  for  one, 
two  or  three  months — for  any  time  until  they  chose  to  go  out," 
at  the  rate  of  $120  per  annum,  as  long  as  they  should  occupy 
them.  They  remained  in  possession  for  about  two  months  after 
1st  May,  1875.  They  moved  out  and  offered  the  key  to  the 
plaintiff  along  about  1st  July,  but  he  refused  to  take  it. 

Dibblee  never  adopted  the  defendants  as  tenants.  They  paid 
their  rent  to  the  plaintiff  down  to  1st  May,  1875 ;  after  that  no 
rent  was  paid,  nothing  was  said  nor  any  act  done  either  by  the 
defendants,  by  the  plaintiff  or  by  Dibblee  (except  the  mere  act 
of  the  defendants  holding  over)  until  the  latter  left  the  posses- 
sion and  tendered  the  key  in  the  beginning  of  July.  About  the 
time  when  the  first  quarter's  rent  would  be  due  on  the  second 
year  (in  August),  Dibblee  called  upon  the  plaintiff  f<Mr  paynaent 
of  it.  The  plaintiff  complained  of  being  obliged  to  pay  rent  for 
a  place  which  was  unoccupied ;  but,  being  under  the  impresaioii 
that  he  was  liable  to  Dibblee  for  it,  he  compromised  with  the 
latter  for  the  whole  year  at  $C0,  which  he  paid  him. 

A  nonsuit  was  moved  for,  at  the  close  of  the  plaintiff's  case, 
on  the  ground  that  the  tenant  holding  over  under  these  cir- 
cumstances was,  at  most,  only  a  tenant  at  sufferance  ;  but  the 
motion  was  refused. 

The  defendants  having  gone  into  their  evidence,  the  learned 
Judge  of  the  County  Court,  in  his  charge  to  the  Jury,  directed 
them,  amongst  other  things,  that  if  the  tenant  by  himself,  or  by 
others  under  him,  held  over  under  such  circumstanoea  as  that 
it  could  be  inferred  he  intended  to  hold  for  another  year, 
when  the  acquiescence  of  landlord  and  tenant  can  be  presiuned, 
then  the  tenant  was  i»*esumed  to  hold  for  another  yeur,  and  to 
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liaUe  for  the  second  year  s  rent.     If  the  defendants  were 

^Imintiff 's  tenants  by  sub-letting  of  plaintiff,  their  holding  was 

£>limintiff 'h  holding  over  as  regarded  Dibblce ;  and  the  defend- 

Skzmts  would  be  liable  to  the  plaintiff  according  to  the  terms  of 

tAkc  letting  between  the  plaintiff  and  defendants. 

April  16.   Gemye  F.  Gregory  for  the  appellantf?.   The  learned 

Judge  relied  on  RigtU  v.  Z)aW>y,^  and  Waring  v.  King,^  but 

neither  supports  the  position  he  took.     Payment  of  rent  is 

necessary  to  create  a  tenancy  from  year  to  year :  2  Sm.  L.  C. 

C4  ed.)  88.     On  holding  over  the  tenancy  ceased,  and  there  was 

lo  evidence  of  a  new  tenancy.     A  lessee  is  only  liable  for  the 

^i-ctual  time  a  sub-tenant  holds  over :  Ibba  v.  Richardson  ;>  Hen* 

<:i^T9on  v.  Squire.^    The  landlord  might  have  recovered  dam- 

AS«8  in  special  assumpsit,  but  he  cannot  succeed  in  this  action. 

C  H.  B,  Fiaher  contra.     The  point  here  is,  was  there  any 

^^^denoe  to  leave  to  the  jury,  from  which  a  new  tenancy  could 

^=^Q  implied  ?     I  submit  there  was.     Having  held  over,  defend- 

^•Hts  were  liable  for  a  year's  rent.  The  Judge's  chaige  was  right 

^^Hider  the  evidence. 

Our.  adv,  vuU. 

The  following  judgments  were  now  delivei-eil : — 

AlXEN,  C.  J.,  after  stating  the  facts,  continued ; — I  am  of 

^^pinion  that  there  was  no  evidence  to  leave  to  the  Jury  of  the 

^>^eation  of  a  further  term  after  the  expiration  of  the  first  year. 

■^t  moat  the  defendants  were  mere  tenants  on  sufferance,  whilst 

t^l&ey  remained  in  possession.    Until  rent  is  paid  or  something 

^^d  or  done  on  the  part  of  the  landlord  to  indicate  an  inten- 

^ion  to  treat  the  tenant  holding  over  as  his  tenant  for  a  further 

^^I'm,  it  is  optional  with  the  landlord  to  treat  him  as  a  tres- 

r^^fcaaer,  and  to  bring  an  action  of  ejectment.     Now,  what  act 

■^B^  the  plaintiff  done  to  defeat  his  right  to  eject  the  defend- 

^^t«?     His  remaining  passive  for  two  months  is  not  enough. 

-^^  can  hardly  be  said  that  a  contract  for  a  new  tenancy  for  a 

^^9kT  can  bo  implied  from  the  fact  that  neither  party  said  or  did 

^v^ything  for  two  months  after  the  expiration  of  the  term ;  and 

^^%t  the  only  communication  which  did  take  place  between 

"Uiem,  was  a  repudiation  by  the  defendants  of  any  such  con- 

Until  Dibblee  called  upon  the  plaintiff  for  rent,  after  the 

1 T.  B.  102.      <  S  M.  4  W.  571.     >  9  Ad.  4  £1  849,    «  L.  H.  4  Q.  B.  170. 
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1^77  first  (juarter  in  the  second  year  had  expired,  he  had  done 
LxiGnTON  nothing  to  evince  his  assent  to  a  new  contract  of  tenancy ;  and 
before  that  time  the  defendants  had  quitted  possession  and  ten- 
dered back  the  key  to  the  plaintift*.  The  mere  holding  over,  of 
itself,  is  no  evidence  of  any  agreement  to  pay  rent  beyond  the 
time  the  tenant  occupies:  WoodfalFs  L.  &  T.  187,  190;  Clay- 
ton  V.  Blnkey^  Bowman  v.  Avery. ^  The  case  of  Warmg  v. 
Kinff  is  distinguishable.  Tliere  the  plaintiff  had  let  to  the 
defendant  a  forge  and  other  premises  for  a  i>eriod  of  nine 
months,  ending  on  the  19th  November,  1839,  at  a  certain  rent, 
with  the  option  to  the  defendant,  at  the  end  of  that  period,  of 
taking  the  premises  on  lease  for  a  term  of  s-ven,  fourteen,  or 
twenty-one  years.  Before  the  expiration  of  the  nine  months 
the  defendant,  as  was  assumed,  let  the  premises  for  six  months 
to  a  company  called  the  Talacre  Iron  Company,  who  held  over 
after  the  expiration  of  the  nine  months.  It  was  held  that  this 
might  be  regarded  as  an  exeixise  of  the  option  which  the  de- 
fendant was  given  by  the  terms  of  his  ori^rirml  lease;  that  the 
holding  over  was  of  right  and  not  of  wrong,  nnd  that  the  plain- 
tiff was  entitled  to  recover  for  use  and  occupation. 

There  was  no  evidence  in  this  case  that  the  defendant  ever 
assented  in  any  way  to  the  compromise  made  for  the  year's 
rent  by  the  plaintiff;  and  the  amount  of  the  compromise  can- 
not therefore  be  recovered  as  money  paid.  I  think  the  jury 
should  have  been  told  to  limit  their  verdict  to  the  value  of  the 
premises  during  the  two  months  which  the  defendants  actually 
occupied  ;  and  from  whatever  amount  they  allowed  for  the  use 
and  occupation  of  the  premises  for  that  period,  to  deduct  the 
amount  of  the  defendants'  set-off  proved.  I  therefore  think 
the  appeal  should  be  allowed,  and  the  case  sent  back  Un-  a  new 
trial. 

Weldon,  J.  This  was  an  appeal  from  the  County  Court  of 
Carleton.  The  action  was  for  use  and  occupation,  and  the  jury 
gave  a  verdict  for  JGO.  The  defendants  were  tenants  to  the  plain- 
tiff who  had  sub-let  the  premises  to  them,  the  defendant  did  not 
give  up  the  premises  at  the  end  of  the  time,  whereby  the  plain- 
tiff could  not  deliver  up  the  key  to  Dibblee,  from  whom  he  ha<l 
rented  the  house. 


>  8  T.  R.  3. 


'  3  Kerr,  200/ 


=»  «  M.  ft  W.  671. 
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Bad  the  action  been  against  the  dcfendantH  for  not  suri*ender- 

up  the  premises  when  their  year  expired,  and  in  consequence 

ih.e  plaintiff  could  not  surrender  up  the  same  to  the  person  from 

whom  he  rented  it,  the  verdict  being  for  what  he  had  to  pay, 

it  might  have  been  sustained.     Coltman,  J.,  says,  in  Tanci'td  v. 

Christie,^  *'  the  measure  of  damages  might  be  very  different  in  an 

action  for  use  and  occupation,  and  in  action  for  not  delivering 

lip  the  possession  at  the  end  of  the  term."  I  think  the  case  must 

go  down  for  a  new  trial. 

TiSHEBy  J.     In  my  opinion  the  charge  of  the  learned  Judge 
of  the  County  Court  was  substantially  correct. 

There  were  two  questions  under  the  evidence  for  the  jury, 

^^^heiher  there  was  originally  hiring  for  a  year  by  the  defendants 

only  for  a  few  months,  and  if  it  was  found  to  l)e  a  letting  for 

year,  then  whether  the  defendants  held  over,  under  such  cir- 

^^tA instances,  as  that  a  hiring  for  a  second  year  could  be  presum* 

^^d.     The  evidence  as  to  the  original  tenancy  was  conflicting, 

■^imt  it  was  for  the  jury  to  determine  as  to  which  party  they 

""^^"ould  give  credence.     As  to  the  second,  the  evidence  was  slight, 

^itker  way,  but  in  the  state  of  the  case  as  presented  to  the  jury, 

^  t  ^as  for  the  jury  to  determine,  from  the  conduct  of  the  parties 

^^>^d  any  othercircumstances  in  the  case,  whether  there  was  evid- 

^^xioeof  the  assent  of  both  parties  to  the  holding  for  another  year. 

liord  Mansfield  in  Right  v.  Bristoiv^  thus  states  the  case  :  "If 

'^liere  bo  a  lease  for  a  year,  and  by  consent  of  both  parties,  the 

defendant  continuing  in  possession  afterwards,  the  law  implies 

^  tuuut  renovation  of  the  contract.    They  are  supposed  to  have 

**^iiewed  the  old  agreement  which  was  to  hold  for  a  year ;"  and 

^^Mller,  J.,  says,  "  The  moment  the  year  began,  the  defendant 

a  right  to  hold  on  to  the  end  of  the  year."    A  tenancy  from 

r  to  year  is  a  contract,  and  the  assent  of  both  parties  is  ne- 

It  is  said  in  the  American  note  to  0  M.  &  W.  43, 

contract  may  be  implied,  it  seems,  wherever  there  has  been 

l^eneficial  occupancy  by  permission  of  the  plaintiff  under  cir- 

^xnstances  which  create  an  equity  to  receive  compensation. 

is  is  to  be  a  reasonable  implication  of  fact  founded  upon  the 

^''fcure  of  the  transaction  and  the  justice  of  the  case.     If  the 

Riding  be  adverse  or  tortious,  it  is  inconsistent  with  this." 

*  12  M.  A  W.  319.  M  T.  R.  162. 


1877 


Lbioiiton 

V, 

Vanwakt. 


494 


CASES  IN  THE  SUPREME  COURT, 


1877 


Lkiorton 

V. 

Vanwart. 


In  L.  R.  4  Q.  B.  173.  Cockburn,  C.  J.,  bays,  "  The  landlord  is 
entitled  to  ]*ecover  all  the  loss  he  has  sustained  by  not  being  put 
into  passession  of  the  entiro  premises  at  the  end  of  the  term. 
The  principles  here  stated  appear  to  underlie  the  whole<!daun.  'Hie 
assent  of  both  2>arties  is  essential  to  a  new  contract.  The  only 
({uestion  is  the  nature  of  the  evidence  from  which  the  asBent 
will  be  implied."  In  Tancred  v.  Christy,^  Tindal,  C.  J.,  says, 
"  We  ai'c  of  opinion  that  it  is  essential  to  the  determinatiiHi  of 
the  case  that  these  facts  should  be  found  one  way  or  the  other. 
If  there  was  no  direct  evidence  in  respect  of  it,  then  still  they 
ai-e  inferences  of  fact  which  must  be  drawn  (Nie  way  or  the 
other,  from  the  other  facts  stated,  and  these  inferenecs  must  be 
drawn  by  the  jury."  One  of  the  facts  referred  to  was  "Tancred 
a.ssenting  to  the  occupation." 

Boivman  v.  Avery  has  been  referred  to ;  I  am  unable  to  dis- 
cover any  analogy  between  the  circumstances  of  this  case  and 
Bownxan  v.  Avery.  There  was  in  that  case  clear  evidence  of 
the  dissent  of  the  landlord  to  the  tenant  holding  over,  and  in 
that  case,  Chipman,  C.  J.,  states,  that  this,  like  any  other  con- 
tract, required  assent  of  both  parties,  which  may  not  always  be 
express,  but  may  frequently  be  implied  from  the  ciicumstances 
of  the  case,  and  the  conduct  of  the  parties,  and  Paricer,  J., says: 
"  The  presumption  of  tenancy  might  be  good  enough  tilt  the 
contrary  appeared,  but  here  the  evidence  throughout  shewed 
that  the  defendant  was  not  a  tenant,  and  the  plaintiff  did  not 
consider  him  as  such." 

From  a  consideration  of  those  and  other  authorities,  I  hawas 
arrived  at  a  conclusion  that  the  Judge  should  direct  the  jury,  if 
they  found  the  original  hiring  to  have  been  a  tenancy  from 
year  to  year,  tliat  they  should  consider  whether,  from  all  the 
facts  in  the  case,  the  conduct  of  the  parties,  and  the  other  cir- 
cumstances, there  w^as  evidence  of  the  assent  of  both  parties 
to  the  holding  for  a  year.  See  7  M.  &  W.  129  ;  8  M.  &  W.  570 ; 
9  M.  &  W.  438. 

Wetmore  and  Duff,  JJ.,  oncurred  in  the  judgment  of  His 
Honor,  the  Chief  Justice. 

Appeal  allowedL 


*  12  M.  &  W.  323. 
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CLARKE  V.  HARDING.  Wi 

" — WkeAer  count  is  «n  assumpnt  or  trespass — Time — Sur- 

pltLsctge, 

.  of  tk  d«oi«mtum  aei  oat  in  miaute  detail  the  torma  of  an  agreement  of 
if  ft  farm,  and  then  alleged  that  defendant  wrongfully  and  improperly 
i  tke*  lldflaee  of  i^laintiff  and  asainst  hit  will,  and  contrary  to  deteno- 
id  agraamBoi  broke  and  entered  in  and  upon  the  premisee  leased,  and 
iOok  ana  carried  away  certain  gooda  and  chattels  and  converted  and 
I  thiwtof  to  lill  owtt  vae.  There  were  other  counts  in  tort,  and  it  being 
I  tliai  tl»re  waa  a  misjoinder  ; 

i  iill  the  introductory  part  of  this  count  could  be  rejected  as  surplus- 
I II  wmikl  thut  be  a  ooont  in  trespass. 

o  ooDseooence  that  the  time  when  a  trespass  is  alleged  to  have  been 
tad  is  snosequent  to  the  commeucement  of  the  action,  the  allegation  of 
iM^piMa  Mqg  iMuaateriaL 

ifl  sathsr  Irayerse  or  confess  and  avoid  some  material  allegation  in  the 
AmC  initttefore  a  plea  to  the  above  count,  which  only  traversed  the 
tilkm  fiVBl»  ahid  left  nnaoswered  the  breaking  and  entering  and  carry- 
J  of  the  goods,  was  held  bad.  , 

L  ia*  ihiseaie,  that  a  plea,  which  denied,  as  to  the  said  alleged  agree- 
mt  dmhtiAutt  brokis  and  entered  the  premises  and  wron^Uy  and 
^  tosk  away  the  goods,  and  as  to  the  second  breach  to  said  alleged 
Mst,  alleged  that  he  did  not  enter  said  land  against  the  will  of  the 
F  said  tSks  and  carry  away  the  ten  tons  of  hay  as  alleged,  was  de- 
ls. 


: — ^TlMt  defendant  to  wit  on  April  20th,  1874,  was  pos- 
F  ft  oertain  hrm  and  premises,  situate,  etc.,  and  rented  or 
me  to  plaintiff  for  eight  years,  from  the  1st  May,  then  ensuing, 
iliff  lAerwardd,  on  said  Ist  daj  of  May,  under  and  by  virtue 
iiiing,  entered  upoii  said  farm  and  premises  as  tenant  to  de- 
;  tlM  bf  tenns  of  the  agreement  of  letting  of  said  farm  and 
p  aa  alorMaid  defendant  agreed  to  furnish  and  deliver  to 
on  said  farm,  eight  cows  and  eight  sheep,  a  horse  and  farm- 
A^  and  a  boat  for  the  purpose  of  crossing  and  re-crossing  a 
Vft*  thtre  called  the  Nerepis  River;  that  in  pursuance  of  said 
nXf  and  im  part  performance  thereof,  defendant  did  furnish  and 
9  plaiiltiff  Icmt  cows  and  five  sheep,  a  mare,  a  wagon  and  a 
;  no  other  of  the  said  articles  so  agreed  as  aforesaid,  to  be  dc- 
Pf  defeiufaait  to  plaintiff,  that  by  the  terms  of  said  agreement, 
was  to  have,  an  his  own  {»x>pert7,  all  the  produce  of  said 
I  atek  lor  two  years  after  said  first  day  of  May,  dsc.,  and  for 
ig  fkf%  jBam  of  said  tenancj,  such  produce  was  to  be  divided 
7«ttij  and'  every  year,  between  plaintiff  and  defendant ;  tliat 
Ht  immt,  on  the  1st  day  of  April,  A.  D.,'  1876,  wrongfully, 
flttdiinproiMrly,  without  the  license  or  permission  of  plaintiff, 
nit  his  will,  came  with  divers  men  and  broke  and  entered 
k  spoil  said  premises  and  into  said  bam  and  made  great  noise 
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18 Y 7  aiul  (listurliance,  and  contraTV  to  defendant's  suiid  agreement,  and, 

Clarke  without  plaintiff' s  leave  and  against  his  will,  wrongfully  and  illegall? 

V.  seized  and   took  into  his  (defentlant  s)  jtossession  said  mare,  waggon 

HARbiN4;.  mjjj  jjjgj^  j^  ^^1^^  |,^j]|^  three  cows  and  live  sheep  of  the  idointitT  and 

carried  away  the  same  an<l  converted  and  disposed  thereof  to  defend- 
ant's own  use,  wlierehy  plaintifi'  lost  the  use  of  the  same,  and  dc?<f end- 
ant  afterwanls,  in  fui*ther  breach  of  his  said  agreement,  on  the  20th 
day  of  April,  187G,  wrongfully,  ille^lly  and  improperly  broke  and 
entered  into  and  ui>on  said  land  and  premises  so  leaseil  as  afore- 
said and  took  away  ten  tons  of  hay  of  the  plaintiff,  and  converted  and 
disjxMeil  thereof  to  his  own  use. 

2nd  Count  And  also  for  that  defendant,  to  wit,  on  April  Ist,  1876, 
with  force  and  arms  Ijroke  and  entered  a  cei*tain  farm  and  premises 
then  in  ])laintitir  s  occupation,  wliich  liad  l)een  leased  to  him  by  dtv 
femlant,  which  lease  had  not  then  expired,  and  ma^le  a  great  noise, 
and  seized,  took  and  can-ied  away  one  maix?,  tire,  and  converted  and 
disposed  to  his  own  use. 

^^rd  Count  And  also  for  that  defendant  afterwards,  to  wit,  on  tlie 
20th  day  of  April,  liSTH,  again  broke  and  entei'ed  the  said  farm  and 
pi*eniise8,  which  were  then  in  plaintiff's  occupation,  and  seized,  took 
and  carried  away  ten  tons  of  hay  of  plaintiff,  and  convei*tad  the  same 
to  his  own  use. 

4th  Count  And  also  for  that  defendant,  to  wit,  on  April  Ist,  1874, 
and  on  divers  other  days  and  times  between  that  day  and  the  day  of 
filing  this  dcclaiution,  seized,  t^iok  and  carried  away  divers  goods  and 
chattels  and  cattle  of  the  plaintiff,  to  wit,  one  mare,  «l:c.,  and  con- 
verted and  disiioseil  thereof  to  his  own  use. 

Pleas  (2nd).  As  to  the  i*enting  and  leasing  by  defendant  to  plain- 
tiff of  defendant  8  farm  and  premises  (with  a  house  and  bam  situate, 
lying  and  being  in  Westfield,  in  the  County  of  King's,  to  plaintiff,  for 
eight  years),  as  in  the  1st  count  alleged,  defendant  saya  he  did  not 
rent  or  lease  said  farm  and  premises  as  alleged. 

3rd  plea.  As  to  the  terms  of  the  alleged  agreement  of  letting  ol 
said  farm  and  premises,  defendant  says  that  as  to  the  first  breach 
to  said  alleged  agreement,  he  did  not  break  and  enter  said  premiaes 
and  wrongfully  and  illegally  seize  and  take  away  the  said  gooda  and 
cluittels,  and  defendant  further  saith  that  as  to  the  second  breach  to 
said  alleged  agreement,  he  did  not  enter  said  land  and  premiaea  and 
against  the  will  of  the  plaintiff  take  and  carry  away  the  ten  toiia  of 
hay  as  allegetl. 

4th  plea.     As  to  the  matters  complained  of  in  the  said  declaration, 
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defendant  says,  that  on  the  1st  day  of  May,  1874,  defendant  hired 
plaintiii'  to  go  on  a  certain  farm  and  premises  of  defendant,  for  the 
purpose  of  working,  farming  and  managing  said  farm  for  defendant, 
under  defendant's  direction  and  supervision,  and  that  plaintitT  repre- 
sented himself  to  be  a  good  character  and  farmer,  and  agreed  to  farm, 
work  and  manage  said  fai*m  and  premises  in  a  husbandlike  manner, 
and  also  to  farm  systematically  under  sucli  I'^strictions  as  defendant 
should  think  proper,  and  under  such  supervision  and  direction,  and  not 
to  be  a  nuisance  on  said  farm  and  premises,  and  it  was  also  agreed 
that  plaintiff  was  to  have  the  use  of  what  root  and  grain  crops  should 
he  raised  on  said  farm  ;  and  that  defendant  was  to  give  plaintiif  the 
use  of   five    sheep  and    five    lambs,    and    the    use    of    defendant's 
inare    and  farming    utensils  to    work    said    farm,  and  also    defend- 
a.n.t   was   to  supply  plaintiff  with  seed,  the  same  in  amount  to  l)e  re- 
tiAxned  to  defendant  by  plaintiff  at  whatever  time  plaijititf  should  leave 
id  farm  and  premises,  and  plaintiff  further,  agreed  to    take  good  care 
said  stock  and  farmPng  utensils,  and  not  ill  treat  or  damage  the 
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»,  and  that  defendant  was  to  have  the  half  of  the  rising  stock  from 
tile  first  start,  and  that  all  the  hay  cut  on  said  farm  was  to  l>e  fed 
tliereon,  and  not  to  be  reruoved  except  l^y  defendant's  order,  and  that 
tio  cattle  were  to  be  allowetl  to  go  on  the  marsh  excei)t  y)y  defendant's 
permission,  and  defendant  was  from  time  to  time  to  enter  u]K)n  said 
premises  whenever  he  thought  necessary,  and  plaintiff  was  not  to  do 
^y  thing  on  said  farm  without  consulting  defendant ;  and  it  was  fur- 
ther agreed  that  if  plaintiff  worked  or  farmed  differently  or  not  in  a 
hiuibandlike  and  systematical  manner  and  not  under  the  direction,  re- 
sbiction  and  reasonable  orders  of  defendant,  or  did  any  thing  con- 
trary to  the  agreement,  defendant  was  to  take  away  his  stock  and 
either  things  at  any  time  he  thought  proper  and  give  plaintiff  three 
mouths'  warning  to  leave  said  farm ;  and  it  was  further  iigreed  that 
^^  agreement  was  to  continue  so  long  as  plaintiff  fully  performed  as 
i^foresaid  his  part  of  the  agreement,  said  time  not  to  exceed  seven  years 
^fom  said  1st  May,  1874 ;  and  defendant  saith  that  the  above  men- 
^30Qed  agreement  is  the  only  agreement  made  between  plaintiff  and 
defendant  and  that  there  was  no  other  agreement  made  b  -tween  them ; 
^od  defendant  further  saith  that  he  did  under  said  terms  of  agreement 
X^aoe  and  put  on  said  farm  said  stock  and  farming  utensils  for  the  use 
^  plaintiff,  and  carried  out  his  part  of  the  agreement  in  all  things,  and 
'^t  plaintiff  was  not  a  good  character  and  farmer,  but  became  and 
^^  a  nuiBanoe  and  damage  to  defendant  and  would  not  and  did  not 
^^k  flystematically  or  farm  in  a  husbandlike  manner,  and  would 
62» 
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not  and  did  not  work  acconlin*^  to  defendant  s  reasonable  direc 
restrictions  or  onlers,  or  consult  defendant  as  agreed  and  did  n< 
would  not  take  goo<l  care  of  defendant's  stock  and  fanning  uU 
but  ill-treated  and  damaged  the  same  and  the  said  farm  and  pre 
and  hurt  and  renderefl  useless  two  of  the  said  cows  and  said  mar 
carried  away,  used  and  disposed  of  defendants  share  of  the 
stock  and  pro{>ortion  of  the  root  croi>s  an<l  what  was  raised  anc 
away  the  hay  off  and  from  said  farm  contrary  to  said  agreemen 
allowed  cattle  to  go  on  said  marsh  without  defendant  s  permi 
and  in  consequence  of  plaintiff  breaking  said  agreement,  defen 
under  said  agreement  and  as  he  lawfully  might,  then  entered  ini 
upon  said  farm  and  took  and  removed  his  said  stock  away  froi 
farm,  which  is  what  is  complained  of  in  said  declaration ;  and  d 
ant  furtlier  saith  that  he  duly  gave  plaintiff  three  montlis'  wanij 
leave  said  farm,  and  that  plaintiff,  under  said  wariung,  on  tl 
May,  1876,  since  the  commencement  of  tliis  suit,  left  said  fan 
premises. 

To  these  pleas  the  plaintiff  demurred ;  the  defendant  j 
in  demurrer,  and  also  tiled  objections  to  the  declaration. 

April  17.  Weldoiiy  Q,  C,  argued  for  the  plaintiflF,  and  Wt 
for  the  defendant. 

Cur.  adv.  v 

The  judgment  of  the  Court  was  now  delivered  by 

Allen,  C.  J.  We  think  that  the  objections  to  the  declai 
in  this  cause  cannot  prevail.  It  is,  no  doubt,  very  inartiii 
framed,  but  we  think  that  it  is  sufficient  on  general  dem 
Unquestionably  it  would  have  been  bad  on  special  demurrei 
had  the  defendant's  counsel  applied  to  a  Judge  at  Chai 
under  the  91st  and  96th  sections  of  the  Common  Law  Pr 
ure  Act,  the  plaintiff  would  have  been  ordered  to  amend 
to  pay  the  costs  of  the  application.  It  is  one  of  the  mok 
traordinary  specimens  of  pleading  that  we  have  ever  seen. 
first  count  sets  out,  in  minute  detail,  an  agreement  betwee 
plaintiff  and  defendant,  even  to  such  a  trifling  stipulati* 
that  relating  to  a  boat  for  crossing  and  recrossing  the  N< 
River ;  and  it  then  avei's,  a  part  perform£uice  of  the  agree 
and  a  non-performance  of  the  residue, — just  as  would  be 
in  a  declaration  in  assumpsit, — and  proceeds  to  allege  Uia 
defendant,  to-wit  etc.,  wrongfully  and  improperly,  wiihou 


Clarke 

V. 

Harding. 


TRINITY  TERM.    XL.   VIOT.  400 

^oense  or  perini.ssion  of  the  plaintiff,  and  against  his  will,  and         ^^'^^ 
contrary  to  the  defendant- 8  said  ((^jreement"  "broke,  and  enter- 
ccl  in  and  upon  the  premises  so  leased"  etc.,  and  "  seized,  took 
u^Tid  carried  away  "  etc.,  the  chattels  in  question,  and  "  convert- 
ed and  disposed  thereof  to  his  owti  use."     It  then  alleges  that 
afterwards,  "on  the  20th  day  of  April,"  etc.,  in  furtfier  breach 
oy  his  said  agreement,  the  defendant  illegally  "broke  and  enter- 
ed into  and  upon  the  said  land  and  premises,  and  took  away 
*o-wit  ten  tons  of  hay  and  converted  it  to  his  own  use."   Is  this 
*  count  in  assumpsit,  in  case,  or  in  trespass/  If  it  be  the  former, 
^liere  is  a  misjoinder  and  the  declaration  would  be  demurrable  ; 
^^  it  be  either  of  the  latter,  it  is  not  so.     Whoever  drew  the 
^^^^iint  seems  to  have  used  the  language  of  pleading  without  any 
^  ^finite  comprehension  of  its  meaning.    And  we  must  endeavor, 
best  we  may,  to  get  at  the  substance  of  the  count,  divested 
technical  phraseology  altogether.     Substantially,  the  state- 
^nt  seems  to  be  this :  The  defendant  on  the  20th  April,  1874, 
ixig  possessed  of  a  farm  with  a  house  and  bam  thereon,  leased 
to  the  plaintiff  for  a  period  of  eight  years  from  the  Ist  May, 
,  and  the  plaintiff  entered  thereon,  and  became  possessed 
,  by  virtue  of  such  lease,  as  the  defendant  s  tenant.     In 
^i^suance  of  an  agreement  made  at  the  time  the  premises  were 
leased,  the  defendant  delivered  to  the  plaintiff  certain  cattle, 
rtning  utensils  and  chattels.     For  a  portion  of  the  term  the 
was  to  have  the  whole  produce  of  the  farm  and  stock ; 
another  portion  of  it  the  produce  was  to  be  divided  equally 
ween  the  plaintiff  and  defendant.  During  the  term,  the  de- 
^^Hdant  broke  and  entered  upon  the  premises  so  leased,  and  in 
"the  possession  of  the  plaintiff,  and  took  and  carried  away  cer- 
^IQ  of  the  said  chattels  and  converted  them  to  his  own  use. 
*hi8  is  the  substance  of  the  extraordinary  jumble  of  words 
^triing  together  in  the  first  count ;  and  this,  in  proper  form, 
^oxild  be  a  count  in  trespass.     We  are  at  a  loss  to  understand 
^Hj-  the  agreement  to  lease  was  set  out  at  all,  or  why  the  ordi- 
'^^ry  count  in  trespass  was  not  used.     Mr.  Weldon  very  ingeni- 
**^*^ly  suggested,  in  the  argument,  that  possibly  the  agreement 
'•"^«  set  out  by  way  of  inducement,  and  in  order  to  avoid  a  plea 
of    iiberum  teneTnemtu/ni^     But  the  technical  and  proper  way  of 
®*<^aping  from  that  plea,  in  such  a  case,  would  bo,  to  new  assign. 


r. 
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^^^"^  And  lie  wa.s  finally  driven  to  admit  that,  in  order  to  sustai 
Clakkk  the  count  at  all,  it  would  l>e  necessary  to  reject  nearly  all  o 
tlie  introductory  part  of  it  as  surplusagif,  and  then  a  count  i 
trespass  would  remain.  And  we  agree  with  him  in  this  vie^ 
of  it. 

Anotlier  objection  was  taken  to  the  1st  and  3<1  counts,  viz, 
tliat  they  al leered  causes  of  action  to  have  arisen  on  the  20tJ 
April,  1870,  whilst  the  drclamtion  .shewed  the  suit  was  com 
iiienced  on  the  .Sd  of  April.  But  in  trespa.ss,  the  time  is  no 
material :  1  Chitty  PL  2«S1>.  And  by  the  Common  Law  Proce 
dure  Act,  s.  42,  "  All  statement**  winch  nee<l  not  be  prover 
such  as  the  statement  of  time,  ciuantity,  quality  and  valut 
when  the.se  are  innnaterial  ♦  ♦  ♦  shall  be  omitted  '*  in  plead 
irig.  We  think,  therefore,  that  the  statement  in  the  fii^st  am 
tliird  counts,  of  the  times  when  the  alleged  trespasses  were  com 
nnttiMl,  can  be  rejected  as  surplusage. 

We  have  now  to  consider  the  pleas.  The  second  plea  to  th« 
first  count  of  the  declamtion  is  clearly  bad.  We  might  wel 
understand  that  the  defendant's  counsel  might  have  been  em 
barrassed  as  to  how  he  should  plead  to  that  count,  framed  as  i 
is ;  but  if  so,  he  should  have  applied  to  a  Judge  at  Chambers  t4 
have  it  amended,  under  the  OGth  section  of  the  Common  La^ 
Procedure  Act.  If  he  did  not  think  it  worth  while  to  adopi 
that  coui*se,  but  thought  proper  to  plead  to  it  as  it  is,  he  should 
have  taken  care  to  comply  with  the  rules  of  pleading.  And  ao 
elementary  rule  of  pleading  is,  that  the  plea  must  traverse  oi 
confess  and  avoid  some  material  allegations  in  the  declara- 
tion. This  plea  traverses  only  the  inducement, — the  leasing 
of  the  farm, — and  leaves  wholly  unanswered  every  material 
averment  in  the  count  respecting  the  breaking  and  entering 
and  caiTying  away  the  hay.  The  inducement  in  this  count,  in 
the  view  which  we  have  taken  of  it,  as  a  count  in  trespass,  is 
innnaterial.  The  plain tiifs  possession  was  all  that  was  neces- 
sary to  maintain  the  action. 

The  thiixi  plea  is  equally  objectionable.  It  does  not  profess 
to  be  pleaded  to  the  count  at  all,  but  only  to  the  "alleged  ag-rte- 
vienV*  set  out  in  it.  It  denies,  as  to  the  first  breach  to  the  saic 
alleged  agreement,  that  the  defendant  broke  and  entered  the 
premises  and  ivrongfally  and  illegally  took  away  the  good^  — i\ 
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^^^ffieult  to  say  whether  the  defendant  intended  to  traverse  the 
"^^king  and  entering;  orthat  the  taking  of  the  goods  was  wrong- 
^  ;  the  latter  would  be  clearly  bad  as  a  traverse  upon  a  matter 

3iw — and  "  as  to  the  second  breach  to  the  said  alleged  agree- 
^mt,  that  he  did  not  enter  said  land  and  premises  against  the 
Ul  of  the  plaintiff  and  take  and  carry  away  the  ten  tons  of 
hmj  as  alleged."  Had  he  simply  traversed  the  breaking  and 
i^tering  and  carrying  away,  without  adding,  "  in  breach  of  the 
Sd  agreement,"  the  plea  might  possibly  have  been  sustained 
m  general  demurrer,  as  an  informal  plea  of  the  general  issue 
.  trespass.  As  it  is,  the  plea,  if  anything,  is  a  plea  in  assump- 
K,  and  is  no  answer  whatever  to  a  count  in  trespass. 

The  fourth  plea  is  to  the  whole  declaration,  and  is  the  most 
qjectionable  of  all.  As  a  curiosity  in  the  way  of  special  plead- 
■g,  it  surpasses  even  the  first  count  of  the  declaration.  We 
~ill  not  examine  it  in  detail.  We  think  it  bad  for  the  follow- 
Bg,  amongst  a  great  many  reasons : — 

1.  It  does  not  traverse  the  alleged  taking  and  conversion  of 
ne  chattels  mentioned  in  the  declaration,  and  it  can  only  be 
neated  as  a  justification,  if  anything.  It  is  clearly  no  justifica- 
i<m  for  taking  away  the  hay,  for,  by  the  express  terms  of  the 
fgifdement  set  out  in  it,  the  hay  should  not  have  been  removed 
Eom  the  premises  at  alL 

L  It  does  not  aver  that  the  stock  and  chattels  alleged  to 
amte  been  taken,  were  the  property  of  the  defendant  under  the 
k^reement  set  out  in  it,  and  therefore  it  cannot  be  a  justifica- 
'Am  for  the  trespass  complained  of  in  the  2d,  3d,  and  4th 
><)Qnt8,  to  which,  as  well  as  to  the  first,  it  is  pleaded. 

3.  It  shows  the  stock  and  chattels  lawfully  in  the  possession 
*f  the  plaintiff,  and  his  lawful  possession  cannot  be  converted 
Qto  a  wrongful  one,  without  notice  or  demand,  neither  of  which 
■  averred. 

Judgment  must  be  given  for  the  plaintiff  on  the  demurrer ; 
^t  the  defendant  may  have  leave  to  amend. 

Judgment  accordingly. 
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'^.  PEPPERS  V.  JOHNSTON. 

€09^ — Offer  to  n/ffer  judgment  by  drfaulL 

Where  a  plaintiff  accepts  an  offer  to  aiiffer  jadgment  by  defaalt  under  GoMd. 

Stf  t,  c.  37.  a.  127,  he  ia  entitled  to  sign  jadgment  for  the  amount  of  thaoftr 

and  the  full  coate. 
Where  the  offer  ia  lor  a  sum  within  the  juriadiotion  of  ther  County  Gotrt»^ 

pjlaiotiff  may  ahew  by  affidavit  that  the  action  was  properly  brought  ifi  J^ 

Supreme  Court* 

This  was  an  action  for  trespass  to  land  and  for  cutting  down 
and  taking  away  trees  from  the  plaintiff's  land.  The  defend' 
ant  offered  to  suffer  judgment  by  default  for  $15.00.  The  fjffej* 
was  accepted  and  judgment  was  signed  for  the  amount  of  tb^ 
offer,  and  the  costs  taxed  according  to  the  Table  of  Fees  in  flp 
Supreme  Court.  The  facts  are  fully  stated  in  the  judgment  0^ 
the  Court 

Oct.  10, 1877.  Q.  F.  Gregory  moved  to.  set  aside  the  judg 
ment  on  the  grounds  (1)  that  the  title  to  land  did  not  come  i 
question ;  (2)  that  the  word  "  costs/'  mentioned  in  the  lj27|i 
section  of  c.  37  of  the  Consolidated  Statutes  were  only  sac 
costs  as  the  law  allowed,  which,  in  this  case,  would  not  be  anj 
thing,  as  the  plaintiff  was  deprived  of  bis  costs,  unleas  ufw 
certificate  of  the  Judge  who  tried  the  cause,  since  the  actio 
should  have  been  brought  in  the  County  Court.  ConsoL  Sta 
c.  51,  s.  50.  He  cited  Morrice  y,  Wilson,^  Aforrison  v.  McAlpit 
and  Oamet  v.  Bradley.* 

*  2  Pugs.  225.  «  Kerr,  36.  >  L.  R.  2  Ex.  B.  34A. 


MICHAELMAS  TBRIP,  XLI.  VICT. 

^^  fi.  B.'  Fisher,  contra^  read  affidavits  to  shew  that  before 
^^^^Hi  {he  defendant  disputed  the  pIamtiff*B  tiUe  to  the  locu$ 
^*  9110,  and  that  the  plaintiff.  aecq>ted  the  damages  offeied, 
^^^^erthan  have  the  trouble  and  amioy«iioe  of  a- suit  widi  the 
'^^BiviaBt  who  waa  his  brother-in*law.* 

Ql-  F.  Gregory,  in  reply. 

Cur.  adv.  vuU. 

^%s  judgment  of  the  Court  yma  now  delivered  by 

AuEir,  C.  J.  This  was  an  action  of  trespass  ^uare  davAiwm 
^^f^S^  AQd  for  cutting  down  and  taking  awuy  the  plaintiff's 
v^Qs,  io  which  the  defendant  appeared,  and  pleaded  not  guilty, 
uid  tendered  a  judgment  for  915,  under  the  129th  section  of 
"The  Common  Law  Procedure  Act,  1873,"  (Con.  Stat.  c.  37,  s. 
^27),  which  sum  the  plaintiff  accepted,  and  the  costs  were  taxed 
'ft  in  an  action  in  this  Court,  and  judgment  signed,  under  pro- 
^Kfe  of  the  defendant's  attorney. 

The  question  is,  whether,  under  these  circumstances,  the 
plaintiff  is  entitled  to  costs.  The  section  of  the  Act  under 
'hiek  the  judgment  was  tendered  is  as  follows :  "  Whenever 
^y  defendant  in  any  action  wherein  debt  or  damages  only  are 
^i^Qg^  to  be  recovered,  shall  file  in  the  office  of  the  cleiic  of  the 
PiMsas  offer  and  consent  in  writing,  signed  by  the  defendant 
or  his  attorney,  to  suffer  judgment  by  default,  and  that  judg- 
"flttt  ihall  be  rendered  against  him  as  debt  or  damages  for  a 
"m  \rj  him  specified  in  the  said  writing,  the  same  shall  be  en- 
"^Bd  on  record,  together  with  the  time  when  the  same  was 
^''^i^  and  the  plaintiff  or  his  attorney  may,  at  any  time 
«zjL  ten  days  after  he  has  received  notice  of  such  offer  and 
*^^i.  file,  as  aforesaid,  a  memorandum  in  writing x>f  his  acoqit* 
^  ^^  judgment  for  the  sum  so  offered  as  debt  or  damages, 
"^lUdgment  may  be  signed  accordingly  with  costs."  The 
'  '•^itstion  provides  that  if  in  the  final  disposition  of  the  suit, 
^^^tinliff  shall  not  recover  a  greater  amount  than  the  sum 
^^4ered,  the  defendant  shall  have  judgment  against  the 
for  his  (i.  e.  defendant's)  costs,  incurred  after  the  date 
offer;  and  that  the  plaintiff',  if  he  recovers  any  debt  or 
,  shall  be  allowed  his  costs  only,  up  to  the  date  of  such 
consent, 
^fendant's  contention  is,  that  1  the  plaintiff  U  Qot  en« 


50S 
Vwmu 

V. 

Josvrsfeff. 


504 


CASES  IN  THE  SUPREME  COURT. 


H77 


P1PPJCB8 

V. 


titled  to  any  costs,  and  he  relies  on  the  Slsi  section  of  the 
30  Vict.,  c.  10,  (Con.  Stat,  c  51,  s.  50),  which  enacts  that  "  if 
action  be  brought  in  the  Supreme  Court  that  could  have  1 
brought  in  the  County  Court,  the  plaintiff  shall  not  be  alio 
any  costs,  unless  the  Judge  who  tried  the  same  shall  oei 
that  there  was  good  cause  for  bringing  the  action  in  the  Supi 
Court." 

This  section,  in  terms,  only  applies  to  actions  tried,  and  tl 
fore  has  no  bearing  on  the  question  in  this  case  unless  the 
tention  of  the  defendant's  counsel  is  right,  that  the  term  **o 
in  the  129th  section  of  the  Common  Law  Procedure  Act,  i 
be  read  subject  to  the  limitation  in  the  21st  section  of  the  Co* 
Court  Act. 

By  the  Statute  of  Gloucester,  a  plaintiff  is  entitled  to  his  • 
of  suit  in  all  actions  in  which  he  recovers  damages ;  and  tl 
fore  the  plaintiff  in  this  case  would  be  entitled  to  his  costs 
less  they  have  been  taken  away  by  some  Statute. 

Construed  by  its  own  language  alone,  the  129th  section  o: 
Common  Law  Procedure  Act  undoubtedly  gi  vas  the  plaintif 
costs  of  the  suit,  if  he  accepts  the  amount  tendered ;  and  vi 
not  see  how  we  can  deprive  him  of  that  right,  without  ii 
polating  into  the  section,  words  of  limitation  which  the  L 
lature  has  not  thought  proper  to  use. 

The  case  of  Oamet  v.  Bradley^  was  relied  on  to  shew 
under  the  construction  given  to  one  of  the  orders  of  the  J 
cature  Act,  declaring  that  costs  should  follow  the  event  ol 
trial,  those  words  must  be  read  with  reference  to  the  exii 
Statutes  relating  to  costs ;  and,  therefore,  that  in  an  actic 
slander,  where  the  plaintiff  recovered  less  than  40s.  damage 
was  not  entitled  to  any  costs ;  and  it  was  contended,  thai 
same  principle  of  construction  should  be  applied  to  the  1 
*'  costs "  in  the  129th  section  of  the  Common  Law  Proee 
Act,  and  that,  consequently,  a  plaintiff  would  not  be  entitli 
any  costs  on  accepting  an  offer  of  judgment  tendered,  if 
action  could  have  been  brought  in  the  County  Court,  whid 
contended,  could  have  been  done  in  this  case,  because  there 
nothing  in  the  pleadings  to  shew  that  the  title  to  land  n 

come  in  question  in  this  case. 

*  I-,  R.  2  Bx.  P.  W». 
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niieiher  or  not  we  should  feel  bound  to  follow  the  decision 
Oamet  v.  Bradley,  if  a  similar  question  arose  here  upon  a 
tatute  containing  the  same  provisions  as  the  order  upon  which 
^Xiat  case  was  decided,  we  need  not  determine.     It  is  sufficient 
o  say  that  the  Statutes  now  under  consideration,  and  the  cir- 
umstances  of  this  case,  present  for  decision  a  very  different 
uestion  from  that  which  aix)se  in  the  case  referred  to. 
We  cannot  think  that  if  the  Legislature  had  intended  to  give 
lie  plaintiff  costs  on  accepting  a  tender  of  judgment,  only  in 
lie  event  of  the  sum  tendered  exceeding  the  amount  which 
^>uld  have  been  recovered  if  the  action  had  been  brought  in 
e  County  Court,  they  would  not  have  used  some  words  to  ex- 
resB  such  intention.     That  is  certainlv  not  the  natural  mean- 
of  the  words  used ;  and  we  see  no  reason  why  we  should  go 
^t  of  our  way  to  give  such  a  forced  construction  to  the  plain 
ords  of  the  Act. 

If  we  look  at  the  affidavits  in  this  case,  and  we  have  a  right 
do  so  in  order  to  ascertain  for  what  the  action  was  really 
lought,  it  is  evident  that  the  plaintiff  could  not  have  brought 
action  in  the  County  Court  without  running  the  risk  of 
nonsuited,  (as  the  law  then  stood)  because  he  had 
to  believe  that  the  title  to  the  land  was  disputed,  though 
i't  is  quite  possible  the  defendant  might  not  have  set  up  such  a 
defence  on  the  trial. 

The  case  which,  in  principle,  most  resembles  the  one  now 
Under  consideration,  is  that  of  the  payment  of  money  into  Court 
Under  a  plea.    It  has  been  held  in  such  a  case,  where  the  sum 
paid  in  was  under  £5,  which  the  plaintiff  took  out  in  full  satis- 
faction of  his  demand,  and  entered  a  nolle  j>ro8equi  as  to  the 
residue,  that  the  acceptance  of  the  smaller  sum  was  not,  of 
itselfy  sufficient  evidence  that  no  more  was  due,  so  as  to  entitle 
the  defendant  to  enter  a  suggestion  to  deprive  the  plaintiff  of 
coetfl  under  the  Court  of  Requests'  Act,  giving  jurisdiction  over 
debts  to  the  amount  of  £5 :  Jordan  v.  Berwick.^    Parke,  B., 
there  says :   "  If  the  plaintiff  brings  his  action  for  more  than 
X5,  and  is  content  to  take  less,  there  is  no  reason  why  he  should 
pitKseed,  and  incur  risk  and  trouble  in  recovering  the  whole  of 
demand.    I  think,  too,  that  he  may  explain  the  amount  of 

'  9  M.  *  W.  3  ;  1  Dowl.  N.  S.  102. 
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his  demand  by  affidavit,  and  as  he  has  shewn' that  he  stwd  the 
defendant  for  more  than  £5,  and  the  defendant  ha»  not  sbewt 
that  the  subject  matter  of  the  action  is  less  than  that  aum,  ] 
think  the  defendant  i&  not  entitled  to  enter  a  suggestion;''  In 
Morrice  v.  Wilson,^  this  practice  was  adopted,  and  the  pUuBtifl 
was  allowed  to  explain  by  affidavit  why  he  accepted  the  small 
sum  tendered. 

In  the  present  case  the  damagea  claimed  by  the  decIaj:aticHi 
were  3500,  and  the  plaintiff  swears,  that  before  the  action  Waf 
brought,  and  while  the  trespass  was  being  committed,  ho  san 
the  defendant  on  the  land,  and  told  him  that  he  was  catting 
nearly  into  the  middle  of  his  (plaintiff's)  lot,  that  he  sheim 
the  defendant  the  line  between  their  respective  lotSj  which  th< 
defendant  disputed,  and  said  there  was  anotherIine,bat  that  the 
choppers  had  cut  it  down  ;  that  he  (plaintiff)  aeeept^  Uh 
915  tendered,  in  order  to  avoid  bad  feelings  in  the  family 
the  defendant  being  his  brother-in-law,  though  it  was  no( 
nearly  as  much  damage  as  he  was  entitled  to  for  the  trespass 
This  statement  as  to  the  defendant  s  disputing  the  line,  is  cor 
roborated  by  the  affidavit  of  the  plaintiff's  attorney,  whoswean 
that  in  a  conversation  with  the  defendant  shortly  after  the 
action  was  brought,  the  defendant  stated  that  Uie  line  between 
his  land  and  the  plaintiff's  was  in  dispute,  and  that  he  wouM 
be  able  to  prove  on  the  trial  that  the  trees  were  not  cut  on  the 
plaintiff's  land.  Both  these  statements  are  denied  by  the  de- 
fendant, who  swears  that  at  the  place  where  the  trespass  waa 
committed,  the  line  between  his  land  and  the  plaintiff's  waa 
invisible,  in  consequence  of  the  trees  having,  been  blown  down ; 
that  he  cut  upon  the  plaintiff's  land  through  inadvertence,  and 
without  any  intention  of  trespassing,  and  that  the  only  quea^ 
tion  involved  in  the  action  was  the  amount  of  damage.  He 
admits  that  the  dividing  line  between  his  land  and  the  plain* 
tiff's  was  plfun  to  be  seen,  and  was  indisputed  except  where  the 
trespass  was  committed,  and  that  the  line  could  easily  harvc 
been  continued  through  that  part  of  the  land,  from  the  plaec 
where  it  was  distinct 

Notwithstanding  his  denial  of  any  intention  to  trespaaa  on 
the  plaintiff's  land,  I  cannot  but  think  that  he  availed  himeli 
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MICHAELMAS  TERM,  XLI.  VICT. 


607 


the  oblitonttion  of  the  line  through  the  "  blow-down  "  (as  it 
termed),  as  an  excuse  to  cut  upon  the  plaintiff's  land,  be- 
«>^eving  that  he  would  be  safe  in  doing  so,  because  the  line  was 
visible  there ;  and  the  statement  in  his  affidavit,  that  there 
as  "  no  dispute  as  to  the  line  on  that  part  of  the  lot  not  blown 
^awn"  is  certainly  an  implied  admission  that  he  did  dispute 
B  line  where  it  was  blown  down,  and  therefore  corroborates 
e  statement  in  the  plaintiff's  affidavit  in  that  particular.    As 
e  admits  the  line  was  plain  to  be  seen  on  each  side  of  the 
blow-down/'  and  could  easily  have  been  continued  through  it, 
:  was  his  duty  to  ascertain  where  the  line  was,  and  to  keep 
pen  his  own  luid ;  and  his  statement  that  he  cut  upon  the 
laintlfr's  land  through  inadvertence,  must,  under  the  circum- 
,  be  viewed  with  a  good  deal  of  suspicion. 
PossiUy  the  action  might  have  been  brought  in  the  County 
,  as  the  defendant  knowing  that  he  had  trespassed  on  the 
',  might  not  have  disputed  the  line  on  the  trial,  and 
ve  thus  endeavcMced  to  throw  the  costs  on  the  plaintiff,  if  the 
recoverckl  were  within  the  jurisdiction  of  the  County 
^^^ourt    But  how  was  the  plaintiff's  attorney  to  know  whether 
^^^wonkl  dispote  the  line  or  not?    He  swears,  tliat  from  the 
^^ifonnation  obtained  from  his  client,  he  believed  the  title  to 
^lie  kad -would  come  in  question,  and,  therefore,  he  brought  the 
Action  in  tliia  Court    From  the  defendant's  own  statement  in 
kis -neffidavit,  and  without  taking  into  account  the  positive 
^taievMnts  of  the  jdaintiff  and  his  attorney  as  to  the  dispute 
^liout  the  line,  we  think  the  attorney  was  justified  in  bringing 
tke  aetkni  as  he  did. 

:For  thene  reasons,  we  think  the  costs  were  properly  taxed, 
^ndthat  the  application  to  set  asi^le  the  judgment  should  bo 
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woKution — CoUa, 

Api^^  ahonld  be  filed  ae  well  as  serred,  and  the  Common  Law  Procedarc  Act 
(CUmmtA.  Stat  c.  S7)  doea  not  alter  the  iwactice  in  that  respect. 
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1877  The  failure  to  file  »  plea  where  it  has  been  served  on  the  plaintiff's  < 

—  an  irregularity,  and  not  a  nullity,  and  may  be  waived. 

"        The  test  of  the  defendant's  knowledge  of  an  irregularity  is  not  wha 
V*  of  it,  but  when  he  first  has  the  means  of  knowing  of  it. 

Wii.ET.  Where  the  defendant's  i)roceedinffs  were  irregular,  and  the  plaint 
waiver  of  the  irregularity  signed  judgment  and  issued  execution, 
ment  and  execution  were  set  aside,  but  without  costs. 

The  case  was  entered  on  the  motion  paper  by  orde 
Justice  Weldon.  The  defendant  appeared  on  June  18 
the  declaration  was  served  June  30th  ;  the  pleas  July  ! 
order  of  the  Chief  Justice,  made  on  summons  and  af tei 
the  parties,  directing  the  defendant  to  elect  betweei 
pleas  with  leave  to  amend  upon  payment  of  costs,  wi 
on  the  defendant's  attorney  on  August  29th.  By  the 
days  were  given  for  election  and  amendment.  On  Si 
4th,  the  defendant's  attorney  gave  notice  to  the  plaii 
tomey  that  he  would  amend  his  1st  plea  and  allow  f 
pleas  except  the  3d,  to  be  struck  out.  On  September 
plaintiff's  attorney  discovering  that  no  plea  had  hi 
signed  interlocutory  judgment  for  want  of  a  plea,  a: 
wards  proceeded  to  final  judgment  and  execution. 

Oct.  10,  1877.  Lugrin  moved  to  set  aside  the  intei 
and  final  judgments  and  the  execution.  The  failure  t 
plea  was  an  oversight ;  but  under  the  provisions  of  el 
of  the  Consolidated  Statutes,  section  43,  the  plea  nee 
filed.  It  is  sufficient  if  it  is  served.  The  Act  nowhei 
of  filing  pleAS.  It  is  different  with  the  declaration ;  t 
be  filed.  If  the  pleas  should  have  been  filed,  the 
waived  the  irregularity  by  taking  out  the  summons  a 
to  amend  them  :  Paiixloiv  v.  Smith?  If  I  was  at  fai 
filing  my  pleas,  he  was  at  fault  in  not  searching  at  H 
office  to  see  whether  they  were  filed  or  not.  Lugr 
stopped  by  the  Court, 

James  A,  Vanwart,  contra,  contended  that  the  pie 
have  been  filed,  as  the  former  practice  was  still  in  fo: 
the  service  of  them  without  their  being  filed  was  i 
and  could  not  be  waived ;  and  that  he  had  signed  judj 
soon  as  he  knew  the  pleas  were  not  on  fiie.    He  did  n 
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>s  when  he  took  out  the  summons  and  order,  and  therefore 
uld  not  waive  the  failure  to  file  the  pleas. 
Lugrin  in  reply. 

Cur.  adv.  vidt. 
The  judgment  of  the  Court  was  now  delivered  by 
Allex,C.J.  Therearetwoquestionsinthiscase: — 1st.  Whether, 
nee  the  Common  Law  Procedure  Act,  (Consol.  Stat.  c.  37,)  it  is  ne- 
to  file  pleas  as  well  as  to  deliver  copies  to  the  plaintiff's 
tomey,  and,  if   it  is — 2d.  Whether  the  omission  to  file  the 
eas  renders  the   defendant's  proceedings  null  and  void,  or 
ountfi  only  to  an  irregularity  which  may  be  waived. 
Before  the  Common  Law  Procedure  Act  the  practice  clearly 
uired  that  pleas  should  be  filed  in  the  clerk's  office.   Tliat  was 
e  practice  of  the  Court  of  King's  Bench,  which  was  adopted 
the  Supreme  Court  of  this  Province,  Tidd's  Pr.  (8th  ed.)  724. 
Lwkwood  V.  BromUy  it  was  held  that  interlocutory  judg- 
<nt  could  not  be  signed  for  want  of  a  plea,  if  a  plea  waa 
ed  in  proper  time,  though  no  copy  thereof  had  been  served  on 
e  plaintiff's  attorney,  and  the  Rules  of  Trin.  T.  5th  Vict.,  and 
il.  T.  Cth  Vict,  (Allen's  Rules  46),  if  they  do  not  in  terms  re- 
ire  the  filing  of  the  pleas,  clearly  recognize  the  doing  so  as 
e  established  practice  of  the  Court.     See,  also,  McCvllough 
•  Collins.* 

It  has  been  contended,  however,  that  the  Common  Law  Pix>- 
^^ediire  Act  has  altered  this  practice,  and  that  it  is  no  longer 
x^ecessary  to  file  pleas ;  that  while  the  Act  speaks  of  filing  the 
Writ  of  summons  and  declaration  (ss.  37  and  38),  it  no  where 
Uaes  that  term  in  reference  to  pleas  and  other  pleadings  by  the 
defendant,  but  uses  the  term  "  served  " :   see  section  43.    We 
cannot  think  that  it  was  the  intention  to  make  any  such  dis- 
tinction between  declarations  and  pleas,  and  to  change  the  es- 
tablished practice  with  i*efercnce  to  the  latter.     It  is  necessary 
that  there  should  be  a  record  of  every  pleading,  as  well  on  the 
part  of  the  defendant  as  of  the  plaintiff;  and  we  think  it  would 
require  some  more  explicit  declaration  of  the  intention  of  the 
Legislature  to  abolish  the  practice  of  filing  ple2is,than  that  con- 
tained in  the  43d  section,  which  directs  the  pleas  to  l)e  entered 
on  the  Nisi  Prius  record  and  judgment  roll,  of  the  dates  of 

'  2  Kerr,  82.  >  1  AU«n,  499. 
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1877        which  they  were  seiTcd.     The  Act  no  where  declares  that  pk 
Deveu      need  not  be  filed,  and  the  218th  and  221st  sections  express 
^'  provide  that  all  rules  of  Court,  not  inconsistent  with  the  pi 

visions  of  the  Act,  shall  continue  in  force  ;  and  that  in  all  ms 
t<irs  not  otherwise  providefl  for  by  the  Act,  the  practice  ai 
mode  of  procedure  in  use  in  this  Court,  shall  continue  as  hex 
tofore. 

There  is  certainly  nothing  inconsistent  in  the  provisions 
the  Act  in  requiring  pleas  to  be  filed,  nor,  so  far  as  we  can  » 
has  the  Act  made  any  provision  respecting  the  matter,  but  h 
l(;ft  the  pmctice  as  it  was  before  the  Act  passed.  The  67th  « 
tion,  respecting  the  payment  of  money  into  Court,  we  thii 
clearly  contemplates  the  filing  of  the  plea,  when  it  provic] 
that  the  clerk  shall  sign  a  receipt  for  the  amount  in  the  m&rg 
of  the  plt'a,  and  shall  give  a  memorandum  thereof  to  the  defer 
ant*s  attorney,  to  be  served  on  the  i)laintiif  *s  attorney,  with  t 
•copy  of  th(»  plea. 

The  next  question  is, — what  is  the  effect  of  omitting  to  i 
a  plea  ?  Does  it  render  the  defendant's  proceedings  null,  or 
it  only  an  irregularity  ?  It  is  diflficult  to  define  the  exact  d 
tinction  between  a  nullity  and  an  iiregularity.  In  Tidd's  ! 
(9th  ed.)  512,  an  irregulaiity  is  defined  to  be,  the  want  of  f 
herence  to  some  prescribed  rule  or  mode  of  proceeding,  and 
consist  either  in  omitting  to  do  something  that  is  necessary 
the  due  and  orderly  conducting  of  a  suit,  or  doing  it  in 
unreasonable  time  or  improper  manner.  And  in  Chit.  Ar 
(12th  ed.)  1471,  it  is  said,  that  where  the  proceeding  adopted 
that  prescribed  by  the  practice  of  the  Court,  and  the  erroi 
merely  in  the  manner  of  taking  it.  such  an  error  is  an  irreguL 
ity ;  but  where  the  proceeding  itself  is  altogether  unwarrant 
and  diflferent  from  that  which,  if  any,  ought  to  have  been  taki 
then  the  proceeding,  in  general,  is  a  nullity.  It  is  difficult 
reconcile  some  of  the  decisions  with  these  general  iniles  (i 
Partelow  v.  Smithy^  and  Lynott  v.  Seelye^,  but  it  may  be  h 
down  as  certain,  that  whenever  there  is  any  doubt  upon  i 
matter,  it  will  always  be  safer  to  treat  the  defect  as  an  irrq 
larity  rather  than  as  a  nullity. 

We  think  the  omission  to  file  the  pleas  in  this  cose  may 

»  3  Kerr,  349.  '  1  i^Ueo,  35. 
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as  an  irregularity  only,  which  might  be  waived  by  the ??iL_ 

H^^intiff 's  attorney,  and  that  he  did  wave  it  by  taking  out  the       I>evkr 

^"^Uiinons  calling  on  the  defendant's  attorney  to  shew  cause 

^^liy  some  of  the  pleas  should  not  be  struck  out,  and  by  serving 

^^e  defendant's  attorney  with  the  Jud^^c's  order  dircctincr  two 

the  pleas  to  be  struck  out,  and  requiring  the  attorney  to 

his  election.     After  taking  these  proceedings,  and  after 

tl^  c  defendant's  attorney  had  made  his  election  as  to  the  pleas 

^p^iiich  he  intended  to  abandon,  and  given  notice  thereof  to  the 

f^l^untiff 's  attorney,  we  think  that  it  was  too  late  for  the  latter 

object  that  the  pleas  were  not  on  lile,  and  to  sign  judgment 

r  want  of  a  plea. 

It  was  urged,  that  as  the  plaintiff  *s  attorney  did  not  discover 
at  the  pleas  were  not  on  file  till  after  he  had  taken  out  and 
:aTed  the  Judge's  order,  and  as  he  had  taken  no  step  in  the 
use  after  the  irregularity  came  to  his  knowledge,  he  had  not 
ived  it     But  the  test  of  knowledge  is,  not  when  the  party 
actually  knew,  but  when  he  first  had  the  means  of  know- 
-g  of  the  irregularity.     In  Eadaile  v.  Davitty^  Patteson,  J.  says : 
e  is  bound  to  come  promptly  after  he  Jcuows  of  thr  proceed- 
in  which  the  supposed  irregularity  exists,  and  not  after  he 
owsof  the  irregidarity  itself."     Here,  tlie  plaintiff  s  attorney 
icw  of  the  proceeding  in  which  the  irregularity  i^xisted,  when 
e  copies  of  pleas  were  served  on  him  on  the  SOth  July :   he 
en,  by  searching  in  the  clerk's  office,  had  tlic  means  of  know- 
that  the  pleas  were  not  on  file,  and  if  he  did  not  choose  to 
"^«ul  himself  of  his  means  of  knowledge,  but  dealt  with  the  de- 
ndant's  attorney  as  if  his  proceedings  were  regular,  it  is  too 
for  him  upon  afterwards  discovering  tlieir  defects,  to  take 
vantage  of  them. 

We  think  the  interlocutory  and  final  judgment  and  execu- 
tions should  be  set  aside,  but  without  costs,  as  the  defendant's 
"pToecedings  were  iiTegular.     The  defendant's  attorney  may  file 
\oA  pleas  forthwith,  and  add  any  pleas  which  he  was  author- 
ized by  the  Judge's  order  to  plead,  within  five  days  from  this 
date. 

Motion  allowed. 


1  G  Dowl.  468, 
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1877  CRAIG  V.  GLASIER. 

^''-  PUa  of  paymeui-Den^urrer. 

In  an  action  in  which  the  plaintiff  by  hii  particnlan  claimed  the  sum  of  $687.02, 
the  defendant's  second  plea  was  as  follows  :  **  And  for  a  second  plea  to  the 
first  and  second  counts  oi  the  plaintiff's  declaration,  the  defendant,  etc,  etc, 
says,  that  before  this  action  was  brought,  the  defendant  paid  the  plaintiff  the 
amount  of  $687.02,  being  the  full  amount  stated  in  the  plaintiff's  partiimlan.** 
(See  2  Chit.  Plead.,  IGth  Amer,  Ed.,  p.  446.) 

Heldf  on  demurrer,  that  the  plea  was  bad. 

October  11, 1877.  E,  L.  Wetvmre  supported  the  demurrer  to  a 
plea  in  the  following  form :  '*  And  for  a  second  plea  to  the  first 
and  second  counts  of  the  plaintiff's  declaration,  the  defendant, 
John  Glasier  by  Fisher  &  Fisher,  his  attorney,  says,  that  be- 
fore this  action  was  brought,  the  defendant  paid  the  plaintiff 
six  hundred  and  eighty-seven  dollars  and  two  cents,  being  the 
full  amount  stated  in  the  plaintiff's  particulars."  He  contended 
that  the  plea  was  not  certain.  Under  the  plea,  the  payment 
might  have  been  made,  and  the  sum  claimed  still  be  due.  It 
was  no  answer  to  the  declaration.  It  was  not  alleged  that  the 
sum  was  paid  in  satisfaction  of  the  plaintiff's  claim,  nor  on  ac- 
count of  his  claim. 

C.  H,  B,  Fishery  contra.  The  plea  answers  all  that  is  claimed 
in  the  declaration.  It  is  in  the  ordinary  terms  of  the  plea  of 
payment  given  at  page  446  of  Chit.  Plead.  2nd  Vol.  16th  Am, 
Ed. 

E,  L.  Wetmore,  in  reply.  The  plea  is  not  equivalent  to  the 
plea  given  in  the  Consolidated  Statutes,  c.  37.  It  does  not  state 
that  the  plaintiff's  claim  was  discharged  by  payment,  it  does  not 
even  state  that  the  payment  was  on  account  of  the  claim  sued 
on.  Suppose  we  went  to  trial,  and  defendant  proved  payment 
of  that  sum  on  another  matter,  the  plea  would  be  true  and  our 
case  at  an  end. 

Weldon,  J,  I  think  the  plea  is  bad,  although  it  is  in 
Chitty's  Pleadings,  it  is  in  the  American  edition  and  is  an  Am* 
erican  plea.  The  defendant  may  amend  upon  payment  of 
costs. 

Fisher,  J.  I  have  some  doubt,  and  would  have  liked  to  have 
taken  time  to  consider,  but  I  will  not  detain  the  Court. 

Wetmore,  J.  I  am  of  opinion  that  the  plea  is  bad.  It  does 
not  come  up  to  the  plea  given  in  chapter  37  of  the  Consolidated 
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St^atutes.     It  does  not  appear  that  the  amount  alleged  to  have 
^en  paid,  is  the  same  amount  and  claim  as  sued  for. 
Duff,  J.     I  concur  with  my  brothers  Weldon  and  Wctmore. 
ie  plea  does  not  allege  that  the  money  was  paid  in  satisfaction 
the  claim. 

Judgnieiit  for  plaiv.t\ff  on  demurrer^  ivith 
leave  to  aviend  on  ixiynxent  of  costs. 


1877 


Craio 

V, 

Glazier. 


ROURKE  V.  PARKS. 

-^^ndlord  and  tenant — Claim  of  proi)erty  in  cases  of  distress  far  rent, 
Orptcoodv,  Morriset/y  3  Pu{f8,  IJfi  apirovil. 

^ht  clmim  of  property  is  not  applicable  to  cases  where  the  tenant  replevies 
goods  taken  as  a  distress  for  rent. 

The  landlonl  distrained  for  rent  due,  and  the  tenant  replevied 
tie  goods  distrained,  and  the  landlord  put  in  a  claim  of 
I>Toperty. 

Oct  20,  1877.  WeldoUy  Q.  (7.,  having  on  a  former  day  of  the 
t^rm  obtained  a  rule  nisi  to  set  aside  the  claim  of  property, 
x^ow  moved  to  make  the  rule  absolute  on  the  authority  of  Orp- 
^jcood  ▼.  Morrisey,^  and  Renaud  v.  Kesioick? 

Per  Curiam,    The  rule  will  be  made  absohitc. 

Rvl^  abfiolutc. 


1877 


Oct, 


Ex  Parte  DEVOE. 


Mandamus — Assessm^it  by  Scltool  Trustees  to  satisfy  a  jtufgment 

a>gainst  them, 

VlThere  the  trustees  of  a  school  district  refused  to  pay  a  judgment  hod  against 
them  in  their  corporate  capacity,  and  did  not  assess  their  district  to  satisfy 
the  judgment,  a  writ  of  manciamus  was  granted  to  compel  the  assessment. 

By  section  82  of  chap.  65  of  the  Consolidated  Statutes  relat- 
i^  to  "schools,"  it  is  enacted  that,  "in  case  of  a  judgment 
l>eing  recovered  against  the  trustees  in  their  corporate  capacity, 
tliey  shall  satisfy  the  same  by  forthwith  causing  an  assessment 
"to  be  made  in  the  same  manner  as  other  assessments  on  the 
School  District."     Judgment  was  signed  against  the  trustees  of 


1  3PngB.  140. 
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1877.        School  District,  No.  9,  Parish  of  Hampton,  Oct  9th,  1876,  for 
J'Jx  parte     S220.2.5,  on  which  a  >vrit  of  FL  Fa,  was  issued  on  October 
DivoE.      25,    1S7G.      Nothing   was    rcsalized     on    the    execution,   and 
the  trustees  refused  to  pay  and  neglected  to  make   the   assess- 
ment. 

In  a  former  term,  M^m.  Pu{f8lcy,  Jr.,  obtained  a  rule  nisi  for 
a  writ  of  mandamus  to  compel  the  trustees  to  make  the  assess- 
ment. 

Oct.  2G,  1S77.  Palmer,  Q.  C,  for  the  trustees,  said  that  he 
did  not  see  that  he  could  urge  any  sufficient  reason  why  the 
rule  should  not  be  made  absolute. 

Barhidgc,  in  support  of  the  rule,  was  not  called  on. 
Per  Curiaiu.     The  rule  must  l)e  made  absolute. 

Ride  absolute. 


COTTON  irr  al  v.  STACK. 

Attach  mod — FL  Fti.  lustead  of- — Delay  in  applying  fur  attachment. 

On  an  Apiilication  under  llic  27th  section  of  chapter  38  Consol.  Stat,  for  an  <>nlcp— ^  ^i;^*" 
for  writs  of  Fi.  Fa.  instead  of  attoeliment,  it  appeared  that  one  rule  ordering^Lifc.  ^^ 

tlie.  iilaintifl's  to  jiay  the  defendant  costs,  was  luaiic  in  Hilary  Term,  38th Vict.,  ^, r 

and  the  other  in  P/ister  Temi,  38  Viet.;  that  the  plaintiffs  had  not  been  in^cr^  xa 
C'anada  bincu  the  rules  were  made,  and  that  the  costs  had  been  rG|H*atedly  de —  "*  -*^~ 
nianded  from  the  plaintiffs^  attorney,  and  from  their  agent  in  Now  Brunswick.,   .^ac. 

II* hi,  tliat  the  delay  in  applying  was  suihciently  explained;  that  the  defend—  ^l" 
ant  was  entitled  to  apply  for  an  attachment,  aid  the  order  for  the  issue  of  thc^  -^*^ 
writs  of  Fi,  Fa.  was  made  accordingly. 

Oct.  1),  1877.     Knapi)  moved  for  orders  for  the  issue  of  write=^ 
of  execution  under  Consolidated  Statutes,  c.  38,  s.  27,  on  twci. 
rules,  ordering  the  plaintiffs  to  pay  costs  to  the  defendant.  Th( 
rules  were  made  in  Hilary  and  Blaster  Tenns,  1875.     The  costes— 
had  been  taxed  under  the  rules.     No  demand  had  been  made^ 
on  the  plaintifis,  ^vho  had  not  been  in  Canada  since  the  rules 
were  made,  but  the  costs  had  been  demanded  of  the  plaintiffs^=^'^ 
attorney  and  from  Mr.  Cogswell,  their  agent  in  New  Brunswick 
An  aflidavit  of  these  facts  was  read. 

Cit r.  adv.  vidL 
The  judgment  of  the  Court  was  now  delivered  by 
Allkn,  C.  J.     This  was  a  motion  made  on  behalf  of  the  de 
fendant  for  writs  of  Fi.  Fa  to  issue  for  costs  on  two  rules  o< 
Court,  ordering  the  plaintifis  to  pay  to  the  defendant  oertaiiK^ 
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,  38  Vict  Cotton  et  at 

e  motion  was  made  under  Consolidated  Statutes,  c.  38,  **• 

Stack 

which  is  as  follows  :— 
Any  person  who  is  entitled  to  apply  for  an  attachvient 
y,  without  a  demand  of  the  money  ordered  to  be  paid,  on 
lication,  obtain  an  order  of  the  Court  that  an  execution  in 
form  [B.]  in  the  schedule  hereto,  may  issue  out  of  the  Court 
^which  such  application  is  made  against  the  goods  and  chat- 
,  lands  and  tenements  of  the  party  against  whom  such  at- 
hinent  is  sought,  and  such  execution  may  thereupon  issue 
^^Sthout  any  previous  process,  proceeding,  or  judgment,  to  levy 
o  sum  ordered  with  expenses  of  levy ;  and  the  proceedings 
der  such  execution  shall  be  the  same  as  incase  of  fieri  facias 
ecution  on  a  judgment  in  the  said  Coui*t." 
Aji  application  for  an  attachment  should  be  made  promptly 
the  delay  in  making  it  should  be  explained  by  affidavit :  2 
Arch.  (12th  ed.),  171G  ;  Rex  v.  Stretch'^  Storey  v.  Garry' 
"Without  deciding  whether  or  not  the  same  promptitude  is 
in  applying  for  an  execution  under  this  chapter  of  the 
^^I^^nsolidated  Statutes,  as  would  l)e  necessary  in  an  application 
r  an  attachment,  we  are  of  opinion  that,  if  it  be,  the  defend- 
has  sufficiently  explained  the  delay  in  this  case.  His  afli- 
-«tvit  shews  that  the  plaintiffs  have  never  been  in  this  province 
>^ce  the  suit  was  commenced,  and  that  he  could  not  make  a 
*^«inand  upon  them  ;  that  he  has  repeatedly  demanded  payment 
the  costs  of  the  plaintiffs'  attorney  in  the  cause,  and  also 
m  Mr.  Cogswell,  their  agent. 

The  affidavit  shews  that  the  casts  have  been  duly  taxed  un- 
^  ^r  the  rules,  and  that  the  plaintiffs  have  property  in  the  Prov- 
**^ce  upon  which  the  execution  may  be  levied;  and  we  think 
^ '^at  they  may  issue". 

Order  made  for  issue  of  writs  of  FL  Fa, 

^  3  A.  ft  £.  503.  ]  »  8  Dowl.  299. 

Similar  otden  were  mode  during  the  term   iu  AlcLeUan  v.  Milmore^  and 
^«Moirii  V.  Bonrh.  . 
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1977 Doe  DEM  MOFFATT  v.  THOMPSON  et  al. 

^^'*  Ejectment — Agreement  of   purclMse — Admissibility  of  in  evidenee- 

Trust  Deed  executed  uiuler  a  power  of  attorney — Appointment 
a  third  party  under  power — Surviving  trustee — Deed  by — /Vwi 
as  against  third  jxirties — Equitable  defence — N^o  answer  at  law- 
Ri{fht  of  counsel  to  address  jury — Where  notfdng  to  be  left 
them — Direction  of  tJie  Judge  to  the  jury  as  to  their  verdict- 
Perverse  verdict — Misdirection. 

Where  the  defendants  in  an  action  of  ejectment  went  into  possession  under  f 
agreement  to  purchase  from  the  person  through  whom  the  lessor  of  the  pUi 
tiff  claimed  title,  it  was  held  that  the  agreement  was  properly  received 
evidence. 

A.  11.  bcin^  in  financial  difficulty  executed  a  power  of  attorney  to  O.  M., 
convey  all  his  estate  to  J.  M.  and  J.  R.  in  trust  to  pay  his  creditors,  and 
case  either  of  them  should  die  or  refuse  to  act  to  such  person  or  persons  as  • 
M.  should  appoint.  J.  K.  refused  to  act,  and  (1.  M.  conveyed  to  J.  M.  ai 
A.  B.  J.  M.  die<l,  and  subsequently  A.  B.  sold  a  parcel  of  the  land  to  G.  P 
and  conveyed  it  by  a  deed,  purporting  to  be  made  between  J.  M.  and  A.  Y 
trustees,  of  the  one  part,  and  G.  M.  of  the  other  part. 

llrbl^  That  the  conveyance  under  the  power  of  attorney  was  sood  ;  that  tl 
estate  vested  in  A.  B.,  the  surviving  trustee ;  that  the  deed  m>m  him  to  \ 
M.  was  good,  aud  that  (r.  M's.  title  was  complete. 

On  the  trial  of  this  case  the  defendants'  counsel  offered  evidence  (1)  of  tl 
amount  to  be  paid  for  the  land  in  question;  (2)  of  the  particulars  of  a  po 
chase  by  G.  M.,  at  sheriffs*  sale,  of  A.  R.*s  property,  by  which  it  was  allegi 
he  had  fraudulently  contrived  to  get  the  rest  of  A.  K.'s  real  estate  for  a  smi 
consideration,  in  consequence  of  which  A.  11.  *s  creditors  got  nothing  ont 
the  estate  ;  (3)  that  the  defendants  had  always  been  ready  to  pay  the  jpurcha 
money,  but  had  been  unable  to  find  anyone  authorized  to  receive  it.  Tl 
evidence  was  rejected  by  the  learned  Judge. 

IhUl,  that  it  was  properly  rejected. 

Though  the  Judces  of  the  Supreme  Court  have  jurisdiction  over  cases  in  eqni 
OS  well  as  in  Taw,  the  principles  and  rules  which  govern  the  administrati* 
of  justice  in  these  Courts  are  as  distinct  as  they  were  before  the  pawring 
the  Act  17  Vic,  c.  18.  Sitting  at  Nisi  Prius  and  hearing  an  action  of  eje* 
ment,  the  Judge  has  only  to  decide  upon  the  legal  risht  of  the  parties,  and 
the  plaintiff  makes  out  a  legal  title  to  the  property,  he  is  entitled  to  recov> 
even  though  the  defendant  may  l>e  entitled  to  relief  in  equity. 

Where,  in  an  action  of  ejectment,  the  Judge  who  tried  the  cause,  came  to  % 
conclusion  that  the  lessor  of  the  plaintiff  nad  made  out  his  title,  and  the  • 
feiulauts  had  no  case  to  be  submitted  to  the  jury,  he  was  rufht  in  refasiDgs 
allow  the  defendants*  counsel  to  address  the  jury  and  urge  them  to  gire  a  v^ 
diet  contrary  to  his  direction. 

In  an  action  of  ejectment,  where  the  plain tifTs  case  is  wholly  unanswered,  i* . 
the  duty  of  the  jury  to  find  for  the  plaintiff,  and  it  is  proper  for  the  Jodge 
so  direct  them. 

Qufrre,  Whether,  when  a  jury  find  contrary  to  the  Judge's  direction,  the  la 
diet  will  be  set  aside  as  a  perverse  verdict  without  argument,  or  whether 
correctness  of  the  direction  will  be  examined  into  by  the  Coart. 

Ejectment  to  recover  a  lot  of  land  in  Restigouche  County, tit" 
before  Mr.  Justice  Wetmore.  The  land,  for  the  recovery  of  whj 
this  action  was  brought,had  formerly  belonged  to  one  Arthur H 
chie,  who  becoming  embarrassed  in  his  circumstances,  and  at  i^ 
time  residing  in  England,  executed  a  power  of  attorney  to  Mo9 
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^•^^  lessor  of  the  plaintiff',  dated  in  April,  iSoS,  authorizing  him        ^S77 

'*  assign,  release,  convey  and  assure  unto,  an<l  to  the  use  of      Moffat 

^  Hon.  John  Montgonieiy  and  James  Ritchie,  of  Dalhousie,  **• 

^ir  heirs,  executoi*s,  adminivStrators  and  assigns,  according  t')    Thomiv^on. 

c  nature  thereof,  respectively,  all  his  real  and  pei'sonal  estate 

^"liatever  in  this  province,  upon  tnist  to  sell  and  <lispose  of  the 

Jiie,  and  to  divide  the  proceeds  among  his,  the  sai<l  Arthur 

itchie's  creditor ;  and  it  was  declared  that  in  the  event  of 

ther  the  saifl  John'Montofomerv  or  James  Ritchie  dvin;j  in 

e  meantime,  or  declining  to  act,  then  unto  and  to  the  use  of 

r  other  person  or  pei-sons  who  might  bo  chosen  by  his  said 

^tomey  to  act  jointly  with,  or  in  the  place  of  tlunn,  or  either 

them.     Tlie  power  of  attorney  was  registered  on  the  21)th 

,  18C4. 

James  Ritchie,  the  pei'son  mentionc*d  in  this  power  of  attor- 

r,  being  in  ill  health,  declined  to  act  as  trusteu,  and  lift  the 

vince,  and  died  some  time  in  the  summer  of  1S."),S.     In  con- 

^^c^quence  of  his  declining  to  act,  Jroffat,  on  the  22d  July,  1858, 

'^PlK)inted  another  person  of  the  same  name,  om^  James  Ritchie 

<^f  Campbellton,  to  act  as  trustee  with  Montgomery,  and  by  a 

^Ited  of  that  date,  and  acting  under  the  pov/erof  attorney  from 

A^rthur  Ritchie,  transfeired  and  conveyc^l  to  the  saiil  Mont- 

Jjotnery  and  James  Ritchie,  their  ht-irs,  oxt'cutors,  admiiiistratoi's 

^Jid  assigns,  all  the  real  and  personal  estate  of  Arthur  Ritchie, 

^  liold  subject  to  the  trusts  menti<^ne<l  in  the  power  of  attor- 

^cy.     This  deed  was  registered  on  the  day  of  its  date,  the  22d 

July,  1858. 

On  the  loth  May,  18.")S,  Mofiiit,  as  the  attoniry  for  Arthur 

'^itKihie,  entered  into  a  written  agietiment  with  the  <lefrndants, 

^  ssell  to  them  the  lot  of  land  in  disputt',  for  the  smn  of  XI Go, 

P^3?'able  in  five  equal  annual  instalmt^nts,  ami,  on  payment  of 

''^^^^  amount  to  ;rive  them  a  convcvance  of  the  land.     The  de- 

**-*^dants  went  into  possession  under  this  agneiuent.     M(Jnt- 

S^t.^Qry,  one  of  tlie  trustees,  died  about  the  year   l.S(>i>,  an<l  on 

*^^^18tli  Januaiy,  1870,  James  Ritchie,  the  surviving  trustee, 

^^*^*^veyed  the  land  in  dispute,  with  other  lots,  to  the  lessor  of 

^•^ ^-5  plaintiff*.     The  parties  to    this  deed   v.ere   describe<l  to  ]>e 

^^^lin  Montgomery  and  James  Ritrrhie  of  the   one  part,   ami 

^^^oige  Moffat  (the  lessor  of  the  plaintiH* )  of  the  other  part ;  in 
C5 


r>is  (;ases  in  the  supreme  court, 

^^"^'^         t]uy  granting  part  it  stated  that  Montgomery  and  Ritchio,  in 
Moffat      consiileration  of  £105  paid  to  them  by  Moffat,  had  grante^l, 
l«ii*gained  and  sold  the  propert}''  to  him ;    and  the   testatum 
clanse  stated  that  Ritchie,  as  the  only  surviving  tinistoe  ancT 
assi<(nee  of  the  estate,  had  thereunto  set  his  hand  and  seal,  etei: 
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Possession  of  the  property  had  Ixjen  demanded  from  the  defend 
ants  before  action  brought,  and  they  had  refused  to  give  it  up.       —  .. 

The  defendants'  counsel  claimed  the  right  to  shew  on  crosjr 
examination  of  the  lessor  of  the  plaintiff,  that  the  creditors 
Arthur  Ritchie  had  not  been  paid  anything  out  of  the  tnifrs 
pioperty ;  that  the  whole  of  his  real  estate,  except  what  wj 
conveyed  by  the  deed  fi*om  James  Ritchie,  had  been  sold  if» 
Sheriff's  sale  al)out  the  year  1862,  and  purchased  by  the  lesso«=t.«*sso 
of  the  plaintiff  for  a  small  sum,  that  the  trustees  had  permittc-:*^  ^^^  tU? 
this  to  be  done,  and  that  the  effect  of  it  was  to  put  a  valuabl^'T.^iAl^ 
propeHy  into  the  hands  of  the  lessor  of  the  plaintiff  for  a  smaxs  ^^  *"8 
sum,  and  in  consequence  of  which  the  creditors  of  Arthu-r  r^'«Ahl 
Ritchie  got  nothing.  He  also  proposed  to  shew  that  tlie  less*.  >*;^t«=£ -^ss- 
of  the  plaintiff  had  paid  nothing  for  the  property  in  dispute ^  c^-i iit< 
that  the  defendants  ha<l  made  large  improvements  upon  tH'*^  tl 
land,  that  they  w^ere  prepared  to  pay  the  balance  of  the  pui  x-r  c:puf 
chase  money  according  to  the  agreement,  before  the  conveyance  MT^-^no 
from  James  Ritchie  to  Moffat,  but  could  not  find  the  propt*<=X<>pt>r 
person  to  pay  it  to.  All  this  evidence  was  rejected  by  tVf-:^  the 
learned  Judge,  who  directed  a  verdict  for  the  plaintiff,  whio  i  •ich 
the  jury  found  accordingly. 

Oct.  20th,  1877.  D,  S,  Kerr,  Q.  (7.,  moved  for  a  new  trial  »  J  on 
a  numlxjr  of  grounds : — 

1st.  The  improper  admission  in  evidence  of  the  agreement  UT  -^  by 
the  defendants  to  puix^hase  the  land. 

2d.  Improper  admission  of  the  deed  from  James  Ritchie  *^^  ^ 
the  lessor  of  the  plaintiff. 

3d.  Improper  i*ejection  of  evidence  on  cross-examination  •  -•  ^' 
the  lessor  of  the  plaintiff,  of  his  fiuud  in  disposing  of  tl**  *"® 
estate  of  Arthur  Ritchie,  and  of  the  fraudulent  manner  in  whicF  i  -^i«* 
the  lessor  of  the  plaintiff  obtained  the  title  to  the  land  in  que^^-*"-^^*" 
tion. 

4th.  Improper  I'ejection  of  evidence  of  the  defendants'  willit^r:^  -^- 
ness  to  pay  the  purchase  monej'  for  the  land,  and  of  their  ir-i     '"" 
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"bility  to  discover  aiiy  person  authorized  to  receive  it,  and  give       J877 

deed.  Moffat 

5th.  Misdirection  of  the  learned  Judce  in  directing:  the  jury  *** 

o  o  o       J       TllOMPSOW 

liat  the  deed  from  James  Ritchie  to  the  lessor  of  the  plaintiff 
e  him  a  title  to  the  land. 

6th.  Telling  the  jury  that  the  evidence  of  fraud  tendered, 
ould  not  be  gone  into  as  a  defence  to  this  action. 

7th.  Telling  the  jury  that  if  they  found  a  verdict  against  his 

large,  that  he  would  not  receive  it ;  and  that  even  if  such  a 

^«rdict  was  right  in  point  of  law,  the  Court  would  set  it  aside. 

8th.  Refusing  to  allow  the  defendants'  counsel  to  argue  to 

e  jury  points  of  law  decided  by  the  Judge. 

9th.  That  the  verdict  was  against  law  and  evidence. 

Having  stated  his  grounds,  he  continued  : — As  Moifat,  acting 
Arthur  Ritchie's  attorney,  did  not  convey  to  the  pi^rsons 
*>amed  in  the  power  of  attorney,  the  deed  did  not  take  effect. 
^iTie  deed  from  the  surviving  trustee  of  Ritchie  did  not  give 
^^loffat  any  title,  as  the  former  could  not  act,  his  co-trustee 
^:>eing  dead ;  and,  further,  the  trusc  deed  was  bad,  in  that  the 
l^nds  purporting  to  be  conveyed  under  it,  were  not  conveyed 
V^y  description  of  the  separate  parcels,  but  by  a  general  de- 
*^cription. 

While  in  general  a  person  whose  interests  are  not  affected 
^^annot  set  up  as  a  defence  fraud  practised  on  third  parties ;  yet, 
ixi  this  case,  the  defendants  suffered  by  i-eason  of  the  fraud  by 
A)vhieh  Moffat  defeated  the  claims  of  Ritchie's  creditora,  and  I 
^ad  &  right  to  give  evidence  of  this.  I  should  have  been  al- 
1  owed  also  to  shew  the  equitable  defence  the  defendants  had  to 
"fcliis  action.  The  Court  was  competent  to  try  the  question,  and 
^liere  was  no  necessity  of  going  into  equity.  If  an  (Mjuitable 
^lefence  is  put  to  the  jury,  and  they  find  a  verdict,  the  Court 
"Vvill  not  disturb  it,  if  they  think  it  right  and  just  Here  the 
clefendants  were  ready  to  pay  for  the  land,  and  wanted  their 
"fcitle.  If  I  am  right  in  thLs,  clearly  there  was  misdirection  on 
fhe  part  of  the  learned  Judge  in  telling  the  juiy  that  Moffat 
^"xad  made  out  a  good  title,  and  that  the  question  of  fraud  could 
ot  be  gone  into.    The  Courts  will  always  enquire  into  matters 

fraud,  and  especially  if  it  is  to  settle  two  aixii^.^ 

The  matter  should  havQ  been  left  to  the  juxy\    It  \y(is  their 
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^J7 riolit  to  find   upon  tho  wliolo  matter.     The  reason   that  the 

Moffat  vrnu.r  in  tliis  case  hn<\  l>v  law  to  be  lai<l  in  Restitjfouche  is  that 
tho  jinv  nuist  iind  seizin  or  disseizin.  This  should  have  been 
left  to  them.  If  they  did  not  find  properly,  as  the  law  formerly 
was,  the  verdict  was  a  false  one,  and  the  jury  were  subject  to 
/^avat  ])enalties.  Before  the  time  of  new  trials,  this  was  the 
oidy  reiiKMly.  i'Wkldox,  J.  The  modern  practice  is  that  the 
JndijLfe  direct-^  on  mattei^s  of  law,  and  the  iurv  find  on  mattei's  of 
fact.)  T  am  contendimjf  onlv  for  the  rij^ht  of  the  iiirv  to  find 
a'jfainst  the  Jud-'e's  charire.  (  Allkx,  C.  J.  Wonhl  not  such  a 
course  as  tliat  lead  to  confusi(m  :*;  (Wkldox,  »1.  The  Court  in 
that  casp  vv'oiild  set  the  verdict  aside.)  I  think  that  is  not  ^(mhI 
law.  T!jere  is  no  more  wholesome  ruhi  tlian  li.  it  the  iurv  can 
Iind  a-^ainst  the  JudLfe's  charm'.  It  is  laid  (lovv'n  in  Bacon's 
Abridi^nnent  Title  "Verdict,"  letter  (,!,  and  in  the  .ca.sc  there 
cited,  that  everv  man  has  a  rij^ivt  to  have  Ids  ciuse  left  to  the 
jury,  and  the  jury  havr^  a  right  to  form  thii**  verdict  irrespec- 
tive of  the  charw.  Thev  mav  find  a  wti^imI  verdict  airaiast 
th(*  cljargi*-:  jlifyov  of  Drvizni  v.  (Jlark}  V  ;•  power  to  fine  a 
iurv  for  a  false  verdict  was  disclaimed  in  tlie  time  of  EdwanI 
the  Third,  it  was  again  exercised  in  the  time  of  the  Star 
(.'handjer,  and  the  (-ourt  of  Queens  Bench  unfortunately 
adopt^Ml  the  practice,  l)ut  not  after  BanhelVs  curc^  until  the 
time  of  Jeffreys  and  the  *'  Bloody  As.sizes."  Tlie  law  stands  to- 
day  *as  it  did  in  the  time  of  JiU.^hf'Ws  vase.  The  jury  had  a 
right  to  find  between  the  parties.  They  were  confined  to  the 
County  of  llestigouche,  ])ecause  they  were  supposed  to  know 
Molfat  and  how  ho  obtained  this  land.  It  would  be  aksurd  for 
the  Court  to  set  aside  a  verdict  as  against  the  Judge's  charge, 
where  the  Judge  was  wrong  ami  the  jury  right.  Vliis  case 
shoidd  have  been  left  to  tho  jury,  and  I  should  have  had  the 
ri'jfht  to  a<ldress  tliem  on  the  whole  case. 

Car.  adv.  vult 

The  judgment  of  the  C-ourt  was  now  delivered  by 
Allkn,  C.  J.  (v.dio,  after  reciting  the  facts  as  above  set  out), 
continue*! :  — 

We  can  see  no  olyection  to  the  admission  of  the  agreement 
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Mnder  which  the  defendants  went  into  possession  of  the  hind.         ^^^'^ 

Xo  reason  was  a-ssigned  by  the  defendants*  counsel  wliy  it  was      Moffat 

/7ot  evidence,  and  we  can  <liscover  n()n(\  ^'• 

The  second  objection  involves,  also,  th(*  charge  of  inisdiroe- 

//on,  viz.,  that  the  less<ir  of  the  plaintifThad  made  out  a  title  to 

/  l"»e  land.     After  an  examination  of  the  several  deeds  in  evi- 

^^^•nce,  we  have  failed  to  discover  any  <lefect  in  the  Irrjal  title  of 

c  lessor  of  the  plaintitt'.     The  power  of  attorn<*y  to  him  from 

:hur  Ritchie,  authorized  him  to  convey  to  »I<)1mi  Montgomery 

d  James  Ritchie,  in  fee  simple,  (;i'  in  ease  either  of  them 

oidd  <lie  or  decline  to  act,  to  such  other  pei'son  or  jiersons  as 

c  lessor  of  the  plaintiff  mi^ht  appoint  for  that  puq^ose,  all 

hur  Ritchie's  real  estate  in  this  ]irovinc<v.  in  trust,  to  sell  tlie 

ue  for  the  benefit  of  his  creditoi^s.     it  was  ])r<iV(Ml   that  the 

mes  Ritchie  named  in  the  power  did  <lucline  to  act  as  trustee, 

consequence  of  ill  licalth,  and  died  very  soon  afterwanls. — 

ether  Iwfore  or  after  Moffat  executed  th<*  pow(*r  of  appoint- 

rjnt  is  not  material, — and  that  Mofllat  then,  aecordin;^  to  the 

ections  of  tlie  power  f^iven  him,  conveyed  all  Arthur  Ritchie's 

:al  estate,  in  trust,  to  John  Mont'^'omery  and  a  person  named 

TDcs  Ritchie,  whom  he  had  selected  fas  he  was  authorized  U* 

J  in   place   of   the  James  Ritchie^  named  in  the  power  of 

mey. 
3y  this  conveyance^  John  Montgomery  and  James  Ritclii<», 
^^^camc  the  legal  owners,  in  fee  simple,  of  all  Arthur  Rit<rhie*s 
V*-^*  ^=ll  estate,  and  by  the  express  terms  of  cap.  117  ()f  the  Re- 
"^'  ^  ^^aeil  Statutes,  they  held  as  joint  tenants;  ami,  eonsecjuently, 
^^^^^^     the  death  of  Montgomery,  the  sole  estate  vested  in  James 
^hie,  the  surviving  trustee ;  and  he,  l\y  the  terms  of  tlie  trust 
-^d,  had  power  to  sell  the  estate  either  at  public  auction,  or 
^   private  contract,  from  time  to  time,  an<l  for  such  price  as  he 
ght  think  reasonable.     He  did  sell  and  convey  the  piece  of 
l^X>d  in  question  to  the  lessor  of  the  plaintilf,  by  tlu»  deed  which 
>'^^Lfi  in  evidence,  and  by  that  deed  the  legal  estate  which  James 
Ritchie  had,  became  vested  in  the  lessor  of  the  plaintilf.    Some 
e>c:oeption  was  taken  to  this  deed,  beca\ise  Montgomery  was 
naxmed  in  it  as  one  of  the  granting  parties;  but  Montgomery 
y^SLf*  dcail  .some  yeai^s  before  the  dee<l  was  executed ;  and  the 
-w^hole  estate  was  in  Ritehie  :  it  was  thei-efore  <r()od  as  his  <le(?d. 
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It  was  contended  at  the  trial,  and  has  been  urged  before  ^^ 
as  a  ground  for  a  new  trial,  that  the  defendants  should  h»v^^^ 
been  allowed  to  go  into  evidence  to  shew  the  amount  which  ^  ^ 
Moffat    paid  for  this  property ;  and  also  the  particulars  of  a 
purchase  by  him  at  sheriff's  sale,  by  which  it  was  said  he  had 
fraudulently  contrived  to  get  the  rest  of  Arthur  Ritchie's  real 
estate  into  his  possession  for  a  small    considemtion,  in  con- 
sequence of  which,  Ritchie's  creditors  got  nothing  out  of  the 
estate,   and  as  one  of  the  reasons  for  the  admission  of  this  evi- 
dence, it  was  urged,  that  even  if  this  was  only  an  equitable 
defence  to  the  action,  as  the  Supreme  Court  and  each  of  the 
Judges  had  jurisdiction  over  equitable  as  well  as  legal  ques- 
tions, any  equitable  right  the  defendants  had  could  be  as  well 
adjudicated  upon  before  the  Judges  at  Nisi  Prius  in  this  action 
of  ejectment,  as  in  a  suit  in  equity  brought  by  them  to  enforce 
the  agreement  to  sell,  or  for  other  relief.    We  can  scarcely 
think  the  defendants'  counsel  was  serious  in  this  claim.  Though 
the  Judges  of  the  Supreme  Court  have  jurisdiction  over  cases 
in  equity,  as  well  as  in  law,  the  principles  and  rules  which 
govern  the  administration  of  justice  in  these  Courts  are  as  dis- 
tinct as  they  were  before  the  passing  of  the  Act  17  Vict,  c.  18. 
Sitting  at  Nisi  Prius,  and  trying  an  action  of  ejectment,  the 
Judge  has  only  to  decide  upon  the  legal  rights  of  the  parties ; 
and  if  the  plaintiff  makes  but  a  legal  title  to  the  property,  he  is 
entitled  to  recover,  though  the  defendant  may  have  an  equi- 
table right  which  might  entitle  him  to  stay  the  action  by  an 
injunction,  or  to  obtain  some  other  relief  in  a  Court  of  Ekjuity. 
The  trustees,  perhaps,  may  have  neglected  their  duty  wiUi  re- 
spect to  the  disposition  of  the  pi*operty,  and  they  may,  in  con- 
sequence, be  liable  to  answer  to  the  creditors  of  Arthur  Ritchie; 
but  how  that  question  can  be  tried  in  an  action  of  ejectment,  to   ^ 
which  neither  the  trustees  nor  any  of  the  creditors  of  Arthur*^ 
Ritchie  are  parties,  is  beyond  our  comprehension;  and  if  if 
could  be  so  tried,  what  possible  interest  have  these  defendants!] 
such  an  enquiry  ?    Again,  admitting  that  Moffat  paid  nothing^j 
for  the  property  in  question,  what  have  the  defendants  to  d(^  J 
with  that,  provided  he  has  the  legal  title  ?    The  same 
must  be  given  to  their  offer  to  shew  the  value  of  the  improve 
ments  they  had  made ;  their  readiness  to  pay  thQ  porcbas^s: 
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oney  for  the  land ;  and  their  inability  to  find  any  person  to  ^^77 
*^eceive  it  These  facts,  if  proved,  could  be  no  defence  against  Moffat 
tTie  person  having  the  legal  title  and  right  to  the  possession, 
'^^'hatever  claim  they  might  give  to  the  defendants  to  relief  in 
csquity.  We  therefore  think  the  evidence  was  properly  rejected, 
ckiid  that  there  was  no  misdirection  with  respect  to  the  title  of 
€;lie  lessor  of  the  plaintiff. 

But  it  is  contended  that  the  learned  Judge  was  wrong  in  re- 
sing  to  allow  the  defendants'  counsel  to  address  the  jury  on 
several  questions,  and  that,  notwithstanding  the  opinion 
't.  the  Judge  on  the  questions  of  law  arising  in  this  case,  and 
is  directions  to  the  jury  upon  them,  they  were  not  bound  to 
Jlow  his  directions,  but  might  find  a  verdict  contrary  to  it  if 
ey  thought  proper,  and  it  was  stated  that  they  would  have 
one  so  in  this  case,  but  for  the  positive  direction  of  the  learned 
^dge  to  the  contrary. 
We  think,  that  when  the  learned  Judge  came  to  the  conclu- 
that  the  defendants  had  made  out  no  case  to  be  submitted 
the  jury,  he  was  right  in  refusing  to  allow  the  defendants' 
^^Ciunsel  to  address  them,  and  urge  them  (as  no  doubt  he  would) 
*0  give  &  verdict  contrary  to  the  direction  of  the  Judge  ;    in 
^Hfect,  telling  them  to  take  the  law  as  stated  by  him, — the  re- 
*^^jned  advocate  of  one  of  the  litigants, — and  to  disregard  the 
^^ J>inion  of  the  Judge,  who  stood  indifferent  between  both  par- 
ties.    Such  a  practice  would  tend  to  humiliate  the  Judge,  and 
"^ring  the  administration  of  justice  into  contempt    A  similar 
^Xjestion  in  principle  arose  in  the  case  of  Hodges  v.  Ancrmn,^ 
^^v^here,  at  the  close  of  the  plaintiff's  case,  the  Judge  being  of 
opinion  that  there  was  no  evidence  to  go  to  the  jury,  refused  to 
^lloiTir  the  plaintiff's  counsel  to  address  them,  and  nonsuited  the 
plaintiff.     On  the  motion  to  set  aside  the  nonsuit.  Pollock,  C.  B., 
*a,id :  "  If  there  is  no  case  to  be  left  to  the  jury,  then  the  only 
object  of  summing  up  would  be  to  invite  the  jury  to  disobey 
"tKe  direction  of  the  Judge,  to  take  the  matter  into  their  own 
liands,  and  find  for  the  plaintiff,  in  spite  of  the  direction  of  the 
Judge.    Without  doubt  the  plaintiff's  counsel  is  to  have  an  op- 
portunity of  contenc^ng  that  there  is  evidence  for  the  consider- 
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1^77         ation  of  tlir  jurv,  liiit  lie  lias  no  right  to  urge  that  argiinioi 
MoKFAT       lu'fon'  tlui  jujy.  Jis  thc^y  aro  not  jiulgos  of  that.     Tliat   poi 
''•  ouLfht  to  Ik*  aririUMl  b^'fon;  the  Jiuli^o.     To  allo^v  counsel  to  a 

(hv.ss  thi' jury  on  tlu*  point  as  to  'wlK-tlier  tlioro  is  evidence 
not,  would  1)C  to  ponnit  an  appeal  from  the  Judge  to  the  ju 
on  a  point  of  law,  and  would  ]»e  manifestly  improper/'  A" 
Parke,  1>.,  said:  ''The  plaintifi"s  counsel  has  no  right  to  aildr»  — 
the  jury  unless  there  is  evidence  for  the  jury."  As  the  pla 
tiff's  case  was  entirelv  unanswered,  it  was  the  duty  o£  the jii-r  Jjuiy 
to  find  a  verdict  for  tlie  plaintiff'  as  tliey  were  directed,  anfc  an«l 
there  can  he  no  possible  objection  to  the  Judge  tolling  th-r-i'heiu 
that  such  was  their  dutv.  The  learned  Jud<j:edid  not  t-ell  tli«^  M'.hem 
(as  stated)  that  if  they  brought  in  a  verdict  for  the  def cudar -*mnt5, 
he  would  not  rect.'ive  it.     J>ut  if  tliev  had  i^iven  a  verdict  -:  for 

the  defentlants,  it  would  have  been  set  aside  as  a  perverse  \>^^     ver- 
dict, without  any  tliscussion  as  to  the  merits  of  the  case,  or        "  ."  the 
propriety  of  the  ruling.     AUiHfru  v.  Jiohrmtou,^    Wooil  v.  C-^—^''>u\- 
Some  of  the  authorities  relied  on  l.)y  the  rlefendants'  com*'    Mnsol 
in  «upi)oit  of  his  .somewhat  startling  ])roposition,  that  the  j    i"  juiy 
have  a  right  to  take  the  law  into  their  own  hands,  and  di;     -5^7v. 
gard  the  <lirection  of  the  Judge  as  t<j  the  law,  do  certainly    — ^i  at 

first  sight,  seem  to  support  that  view  ;  but  with  one  except ioD, 

at  all  events,  we  think  they  will  Ixi  foun<l  to  relate  to  e^c:3.scs 
where  there  was  evitlence  to  be  left  to  blie  jurj'.     Thus^ ,  in 
linshdl's  ctisty'  the  main  point  tlecided  was,  that  a  jury  c«i^j»M 
not  be  lined  for  giving  a  verdict  contrary  to  evidence,  liecc^^iK' 
they  are  judges  of  the  fact.     Vaughan,  ( '.  J.,  who  clcliveivd      the 
opmion  of  the  C.-ourt,  ceitainly  stated  some  reasons  for  the     tU*- 
cision  which  will  scarcely  be  recognized  as  law  at  the  plx^i^■3ont      j 
day,  viz.,  "  that  the  jury  being  returned  of  the  vicinage,  the       law 
supposeth  them  thence  to  have  sufficient  knowledge  to  trj^    the 
njatter  in  issue  (ami  so  ihay  niUHt),  t ho lujk  no  evideno*  -'^/v/f 
ijiven  Oil  either  aule  in  Court;  but  to  this  evidence  the  JiJ^'p^ 
is  a  stranger." 

In  the   Mayor  of  Drvizcs  v.    Clark*  the  ([uestion  was.     "^^ 
whether  the  jury  were  justified  in  limling  a  verdict  contra».0'  ^     %'i 
the  Judge's  direction  on  a  point  of  law  ;  but,  whether  they  -were     «?^ 

»  2  11.111.  483.  -  i:  r.  15.  2S0.  =«  Vaii«h.  ISTi.  '  3  A.  ft  R 
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mid  ti  find  a  particular  fact  as  proved  in  the  case,  or  were 
Xostified  in  finding  only  a  general  verdict,  which  it  was  held 

ey  could  do. 

Neither  of  these  cases  touch  the  present  question,  which  is 
ssimply  whether  the  Judge,  in  a  case  where,  in  his  opinion,  there 
X2S  no  evidence  to  leave  to  the  juiy  on  the  part  of  the  defendant, 
ms  not  bound  to  direct  them  to  find  a  verdict  for  the  plain tifil 

Had  the  jur}%  notwithstanding  the  Judge's  direction,  taken 
i:ipon  themselves  to  find  a  verdict  for  the  defendants,  then  the 
question  might  have  aiisen,  whether  that  verdict  would  not 

ve  been  set  aside  as  a  perverse  verdict,  without  argument,  as 

as  done  in  Alli$on  v.  Jtohinson ;  or,  whether  the  con*ectness 
f  the  direction  would  be  examined  into  by  the  Court,  as  was 
^  tated  by  Lord  Hardwickc  in  Rex  v.  Pooled  to  be  the  proper 
csourse. 

For  these  reasons,  we  think  the  rule  for  a  new  trial  should 

refused. 

Rxde  I'efuaed. 
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In  ue.  BRADFORD  P.  GILBERT'S  WILL. 

Will — Executed  in  an  unfinished  state — Testamentary  capacity, 

'^^ht  presumption  is  ftlwa^i  ugainst  the  validity  of  wiU  which  bean  telf -evident 
marki  of  its  being  unmiishod,  and  it  behooves  those  who  assert  its  testamen- 
tary chaimcter  to  shew  distinctl]^  that  the  deceasied  intended  the  paper  in  its 
sctaal  condition  to  operate  as  his  will. 

"^t^  testator  wishins  to  make  his  will,  had  a  paper  drawn  up  for  that  purpose, 
bnt^  not  complete  it.  It  ended  with  uie  word  ** fourthly,"  and  it  was 
dear  that  he  intended  to  add  something  eUe.  Afterwards,  ana  shortly  before 
his  death,  his  nephew  who  had  written  the  paper,  brought  it  to  the  testator. 
who  ozecnted  it.  The  testator  was  certainly  very  weak,  but  the  evidence 
was  contedictory  as  to  his  testamentary  capacity. 

'^JMf  (per  Allkn,  C.  J.,  Wktmoke  and  Duff,  JJ.,  Fisher,  J.  dissenting). 
That  as  the  will  was  executed  in  an  unfinished  state,  and  was  brought  tu 
him  for  execntion  without  any  previous  request  proceeding  from  him,  his 
testamentary  capacity  must  be  most  clearly  established,  and  tliat  as  this  had 
not  been  done  the  will  could  not  be  set  up. 

This  was  an  appeal  from  the  decision  of  the  Judge  of  Pro- 
l>ates  of  Sunbury  County.  The  facts  of  the  case  are  fully 
t^tated  in  the  judgments. 

April  19th  and  20th.  1877.     E.  L   Wetmore  was  heard  in 
pport  of  the  appeal,  and  G.  G.  Gdhert,  contiu. 

Cur.  adv.  vidt. 
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aa 


Vast.  temp.  Hardwicke,  2*i. 
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1877  Tlje  judgment  of  the  uiajority  of  the  Court  (Allex,  C /     ,  « J- 

In  v        Wi-rrMORE  and  Duff,  JJ.,  was  now  delivered  by  .    .  j- 

iii.DKKT.  Allkn,  C  J.     This  was  an  appeal  from  the  decision  of        /A'         -'     ^ 

Judge  of  Pi"ol>ates  for  the  County  tjf  Sunbury,  granting  ""^ro- 
l»ate  of  a  document  as  the  will  of  Bradfoiil  P.  Gilbert,  drrrr^  ml 
Mr.  Oill>ert  died  on  the  7th  Septemlier,  1874.     Ho  had  ^krieen 
ill  failing  health  for  soiiu*  time  previously,  and  the  paper        i^     \ 
written   about  a   fortnight  l>efore  hi«  death,  by  his  nep^ahew      \ 

Rol)ert  Wni.  Oilliert,  who  stateil   in  his  evidence  befor^^  the     ' 

Judge  of  Probates,  that  his  uncle  (the  deceased)  directed        hjjjj      j-  — -' 
to  get  paper  to  write  his  will  upon  ;  that  he  got  the  paper —  auj      '  - 

a  pen,  and  that  his  uncle  dictated,  and  he  wrote  i^rhatim  ^Uter     ! 
his  dictation.    Tlmt  the  writing  was  full  of  mistakes  and  &l/^.      r""^^^- 
ations,  and  the  next  day  he  made  a  correct  copy  of  it,  and  gave       i-^     '^ 
it  to  his  uncle,  who  said  it  was  coirect,  and  that  he  either  res^^      V!''  ^ 


^. 


y 


it  himself,  or  the  witness  read  it  to  him ;  that  he  said  he  wouI< 
Hnish  it  some  other  time,  and  then  locked  it  up  in  his  hook^^^^ 
ease,  and  the  witness  did  not  see  it  again  till  the  time  it  wat^  .^* 

executed.  't^  ^^ 

On  the  evening  of  the  7th  September,  the  deceased  was  very  «    ^ 

ill,  and  his  nephew,  Robert  W.  Gilbert,  went  for  a   doctor.  ^  \C 

When  the  doctor  arrive<l  at  the  house,  he  said  there  was  no  ^    . 

hope  of  Mr.  Gilbert's  recoverj\    The  witness  then  gave  the  fol-  ^  ^ 

lowing  account  of  the  execution  of  the  will :  —  "I  said  to  the 
testator, '  Uncle  Bradfoixl,  are  you  going  to  execute  that  will  ? '  > 

He  expressed  a  wish  tliat  he  would  like  to  have  it  executed.    I  ^ 

got  the  keys,  went  to  the  secretary  wliere  I  saw  him  place  the 
will,  and  took  it  out.  I  took  it  to  his  bed-side,  and  he  at- 
tempted to  write  his  name,  but  we  saw  that  he  was  so  weak  that  \ 
he  could  not  write,  although  he  tried.  He  had  the  pen  in  his 
hand.  I  cannot  tell  who  put  the  pen  in  his  hand.  I  was  a 
little  excited.  *  •  •  This  paper  (the  will)  was  brought  in :  the 
testator  took  it  for  gmnted  it  was  his  will ;  he  did  not  ask  to 
have  it  read  over.  He  was  conscious ;  he  knew  what  he  Was 
alx)ut.  He  had  Wen  suffering  a  gooil  deal.  His  suffering  ap- 
})eai*ed  to  be  in  spells,  and  at  the  time  he  executed  the  irill,  it  \ 
was  Ix)tween  two  of  these  spells.  I  think  Dr.  Brydges  steadied 
his  hand  when  he  made  his  mark ;  cannot  say  that  he  did  so  at 
the  i-equest  of  iny  uncle.     He  did  not  withdraw  his  hand  UII 
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be  mark  was  made.    My  uncle  expressed  a  desire  to  execute ^^^< 

he  will :  he  did  not  express  it  by  word,  but  by  gesture,  and     ^  ^*  ** 
lade  an  effort  to  write  his  name.    He  appeare<l  satisfied  after 
was  done,  as  if  satbfied  with  what  he  had  done.     I  saw  the 
itoesses  sign  the  will  in  the  presence  of  the  testator,  and  also 

presence  of  each  other.  The  woi'd  *  Fourthly  *  was  marked 
it  after  he  died.  The  seal  opposite  his  name  was  put  on  after- 
ards — ^after  his  death.  At  the  time  he  executed  the  will,  ho 
loroughly  understood  what  he  was  doing ;  his  suffering  at  the 
inote  was  not  such  as  to  prevent  his  understanding  what  he 
as  doing,  and  for  three  minutes  before,  and  three  minutes 
?ter"  On  cross-examination,  he  said,  "I  do  not  know  how 
iDg  after  I  arrived  with  the  doctor  the  will  was  brought  out ; 

might  have  been  an  hour ;  probably,  not  so  long.  I  asked 
im  if  he  wished  to  have  the  will  executed :  he  said,  *  Yes.'  *  *  ♦ 
he  will  was  not  read  to  him  that  night  before  he  signed  it ; 
ad  after  he  made  his  mark,  the  seal  was  attached  at  my  sug^ 
38tion  by  another  party.  It  might  have  been  at  my  suggest 
on.  I  cannot  say.  *  *  *  He  was  conscious  when  he  made 
b  mark." 

Dr.  Brydges,  one  of  the  subscribing  witnesses,  stated  that  the 
stater  was  in  rather  a  weak  and  exhausted  state  when  he  put 
8  mark  to  the  will ;  that  he  was  assisted  up  in  bed,  and  the 
^r  was  presented  to  him,  and  he  (Dr.  Brj^dges)  thought  he 
IS  competent,  and  understood  what  he  was  doing  when  he 
ide  his  mark.  In  answer  to  a  question,  whether  at  the  time 
I  made  his  mark,  the  deceased  was  sufficiently  strong  and 
and  in  his  mind  to  give  intelligent  instructions  as  to  the  dis- 
sition  of  his  property,  this  witness  said,  "  I  cannot  answer 
at  question,  because  such  matters  were  not  brought  up  in 
lestion  that  evening."  In  answer  to  another  .question,  he  said, 
[  think  he  was  capable  of  understanding  what  he  was  doing, 
kd  what  he  did  that  night  in  reference  to  that  document."  In 
kswer  to  the  question, — whether  the  deceased,  at  the  time  he 
Lecated  the  will,  had  judgment  to  discern,  and  was  of  perfect 
emory  ?  he  said, "  I  will  not  swear ;  I  did  not  examine  him 
I.  to  his  memory."  He  added,  that  when  he  signed  the  will,  ho 
mA  not  in  the  agonies  of  dissolution,  in  the  medical  sense  of 
a^  word,  as  he  understood  it ;  though  he  was  in  a  very  weak 
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__}^___  state  bodily  at  the  time;  but  notwithstanding  his  bodily  W4 
In  re        ness, ''  he  seoined  to  comprehend  that  it  was  a  will,  and  was 
GiLDiRT.     girous  of  executing  it;"  and  he  (the  witness)  judged  his  w< 
ness  would  not  prevent  his  comprehending  that  it  was  a 

The  other  subscribing  witness,  Mrs.  Mary  BL  Gilbert,  ^.^m^^ 
that  the  deceased  signed  the  will  at  least  an  hour  before  I^^^ 
died ;  that  he  made  a  great  effort  to  write  his  name,  but  couJ^^ 
not  do  so ;  that  so  far  as  she  knew,  he  appeared  to  be  of  souinf'^ 
mind ;  that  he  said  he  knew  it  was  his  will,  and  he  Avished  to 

1 

sign  it,  and  that  she  could  see  nothing  wrong  with  him  a  min- 
ute before  the  will  was  produced  ;  that  he  was  not  in  such  great 
pain  at  the  time  he  signed  the  wdll ;  and  that  af t.r  he  signed  it 
he  spoke  to  her  on  i*eligious  mattei-s.  She  also  .stated  that  he 
was  not  speechless  nor  unconscious  at  the  time  he  signed  the 
will ;  and  that  when  his  nephew  brought  the  will  to  him,  he 
said,  "  Uncle,  do  you  know  this  to  be  your  will  ? "  To  which 
the  deceased  answered,  "  Yes." 

Samuel  Gilbert,  a  brother  of  the  deceased  sLited  that  he  died 
about  an  hour  after  he  (Samuel)  got  to  the  houcic,  and  that  the 
deceased  was  unconscious  at  the  time  he  got  there.  This  wit- 
ness says  nothing  about  the  execution  of  the  will,  and  probably 
did  not  arrive  at  the  house  till  after  it  was  executed. 

John  Gilbert,  another  brother  of  the  deceased,  saw  him  about 
10  o'clock  in  the  evening  on  which  he  died.  He  says  thai  the 
deceased  seemed  to  know  him,  and  put  out  his  hand  to  shake 
hands  with  him.    He  died  about  midnight 

The  only  witness  whose  testimony  directly  impugns  the  ca- 
pacity of  the  deceased,  is  Hannah  Malone,  who  was  a  servant 
in  the  house  at  the  time  of  his  death.  She  says  thai  she  was 
going  in  and  out  of  the  room ;  that  she  saw  a  paper  in  front  of 
the  deceased ;  "  that  they  were  holding  a  pen  in  his  fist,  and 
some  person  was  holding  his  hand  tight  to  hold  the  pen  in  his 
hand,  and  some  person  holding  his  wrist.  He  was  then  past 
speaking ;  his  tongue  was  thick  in  his  mouth,  and  he  was  lying 
there  stupid.  He  might  have  had  sense  enough  to  know  what 
they  wei*e  saying  to  him,  but  I  do  not  think  it  The  arm  was 
guided  by  some  person  to  make  the  mark ;  he  was  not  capable. 
It  was  not  much  over  an  hour  after  the  mark  was  made  till  be 


MICHAELMAS  TERM.  XLI.  VICT.  529 


Gilbert. 


i^.     "I  am  satisfied  when  the  mark  was  made,  Mr.  Bradford         ^^"7 
^orUbert  was  unconscious."  /»  re 

The  paper  propounded  in  this  case  as  the  will  of  the  deceased 
"l)ears  on  its  face  evidence  that  at  the  time  he  signed  it  it  was 
«n  imperfect  and  incomplete  instrument,  and  that  he  had  not 
made  up  his  mind  as  to  the  disposal  of  the  whole  of  his  prop- 
erty :  that  it  was  only  a  partial  disclosure  of  his  testamentary 
scheme.  The  word  "Fourthly,"  with  which  the  paper  concluded 
when  it  was  put  into  the  book-case,  shews  that  something  else 
was  to  be  added,  which  he  had  not  determined  upon  at  that 
time,  when  he  locked  it  up,  saying  tliat  he  would  finish  it  some 
other  time.  The  presumption  is  always  against  a  paper  which 
bears  self-evident  marks  of  its  being  unfinished ;  and  it  be- 
hooves those  who  assert  its  testamentary  diameter,  to  shew 
distinctly  that  the  deceased  intended  the  paper  in  its  actual 
condition  to  operate  as  his  will.     1  Jarm.  Wills,  97. 

There  is  an  entire  absence  of  any  evidence  to  shew  that  from 
the  time  he  put  the  paper  away  in  his  book-case  till  it  was  pro- 
duced to  him  on  his  death-bed,  and  he  was  asked  to  sign  it,  Mr. 
Gilbert  had  ever  abandoned  the  intention  of  "  finishing"  it, — 
which  evidently  meant,  not  merely  the  execution  of  it,  but,  the 
addition  of  some  other  clauses,  disposing  of  the  remainder  of 
his  property, — and  to  shew  that  he  intended  it  to  operate  as  his 
will  in  that  form.  In  Word  v.  Medley,^  Sir  J.  Nicholl  says : 
"  The  rule  of  the  Court,  which  is  clearly  established,  and  which, 
I  think,  ought  to  bo  most  carefully  followed,  is,  that  where  an 
instrument  is  unfinished,  you  must  account  for  its  state,  either 
by  shewing  that  the  deceased  was  prevented  from  completing 
it,  or,  by  shewing  that  he  had  abandoned  the  intention  of  fin- 
ishing it,  meaning  that  it  should  operate  in  that  very  fonn, 
iritbout  any  further  act  See,  also,  to  the  same  effect,  R^ay  v. 
OauKher;*  Thedkston  v.  Marson;^  Torre  v.  Castle.* 

These  cases  were  before  the  passing  of  the  Act  1  Vict.,  c.  20, 
which  requires  the  same  formalities  of  execution  of  wills, 
whether  of  real  or  personal  estate.  (See  Consol.  Stat.,  c.  77.) 
Prior  to  that  Statute,  no  solemnities  of  any  kind  were  neces- 
sary for  a  will  of  personal  estate ;  and  consequently  unsigned 
and  very  informal  documents  were  frequently  admitted  to  pro- 

*  1  Hagg-  67a        »  2  Hagg.  249.        »  4  Hagg.  "M,        *" rCurt73ig; 
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1*77  bate.  It  would  l>c  of  no  avail  under  the  present  law,  to  shew 
inrt  that  a  document,  liowever  perfect  and  complete  in  other  rc- 
(iiLBKRT.  spects,  was  pi'evented  from  Iwing  completed, — that  is,  executed, 
— by  the  sudden  death  of  the  party,  which  would  liavc  l)ecn 
sufficient  to  e8tal)lish  it  as  a  will  of  pei-sonal  estate  befoi-e  the 
passing  of  the  Statute  of  1  Vict.,  c.  20 ;  and  the  only  question 
now  would  be,  whether  a  document,  imperfect  and  incomplete 
on  its  face,  in  some  respects,  but  signed  and  attested  as  a  will, 
was  intended  to  ojMii-ate  as  such  in  its  existing  foim : — whether 
it  contained  "  the  fixed  and  final  testamentary  intentions  of  the 
deceased,  as  to  the  disposition  of  his  propeiiy." 

No  doubt,  a  man  might,  in  the  last  moments  of  his  life,  so 
recognize*  an  imperfect  testamentary  imper,  as  to  give  it  etiect 
and  validity  {Custlt  v.  Torve^),  and  the  (question  for  considera- 
tion in  this  case  must  be,  whether — taking  it  to  be  clear  that 
the  deceased  had  done  no  act  between  the  time  the  paper  was 
writt(»n,  and  the  time  it  was  produced  to  him,  and  he  was  asked 
to  execute  it — he  was  then  in  a  state  of  niind  to  exercise 
thouglit,  judgment,  and  reflection  upon  his  wordly  affairs ;  and 
whether  he  then  and  there  had  made  up  his  mind  to  abandon 
the  addition  of  any  further  testamentary  di8{K)sition  of  his 
property  (which  he  evidently  contemplated  when  he  locked  up 
the  paper  in  his  book-case) ;  and  whether  the  paper,  a8  it  then 
stood,  was  his  fixed  and  final  intention  as  to  the  disposal  of  his 
estate  i  We  are  unable  to  give  an  affirmative  answer  to  either 
of  these  questions. 

His  nephew,  Robert  Wm.  Gilbert,  says  he  has  no  recollection 
of  his  uncle  speaking  of  the  will  from  the  time  he  locked  it  up 
in  the  book-case  till  it  was  executed.  It  is,  we  think,  a  material 
circumstance  that  no  wish  to  execute  the  paper  proceeded  from 
the  deceased  himself.  Mi-s.  Mary  Gilbert  says,  that  the  testator 
did  not  direct  Robert  to  bring  the  will ;  but  that  he  got  it,  and 
brought  it  to  the  testator,  of  his  own  accord.  The  most  that 
can  be  gathered  from  the  evidence  is,  that  w^hen  his  nephew 
Robert  asked  him  if  he  was  going  to  execute  the  will,  he  as- 
sented ;  but  whether  he  spoke  or  not  is,  at  least,  doubtf  id,  from 
the  evidence  of  Robert.  On  his  direct  examination,  Robert 
says,  that  when  he  asked  the  deceased  if  he  was  going  to  ex- 

1  2  Jkoo.  P.  C.  150. 
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^Jte  that  will,  he  "  expressed  a  wish  that  he  would  like  to  have        ^^^^ 
^      executed."    He  afterwartls  added,  "  My  uncle  expressed  a  de-        In  re 
'"^"^^fce  to  execute  the  will.   He  did  not  express  it  by  wonl,  but  by     ^^''lbert. 
f^T^^^sture  ;  and  made  an  effoi*t  to  write  his  name." 

On  cross-examination,  he  said,  *'  I  asked  him  if  he  wished  to 
^T^ave  the  will  executed."  He  said,  '*  Yes."  If  by  this  answer, 
♦  lie  witness  intended  to  convey  the  idea  that  the  deceased 
^^'^oke,  it  is  certainly  inconsistent  with  his  former  answer,  that 
"fc.1ie  deceased  expressed  a  desire  to  execute  the  will,  by  gesture, 
Tid  not  by  words.  Mrs.  Mary  Gil1x?it  says,  that  the  deceased 
ras  not  speechless  at  the  time  he  signed  the  will :  that  when 
is  nephew  asked  him,  if  he  knew  the  paper  to  be  his  will,  he 
Tiswered,  "  Yes ;"  and  that  after  signing  the  will,  he  spoke  to 
er  on  religious  mattei*s.  Dr.  Brydges  says  nothing  about  the 
^ceased  speaking ;  but  says,  he  seenied  to  comprehend  that  it 
as  a  will,  and  was  desirous  of  executing  it.  This  witness 
ives  no  reasons  for  this  opinion,  and  therefoie  we  are  un- 
rtunately  left  to  the  testimony  of  the  interested  witnesses, — 
e  directly,  and  to  a  very  considerable  extent,  and  the  other 
ly, — as  to  whether  the  deceased  spoke  or  not  when  the 
per  was  produced  for  him  to  sign ;  and  opposed  to  this,  is  the 
imony  of  Hannah  Malone,  that  "  he  was  then  past  speaking." 
Bat  admitting  that  the  evidence  establishes  that  he  did  speak, 
say  that  he  knew  it  was  his  will,  and  expressed  a  yn^h  to 
.£11  it ;  was  he  then  "  in  a  condition  to  exercise,  and  did  he 
en  exercise  thought,  judgment  and  reflection  respecting  the 
which  he  was  doing,  and  the  contents  of  the  paper  which 
'  signed  "  ?  The  burthen  of  the  pixKif  of  this  fact  vests  upon 
o  party  setting  up  the  will,  who  must  shew  that  it  was  exe- 
'^^ted  by  the  deceased  in  the  exercise  of  his  mental  faculties, 
^d  fully  apprehending  its  tenor  and  effect :  Dufaur  v.  Cwft.^ 
<yw,  it  is  important  to  consider  in  what  condition  the  deceased 
at  the  time.  Not  much  importance  can,  we  think,  be  attach- 
in  a  case  like  this,  to  the  general  statement  of  witnesses, — 
^'^t  a  testator  "  knew  what  he  was  about,  and  appeared  to  be 
*^*  sound  mind,"  or,  that  at  the  time  he  executed  the  will,  "  he 
^*^oroughly  understood  what  he  was  doing,"  imless  they  shew 
*^^  gome  circumstances  upon  which  they  formed  these  opinions. 
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*^7.  ^  It  certainly  was  not  in  consequence  of  anything  they  tell  us 
In  re  that  the  deceased  said  about  his  affairs,  that  they  were  led  to 
caLBKKT.  form  that  opinion ;  for  the  most  that  he  appears  to  have  said 
was  a  simple  answer  in  the  affinnative,  when  asked  whether  he 
knew  it  to  be  his  will,  and  whether  he  wished  to  execute  it 
To  what  extent  he  spoke  to  Mrs.  Gilbert  about  religious  matten 
does  not  appear. 

Robert  Wm.  Gilbert  says  :  "  His  sufferings  at  the  minute  (of 
executing  the  will)  were  not  such  as  to  prevent  his  understand- 
ing what  he  was  doing,  and  for  three  minutes  before,  and  three 
minutes  after."  The  fair  inference  from  this  is,  that  for  a 
period  of  about  six  minutes,  the  deceased  was  sufBciently  free 
from  pain  to  understand  what  he  was  about,  but  that  both 
previously  and  subsequently  to  that,  he  was  not  so.  That  he 
was  in  ejctremis  at  the  time  of  executing  the  will,  there  is  no 
doubt.  It  is  admitted  that  he  died  not  much  more  than  an 
hour  afterwards,  and  he  was  unconscious  when  his  brother 
Samuel  got  to  his  house,  about  an  hour  before  he  died,  and  when 
his  brother  John  got  there,  about  ten  o'clock,  he  was  unable  to 
speak,  and  the  most  the  witness  could  say  was  that  the  deceased 
seemed  to  know  him. 

In  Hai^vood  v.  Baker^  where  the  question  was  as  to  the  tes- 
tamentary capacity  of  a  person,  Erskine,  J.,  in  delivering  judg- 
ment said :  ''  It  appears  by  the  evidence  that  Mr.  Baker  died 
about  1 2  o'clock  in  the  night  of  the  27th  March,  that  the  paper 
propounded  as  his  will  was  executed  about  seven  o'clock  in  the 
evening  of  that  day.  According  to  the  evidence  of  one  of  his 
medical  attendants,  at  nine  o'clock  that  evening  Mr.  Baker  was 
nearly  insensible,  unconscious,  incapable  of  any  act  whatever, — 
he  was  actually  dying.  The  will,  when  produced,  is  found  to 
Ixi  signed  only  with  a  mark,  and  had  evidently  been  with  a 
very  feeble  hand.  When,  thei-eforc,  the  Court  finds  that  the 
paper  propounded  as  the  will  of  the  deceased  was  executed  in 
the  manner  stated,  only  two  hours  before  he  is  found  by  his 
medical  attendant  in  an  unconscious  and  dying  state,  and  only 
five  hours  befoi*e  his  death,  it  becomes  the  duty  of  the  Court  to 
i*equire  the  most  satisfactory  proof ,  that  at  the  time  when  the 
will  was  executed,  the  deceased  was  not  ordy  aware  of  the  die. 

»  3A^.  P.  C.  285. 
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^iion  lit  was  ToaJcing  of  his  property,  hut  that  Jte  was  in  a        1877 
*  ^^^^'^of  mind  to  judge  of  thepropinety  of  that  disposition*'  inre 


ow,  in  the  present  case,  it  seems  to  us  that  there  is  a  total     Oilbebt. 

of  any  evidence  to  shew  that  the  deceased  had  ever 
doned  the  intention  which  he  evidently  liad  about  a  fort- 
t  before  his  death,  of  "  finishing  "  his  will, — that  is,  of  com- 
^ting  the  disposition  of  his  property,  which  lie  clearly  in- 
ded,  and  upon  which  he  had  not  made  up  his  mind  when  he 
at  the  word  "  Fourthly  "  in  the  alleged  will.     We  also 
the  evidence  fails  to  prove,  satisfactorily,  that  at  the  time 
signed  the  paper,  the  deceased  was  in  a  state  of  mind  to 
dge  whether  the  paper  did  or  did  not  contain  such  a  final  dis- 
ition  of  his  property  as  he  had  intended  to  make. 
There  are  other  objections  which  we  think  have  a  material 
on  the  question  as  to  the  due  execution  of  this  paper  as 
wilL     It  does  not  appear  that  he  in  any  way  requested  the 
itnesses  to  attest  his  signature,  or  even  that  he  was  aware 
,t  they  did  attest  it     It  may  not  be  necessary  for  a  testator 
pressly  to  request  persons  to  witness  the  execution  of  his 
ill ;  such  a  request  may  be  implied  by  their  signing  it  as  wit- 
*<88es  in  his  presence,  and  with  his  knowledge ;  but  what  evi- 
*«nce  IB  there  here  that  Mrs.  Gilbert  and  Dr.  Brydges  signed 
paper,  as  witnesses,  with  the  knowledge  of  the  deceased  ? 
^  is  no  doubt  true  that  they  signed  it  in  his  corpoi*eal  presence ; 
i  was  he  conscious,  at  the  time,  of  the  act  they  were  doing, 
nd  was  he  capable  of  assenting  to  it  ?    Mci*e  presence  is  not 
niOQf^ :  the  testator  must  Vie  in  a  condition  to  understand,  and 
mentally  capable  of  recognizing  the  act  which  is  being  per- 
<»med  before  him,  and  if  this  power  is  wanting,  his  mere  cor- 
preaence  will  not  suffice.  (1  Jarm.  Wills,  74).     The  evi- 
<lenoe  leaves  it  in  doubt,  to  say  the  least,  whether  the  deceased, 
^the  time  the  witnesses  signed,  was  not  almost,  if  not  alto- 
grther  unconscious,  of  what  they  were  doing. 

The  party  propounding  a  will  is  bound  to  prove  satisfactorily 
that  the  paper  in  question  contains  the  last  will  and  testament 
of  the  deceased.  In  Barry  v.  Batliny  Parke  B.,  says:  "The 
09MM  fTobandi  lies  in  every  case  upon  the  party  propounding  a 
yJHi  and  he  must  satisfy  the  conscience  of  the  Court  that  the 

*  2  Moo.  P.  C.  480. 
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J877         instruineiit  so  pn)2)oun<led  is  tlie  last  "will  oi  U  /ivr  tnul  r  «  q^/- 

lure        hit',  testator.     Tliu  same  rule  is  affirmed  in  Bruiniiv;j  v.  Bti  -^t'/.' 
GiLBEUT.  ^y'e  are  of  oi^iiion  that  there  ^vas  no  e\  idence  to  jnstif;"«i»^'  tlio 

Jud<(e  of  Probata',  in  deciding  that  the  paper  in  ([Uestioi^^  was 
the  last  will  and  testament  of  the  dtn^'ased,  Ih-atlfonl  P.  (ji^Mi«cTt, 
and  that  his  decree  grantiivjj  prohate  thereof  must  l»e  reve^BBrsjMl. 

The  costs  of  all  paities  t*.)  he  paid  out  of  the  estate. 

FiSHKU  J.  This  was  an  appeal  from  the  Jud<rc  of  Pro  l»atos 
of  the  County  of  Sunbury,  in  admitting  the  will  (»f  the  —  laW 
Bradford  P.  Gilbert  t)  Probate. 

Various  grounds  of  appeal  were  staU)d,  but  the  princip* ^1*^^ 

jection  was  that  the  Judge  was  in  eiTor  in  holding  that  tlu  — *sai»l 
Bi-adford  P.  Gilbert  was  of  sound  and  disposing  mind,  mo  i^^^^") 
and  understanding  at  the  time  Avhen  lie  executed  the  will. 

Having'  read  and  considiTed  the  evidence  that  was  in\ 
the  case  in  the  Probate  Court,  I  am  n»)t  prejmnid  to  say 
tlie  Judge  was  wrong  in  the  conclusions  at  which  he  an 
He  had  the  advantage  of  heaiing  tlie  testimony  givin  hy 
witnesses  themselves,  which,  in  a  case  like  this,  I  think 
important. 

Mrs.  Alary  Gilljert,  i)ne  of  the  subscribing  witnesses,  si^ 
was  well  acquainted  with  the  testator  for  the  lastsixti*en 
Of  the  execution,  she  says,  *'  He  ma<h^  a  great  effort  to 
his  name,  but  did  not  succeed ;  he  wishe<l  to  do  it;  he  n- 
made  his  mark."     "It  was  signed  by  me  in  Ins  prosenci*.  a 
the    Doctor,   the   other    witness,    in  his    presence;    we 
both  standing  beside  the  tt\stator.    As  far  as  I  know  he  aji*  3>t»ar- 
ed  to  l>e  of  sound  mind.     He  said  he  knew  it  was  his  wil  t  -  anj 
.  he  wished  to  sign  it.     He  knew  what  he  was  about,  am  I  ap- 
peared to  nie  to  be  of  sound  mind.     He  was  troubled  a     Sood 
deal  from  retchinij."     "  She  saAV  nothinic  wronff  with  Ixiw  a 
minute  l)efore  the  will  was  produced.     It  Avas  at  least  an  hour 
before  his  death.    After  signing  the  will  ho  spoke  to  mt?  on 
religious  inattei-s.     He  appeared  to  be  all  right  then  in  vaind, 
and  said  he  thought  he  was  going  to  die.     He  seemed  veiy 
calm  and  quiet  and  in  great  pain,  but  there  was  nothing  that 
would  lead  her  to  suppose  it  would  effect  his  mind.*'     The  vit' 
nesH  then  narmted  a  conversation  .she  had  with  the  testator  tbe 

»  0  Moo.  1\  C.  430. 
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ring  previous  to  his  death,  in  which  he  stated  his  intention  of         ^^77. 
{posing  of  his  property,  substantially,  as  is  done  in  the  will.        In  re 
I  her  cross-examination,  she  speaks  of  the  testator  as  being     Gilbkrt. 
1  and  peculiar  in  some  things,  but  in  business  matters  sound, 
tching  had  come  when  the  testator  made  his  mark, 
ilobert  Wm.  Gilbert  said,   "  Uncle,  do  you  know  this  to  bo 
ir  will  ?  he  replied,  "  yes."     He  was  not  speechless  at  the 
le  he  made  his  mark  ;  he  was  not  helpless,  for  he  tried  to 
to  his  name.     He  was  not  unconscious.  ♦  *  ♦  He  was  talk- 
about  religious  matters  long  after  he  signed  his  will     Can- 
say  he  was  in  sound  mind  at  the  time  of  his  death." 
lerc  is  an  intelligent  witness  who  knew  him  for  sixteen 
rs,  saw  him  continually,  was  with  him  once  or  twice,  and 
ictimes  of  toner  every  week,  who,  from  the  fact  of  her  being 
%  diflferent  family  would  be  likely  to  detect  any  peculiarities 
the  testator ;  she  speaks  confidently  of  the  state  of  the  tos- 
ir's  mind  at  the  time  of  the  execution  of  the  will,  and  says, 
b  after  the  execution  he  spoke  to  her  on  religious  matters — . 
brong  proof  that  his  mind  was  sensibly  and  intelligently  di- 
ed to  the  will,  as  a  dispositicm  of  his  property,  and  a  settle- 
it  of  his  worldly  affairs,  as  if   conscious  that  they  were 
osed  of,  and  that  he  need  not  further  care  for  them ;  ho 
1  speaks  to  her  about  religious  matters,  and  continued  talk- 
with  her  on  such  matters.     I  should  think  the  fact  of  a 
i  conscioas  that  death  was  very  near  at  hand,  would  proceed 
he  way  the  testator  di<l — settle  his  temporal  affairs,  and 
I  think  of  his  spiritual.     This  is  the  most  probable  course  a 
L  of  sound  mind  would  pursue. 

he  next  witness  is  Dr.  Brydges,  who,  though  acquainted 
I  testator  for  some  years,  was  not  very  intimately  ac- 
tnted  with  him.  He  witnessed  this  will  in  the  presence  of 
other  witnesses  and  the  testator.  He  says,  "  he  did  not 
ce  that  he  was  of  unsound  mind."  So  far  as  making  his 
k,  he  says,  "  I  think  he  knew  what  ho  was  doing,  and  that 
appeared  mentally  capable  of  understanding  what  he  was 
ig."  He  thinks  he  remained  alive  some  hours  after  he  made 
nutrk.  He  says,  "I  think  when  that  mark  was  affixed, 
t  he  was  competent,  and  undei'stood  what  ho  was  doing, 
iiink  he  was  capable  of  understanding  wh^t  hq  was  doing, 
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1S77        and  wliat  ho  did  that  night  in  reference  to  that  document. 


I 


In  rf.  did  not  examine  him  as  to  his  memory.  From  my  memo 
Gilbert,  j  \^<qj\  ^lo  doubt  on  my  mind  as  to  liis  sanity  that  evening :  t:«^ftr:ii$ 
paper  when  executed,  was  spoken  of  as  his  will.  I  thought  lie 
appeared  desirous  of  executing  the  paper.  He  seemed  to  c<i>xji- 
prehend  it  as  a  will,  and  was  desirous  of  executing  it."  He  "^►-^'as 
quite  positive  the  testator  lield  the  pen  when  he  made  \\v^ 
mark  ;  but  cannot  say  how  firmly. 

Samuel  Gilbert,  the  testator  s  brother,  "  saw,  and  talked  v 
him  continually  for  yeai-s, — year  in  and  year  out;  never  saw 
symptoms  of  insanity  about  him.     He  appearesl  to  be  a 
capable  man,  and  understood  his  own  mind."*    He  says,  the 
tator  felt  he  was  not  going  to  live  long.     He  had  been  u 
that  impression  some  months  previous  to  his  death. 

Robert  \Vm.  Gilbei-t  says  the  will  was  written,  he  thi  £  ^\Ti>^» 
about  a  fortnight  Ixjfore  the  testators  death.     "  One  aftcm-^rxtiooi\, 
about  four  o'clock,  he  expressed  a  wish  to  have  his  will  writ*'  ^nlUiB. 
1  asked  him  who  he  would  liave  to  write  it;  he  said  he  c»^:^  could 
do  it  himself,  or  words  to  that  effect.   He  tol  I  me  to  go  ovc»  ^idi'er  \q 
the  shop  and  bring  some  paper  to  write  it  on.     I  got  the  p^i^Epsper 
and  took  it  home  ;  and  after  tea  and  when  the  servants  ^        u^*^ 
out  of  the  way  and  eveiything  still,  he  sat  down  at  the  talw      ^kj^ 
the  sitting  room  and  asked  me  to  take  the  pen.     He  then         Jj^ 
tated,  and  I  wrote  it  verbal  inij  after  his  dictation.     It  wa^s*  /i,//       : 
of  mistakes  and  marking  off,  and  the  next  day  I  took  it  Uz^my       / 
oflice  and  made  a  con-ect  copy.     I  brought  it  down  and  gane  it       \  ~ 
to  him  ;  he  said  it  was  coiTcct."    ♦  ♦  ♦    "  Either  he  read  it  it^     \ 
my  presence  or  I  read  it  in  his  pi'csence."    *  ♦  ♦    "When  JT  ^      \ 
gave  him  the  copy  and  read  it  over,  his  mind  was  perfectly  -*^^-^ 
sound.     He  did  not  sign  it  then ;  he  said  he  would  finish  it   ^   «  n 
some  other  time  ;  that  was  his  intention,  no  doubt     After  it      ^  ^ 
was  read  over  to  him,  he  put  it  in  the  secretary  or  book-case, 
and  locked  it  up.''     The  witness  then  speaks  of  being  with  tho 
tcjstator  the  evening  on  which  he  died ;  and  as  he  appeared  un- 
well, he  went  for  the  doctor,  who  attended,  and  said  there  was 
no  hope  of  his  recovery,  which  the  testator  understood  to  be 
the  case.    The  witness  then  proceeds,  thus :  "  I  said,  '  Uncle 
Bradford,  are  you  going  to  execute  that  will  ? '    He  expressed 
a  wish  that  he  would  like  to  have  it  executed."    Witness  got 
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"the  will,  and  says,  "  I  took  it  direct  to  his  bedside,  and  he  at-  18^^ 
tempted  to  make  his  mark,  but  we  saw  that  he  was  so  l>ad  In  re 
that  ho  could  not  write,  though  he  tried  to  hold  the  pen  in  his  <^'Ilbert. 
hand.  ♦  *  *  The  paper"  (referring  to  the  will)  "  was  brought 
in ;  the  testator  took  it  for  granted  it  was  his  will.  He  did  not 
ask  to  have  it  read  over.  He  was  conscious ;  he  knew  what  he 
was  about."  He  had  been  suffering  a  good  deal  by  spells,  and 
he  executed  the  will  between  two  of  these  spells.  He  says,  "  I 
think  Dr.  Brydges  steadied  his  hand  when  he  made  his  mark  ; 
cannot  say  he  did  so  at  the  request  of  my  uncle.  •  *  ♦  My  un- 
cle expressed  a  desire  to  execute  the  will ;  he  did  not  express  it 
by  words,  but  by  gestures,  and  made  an  eflbrt  to  write  his 
name.  He  appeared  satisfied  after  it  was  done ;  as  if  satisfied 
with  what  he  had  done.  •  *  *  At  the  time  he  executed  the 
will,  he  thoroughly  undei-stood  what  he  was  doing ;  his  suffer- 
ing at  the  minute  was  not  such  as  to  prevent  his  understanding 
what  he  was  doing,  and  for  three  minutes  before  and  three 
minutes  after."  The  witness  then  states  that  he  had  for  the 
last  five  or  six  years  been  almost  constantly  with  the  testator, 
and  saw  no  symptoms  of  insanity,  and  that,  as  far  as  he  could 
judge,  he  was  a  man  of  good  strong  mind,  and  he  invariably  ex- 
ercised his  own  will  and  judgment.  On  his  cross-examination, 
he  says  he  don't  remember  how  long  after  the  arrival  of  the 
doctor  before  the  will  was  brought  in.  He  says,  "  I  asked  him 
if  he  wished  to  have  the  will  executed,  and  he  said  'yes.'  He 
was  conscious  when  he  made  the  mark ;  I  cannot  tell  how  he 
held  his  pen  when  he  made  his  mark."  He  then  stiites  that  he 
never  heard  the  testator  expressing  desire  to  leave  a  portion  of 
his  property  to  any  person  not  mentioned  in  the  will.  He  left 
a  quantity  of  personal  property. 

Humphry  T.  Gilbert  says  "  he  was  a  man  of  pretty  strong 
mind.  I  heard  him  state  how  he  intended  disposing  of  his 
property.  It  was  in  May  previous  to  his  death."  He  then 
states  the  disposition,  which  is  substantially  the  same  as  in  the 
will.  In  the  conversation,  he  only  referred  to  the  real  estate. 
The  witness  was  the  testator's  brother,  and  a  doctor  of  medi- 
cine, saw  the  testator  about  the  middle  of  August  before  his 
death.  He  was  his  genei'al  medical  adviser,  and  acquainted 
with  his  state  mentally  and  physicall}'.  His  health  failed ;  but 
lo  perceived  nothing  wrong  with  his  mental  state. 
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1^77  Jolin  Gilbert  .savs  that  tlio  testator  told  him  sevei'al   times 

_  v 

In  re  that  hc  intended  to  make  Robeit  Wm.  Gilbert  his  lieir.  "  He 
(JiLBEKT.  j^^y  ijjm  i\^^,  evening'  lie  died.  It  miijht  liave  Ixien  ten  o'clock, 
or  about  that,  when  I  entered  the  room  ;  lie  knew  mc;  I  went 
to  his  bedside  and  shook  hands  with  him.  *  *  *  When  I  went 
in  he  seemed  to  be  in  possession  of  his  faculties,  l>ecause  hc  put 
out  his  hand  to  shake  hands  with  me,  and  seemed  to  know 
me."  He  got  there  al)Out  ten,  and  the  testator  died  about 
twelve. 

On  the  part  of  the  appellant,  these  witnesses  were  called  : — 

C'harles  H.  Clowes  says,  '*  The  testator  was  very  oUstinate 
and  determined  in  his  own  wa}'.  He  told  the  witness,  at  Dor- 
chester, he  liad  lost  his  luind  entirely  ;  he  couM  not  remeinl»er 
anything."  *  *  *  "  I  saw  him  about  settling  his  will,  ami  talk- 
ed to  him  about  it ;  there  had  been  considerable  trouble  in  the 
family,  and  I  wanted  to  get  things  fixed  up  before  his  death." 

Hannah  Malone  says,  "  It  was  a.s  much  as  nine  o  clock  when 
the  Doctor  cume.  The  testator  was  in  his  bed  then;  his  tongue 
was  very  thick  ;  he  was  very  sick  ;  he  could  hardly  speak.  *  ♦  * 
When  I  was  getting  dirty  things  out  of  the  room  I  saw  a  pajKT  in 
front  of  him ;  they  were  holding  a  pen  in  his  fist  and  some  person 
was  holding  his  hand  tight  to  hold  the  pen  in  his  hand,  and  some 
pei"son  holding  his  wiist.  He  was  then  past  speaking;  his 
tongue  was  thick  in  his  mouth  and  he  was  lying  theixi  stupid  ; 
he  might  have  had  sense  encMigh  to  know  what  they  wei'o  say- 
ing to  him,  but  I  do  not  think  it.  The  arm  was  guided  by 
some  pei-sons  to  make  the  mark;  he  was  not  capable.  ♦  ♦  *  «<  J 
am  satisfied  when  he  made  the  mark  hc  was  unconscious." 

On  cross-examination,  she  says,  '*I  am  very  sure  I  saw  some- 
lx)dy  hold  his  hand;  cannot  say  positively  who  held  the  hand." 
*  *  *  "The  testator  was  talking  after  Dr.  Brydges  came,  for 
when  Dr.  ]3rydges  came  he  had  not  been  sick  long  ;  ho  spoke 
to  Dr.  Lrydges."  *  *  *  The  pen  was  held  in  liis  fist ;  the  ink 
was  in  the  room." 

In  answer  to  a  question,  on  re-examination,  put  by  tho  ap- 
pellant's counsel  as  to  whether  she  had  ever  heard  the  testator 
say  to  whom  he  was  going  to  leave  his  property.  "  He  said  he 
was  going  to  give  Bessie  Clowes  a  silver  tea  set  that  hc  had, 
because  thinking  it  would  bo  useful  to  her,  the  rest  was  to  bo 
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^'li'videcl  between  his  sister  s  chililren,  ami   mentioned  that  his ^877 


i^i  554t<T*s  children  were  as  near  to  him  as  his  l»ii;thers',  as  he  only        ^'*  ^^ 
1  »  «^^1  one  sister  who  had  children.     I   often  hear<l  him  say  the 


mo  thing  he  said  the  day  before  he  died,  the  silver  would  he 
« -5=^  ef ul  to  Bessie." 

The  will  devises  the  real  estate'  of  tin;  testator,  with  direction 

s   to  tlie  exchanj^e  of  cei'tain  lands  among  the  ilevisces,  under 

o    heads,   styled  firstly  and  secondly.       lie   then    devises 

,000    in   the   Bank  of     British   North  America,  under  the 

^ad  of  thirdly,  after  which  is  written  fourthly,  with  no  clause, 

^  ^n  follows  tlie  memorandum  of  signing  and  sealing. 

It  was  objected  that  the  will,  on  the  face  of  it,  shewed  that 

was  not  finished  ;  there  was  no  disposition  of  the  testator  s 

^rsonal  property,  and  the  word  "fourthly"  shewed  an  int<»ntion, 

the  part  of  the  testator,  to  make  one  furtluT  disposition  of 

^  i  «  personal  estate  under  the  head  of  fourthly  :  this  appears  to  be 

*~w.  e  great  difficulty.     Still  he  has  made  a  disposition  of  certain 

>^L--rsonaI  pmperty  in  the  part  style<l  thirdly,  and  I  should  think 

^^"^'fce  subject  of  that  <levise  wouM  ordinaiily  form  the  last  devise 

the  will  as  it  gave  direction  for  a  monument. 

Whether  that  is  so  or  not  we  arii  wholly  without  means  of 

1  dging,  and  I  think  the  great  (question  to  determine  is,  whetlicr, 

b  the  time  of  making  the  will,  the  critical  time  of  (executing 

^ e  instrument,  in  the  language  of  Mr.  Justice  Bosampiet,  in 

^  ^tfaur  V.  Croft,  the  testator  did  execute  it  in  the  c^xercise  of 

i^s  mental  faculties,  alive  to,  and  fully  comprehending  its  tenor 

d  effect.     The  Judge  of  Probates,  with  all  the  evidence  before 

\n,  has  adjudged  that  he  did  so  execute  it,  and  after  a  careful 

-view  of  the  evidence,  I  am  not  prepared  to  overrule  his  judg- 

^^^lint.     Here  is  a  testator  who  is  proved  by  those  who  are  best 

^^Cquaintcd  with  him — and  long  ac(piainted  with  him — to  havu 

*'Kien  a  man  of  strong  mind,  in  some  respects  odd,  l)ut  deter- 

'^^iined,  and  a  good  business   man    to  be  of  sound  mind  to  thi^ 

^lay  of  his  death,  with  his  health  failing  for  some  time,  though 

wis  faculties  were  unimpaired. 

His  will  is  written  a  few  weeks  before  his  death,  at  his  own 
dictation  ;  it  is  then  copied,  and  the  day  following  read  to  him; 
he  put  it  away.  The  will  conveys  his  real  estate,  and  gives 
direction  conditioned  upon  certain  devises,  substantially  as  he 
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1877 liad  stateil  lie  intended  to  do,  some  time  before,  to  his  brother 

In  re        and  others  unconxiected. 
CiiLBKiiT.  'Yha  will  is  impugned  l>y  Arthur  Sterling  Clowes ;  his  father, 

Charles  Clowes,  had  a  conversation  with  the  testator,  and  he 
says,  *'I  saw  him  about  settling  his  will,  and  he  talked  about  it; 
there  had  been  considerable  trouble  in  the  family,  and  I  wanted 
him  to  get  things  fixed  up  before  he  died."  It  is  very  extraor- 
dinary if  the  testator  had  intended  to  leave  any  portion  of  his 
property  to  his  sister's  chihbvn,  he  did  not  allude  to  it  in  con- 
versation with  Mr.  Clowes,  their  father,  who  spoke  to  him  on 
the  subject. 

Among  the  witnesses  called,  the  only  one  who  attempted  to 
throw  any  doubt  upon  the  statt?  of  his  mind  at  the  time  the 
will  was  executed,  is  Hannah  Malone,  and  she  says  the  testator 
was  talking  after  Dr.  Brydges  came ;  for,  when  Dr.  Brydges 
came,  he  had  not  been  very  sick.  He  spoke  to  Dr.  Brydges,  and 
Dr.  Brydges  says  h(i  executed  the  will  probably  less  than  an 
hour  after  he  airived;  and  they  all  agree  he  died  about  mid- 
night— several  hours  after  its  execution.  Now,  if  he  was  sound 
in  mind  at  the  time  of  the  execution  of  the  wall,  and  fully 
apprehend(Hl  its  tenor  and  effect,  whether  he  had  originally 
intended  to  add  further  becjuest  to  it  or  not  I  think  is  quite 
immaterial.  It  appeal's  from  all  the  evidence  that  up  to  the 
time  of  his  last  sickness, — which  commenced  the  evening  of  his 
death, —  he  was  of  sound  mind.  All  the  witnesses  but 
Hannah  Malone  testify  to  his  sanity  when  he  executed  the 
will ;  and  by  her  account  he  must  have  talked  to  Dr.  Brydges 
in  her  hearing  shortly  before  he  executed  it.  His  attention 
was  j)articularly  called  to  it  by  Robert  Wm.  Gilbert,  who  asked 
him  if  he  was  going  to  execute  that  will ;  and  it  was  spoken  of 
as  a  will  by  others. 

After  its  execution  he  spoke  to  Mi-s.  Gilbert  upon  religious 
matters ;  so,  if  he  talked  with  Dr.  Brydges  before  and  with 
Mi-s.  Gillx?rt  after,  the  execution,  he  could  neither  have  been 
speechless  nor  unconscious;  this,  in  addition  to  the  positive 
statement  of  the  witnesses  of  his  sanity  are  strong  circumstanoes 
corro})orativc  of  the  statement  of  the  witnesses  which,  of  them- 
selves, tend  to  establish  the  fact  that  at  the  time  of  the  execu- 
tion of  the  will,  he  was  of  sound  and  disposing  mind,  and  in 
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th.C5  exercise  of  his  mental  faculties,  and  apprehending  its  tenor         ^^^^ 

effect.  In  re 

^Veldon,  J.,  being  related  to  the  testator  took  no  part.  Gilbert. 

Appeal  allowed,     Costa  of  all  parties  to 
he  paid  out  of  the  estate. 


-A^^- 


SMITH  V.  ANDREWS.  ig^* 


trial — Verdict  against  the  weight  of  evidence — Promise  to  ansioer         Oct. 
hr  the  debt  of  another — Entries  in  books  of  account — ^^ot  eon- 
dusive  evidence  against  party  keeping — County  Court 
Appeal — When  judgment  of  Judge  not  interfered 

loit/i. 

1  fact  that  the  plaintiff  charged  the  goods  in  his  books,  and  made  out  his 
^Hs  to  the  person  who  got  them  is  not  of  itself  conclusive.     It  could  be 
tne  cred* 


im  that  the  credit  was  ffiven  to  another. 

Tedibility  of  witnesses  is  altogether  a  question  for  the  jury,  but  a  different 

e  prevails  where  there  are  other  circumstances,  and  especially  where  there 

^^  ^  writiiLn  which  tend  to  confirm  the  testimony  of  one  side  or  the  other. 

J^^^xe  the  Ooanty  Court  Judge  who  tried  the  cause,  and  who  had  the  advant- 

~"  ~       of  judging  of  the  manner  in  which  the  witacsses  gave  their  testimony 

after  ai^^pment  and  deliberation,  come  to  the  conclusion  that  the  verdict 

^  evidence  the  judgment  will  not  be  reverseil  on  slight  grounds. 


-A^ppeal   from   the  judgment  of    the    Judge  of   the  King's 

^nty  Court,  granting  a  new  trial  on  the  ground  that  the  ver- 

was  against  the  weight  of  evidence.     Tlie  facts  are  fully 

in  the  judgment  of  the  Court. 

June  18th,  1877.     Wm,  Pugsley,  jr.,  supported  the  appeal. 

JV.  Skinner y  Q.  (7.,  contra. 

Cur.  adv.  vidt. 

The  judgment  of  the  Court  was  now  delivered  by 
-AxLEN,  C.  J.     This  is  an  appeal  from  the  judgment  of  the 
bounty  Court  of  King's  County. 

The  action  was  for  meat  sold  and  delivered  ;  and  the  ques- 

^on  at  the  trial  was  whether  the  meat  was  sold  on  tlic  credit  of 

the  defendant,  or  whether  his  promise  (if  any)  was  collateral, 

•n<l  only  as  a  surety  for  Peters,  the  person  who  got  the  meat 

hxnm  the  plaintiff. 

The  defendant  was  a  conti-actor  for  building  the  St.  Martin  s 

Railway,  and  was  supplied  with  meat  by  the  plaintiff.     Peters 

was  a  sub-contractor  under  him  for  part  of  the  work.     The 

plaintiff  stated,  that  before  any  meat  was  delivered  to  Peters, 

G8 
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V. 

Andurws. 


the  defendant  came  to  his  (plaintifTs)  shop  and  told  him  to  give 
Petei's  some  meat, — that  he  wantecl  meat;  and  that  alK>iit  a 
week  after  that  Peti-^i-s  sent  for  meat,  and  he  delivered  him 
a  side  of  l)eef ;  that  a  few  davs  after  that  he  saw  the  defendant 
and  asked  liiiii  if  he  would  become  answerable  for  Peters'  meat 
bills ;  that  the  defendant  answered  "  Yes,  if  Peters  was  will- 
ing;" to  which  the  plaintiti'  replied  that  Peters  was  willing. 
That  under  this  armngement  with  the  defendant,  he  went  on 
supplying  Peters  with  meat  between  the  1st  November  and  the 
latter  pai*t  of  December,  1875,  to  the  amount  of  $151  ;  and  that 
he  sU)pped  supplying  him  in  conserjuence  of  receiving  a  message 
from  the  defendant ;  that  Petere'  work  was  not  paying,  anil 
that  he  owed  him  (defendant)  ?250.  The  plaintiff  charged  the 
meat  to  Peters  in  his  lx)oks,  and  on  two  occasions  had  sent  the 
bills  to  the  defendant.  In  Feluuary,  1870,  the  defendant  paid 
the  plaintiff  844,  for  which  he  signed  the  following  receipt:  — 
"  Received  of  C.  A.  Andrews  844  on  account  of  A,  F.  Peters' 
account  with  Newton  Smith,  for  which  I  hold  myself  respon- 
sible to  C.  A.  Andrews  to  satisfy  that  amount  with  A.  F. 
Peters."  He  stated  that  he  did  not  undei-stand  the  meaning  of 
the  receipt  when  he  signed  it,  and  did  not  know  that  he  was 
making  himself  respoasible  for  the  amount  to  the  defendant,  if 
he  did  not  get  it  from  Petei-s. 

Petei's  swore  that  he  had  difficulty  in  getting  meat,  and  that 
the  defendant  asked  him  why  he  did  not  get  it  from  the  plain- 
tiff; that  he  answered  that  he  did  not  know  the  plaintiff;  and 
the  defendant  then  said  that  he  would  speak  to  the  plaintiff 
and  tell  liim  to  give  him  (Petei's)  what  he  wanted ;  that  shortly 
afterwards  he  sent  to  the  plaintiff  and  got  meat ;  that  he  did 
not  buy  it  himself,  and  never  made  any  arrangement  with  the 
plaintiff  about  it,  and  that  the  plaintiff  had  never  asked  him  to 
pay  for  it.  He  also  stated  that  the  defendant  kept  back  money 
out  of  what  was  coming  to  him  (Peters)  to  pay  the  meat  bills. 

The  defendant  denied  the  statements  of  both  the  plaintiff  and 
Peters,  as  to  his  undertaking  to  be  responsible  for  the  payment 
of  Peters*  meat  bills ;  and  said  that  no  application  was  made  to 
him  by  the  plaintiff  for  payment  till  after  Peters  had  finished 
his  work  and  left ;  that  he  then  told  the  plaintiff  there  was  a 
balance  of  S44  in  his  (defendant's)  hands  in  favor  of  Peters,  on 
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"t^ieir  settlement,  which  he  would  pay  the  plaintiff  if  he  would 
fi^  ign  a  receipt  to  Ix^conic  responsible  to  him  to  satisfy  that 
2:ft,inount  to  Petere;  that  thoy  disputed — the  plaintiff  saying 
"^hat  the  defendant  ought  U)  pay  him,  and  the  defendant  deny- 
ing  his  liability;  that  the  plaintifi*  then  went  away,  and  re- 
'ft^uiiiod  about  ten  days  afterwards  and  asked  for  the  $44,  which 
defendant  paid  him,  and  he  signed  the  receipt  above  stated. 
Ividence  was  given  to  contradict  Petei>?,  and  to  shew  that  he 
stated  that  the  defendant  had  no  authority  to  pay  his  meat 
to  the  plaintiff. 
The  case  was  left  to  the  jury  on  the  question  whether  the 
Tcdit  was  given  to  the  defendant  or  to  Peters  ;  and  they  found 
verdict  for  the  plaintiff  for  the  balance  of  his  account,  after 
educting  the  $44.  The  Judge  being  of  opinion  that  the  ver- 
^iVict  was  again.st  evidence,  ordered  a  new  trial  on  payment  of 
^i^osts;  and  the  plaintiff  has  appealed  from  the  judgment. 

Though  the  credibility  of  witnesses  is  altogether  a  matter  for 
"fclie  jury,  and,  consequently,  if  this  case  rested  upon  the  crcdi- 
^:>ility  of  the  witnesses  alone,  there  would  be  no  ground  to  dis- 
'fcxirb   the    verdict,  a   diflerent  rule  prevails  where  there  are 
c:>ther  circumstances,  and  especially  where  there  are  writings, 
"^vhich  tend  to  confirm  the  testimony  of  one  side  or  the  other. 
e  admit  that  the  fact  of  the  plaintiff  charging  the  meat  to 
\,  and  making  out  the  bills  against  him,  is  not  conclusive : 
J%foUfnt8tephen  v.  Lakemun  ;»  but,  in  addition  to  this  fact,  which, 
-^^irinia  facie,  is  opposed  to  the  plaintiff's  contention  that  the 
c^redit  was  given  to  the  defendant,  there  is  the  additional  cir- 
cumstance of  the  receipt  signed  by  the  plaintiff,  which  is  en- 
tiirely  inconsistent  with  any  original  liability  of  the  defendant, 
or,  in  fact,  of  any  liability  at  all  on  his  jmrt. 

Where  the  Judge  who  tried  the  cause,  and  who  has  had  the 
CLdvantage  of  judging  of  the  manner  in  which  the  witnesses 
their  testimony,  has,  after  argument  and  deliberation, 
to  the  conclusion  that  the  venlict  is  against  evidence,  we 
sliould  be  unwilling  to  reverse  his  judgment  on  slight  grounds. 
Xn  the  present  case,  we  think  he  has  come  to  a  connect  con- 
clusion. 

Aiypeal  disviissed  imth  coats. 
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New  trial — Vo^dict  contrcu'i/  to  evidence — Promise  to  jxiyfor  mwtJier — 

Whether  collatei\d  or  not — Entries  in  hooka  of  cuxount — 

Not  concltLsive  a<jainst  jxirty  keeping, 

iS.  1)n)uglit  liis  clerks  to  K's  hotel  and  engaged  board  for  them,  and  soiil  he 
would  be  responsible  fur  payment.  TL  kept  separate  accounts  with  the  clerks 
and  made  monthly  settlements  with  them,  but  the  balances  were  never 
charged  against  (X 

II.  settled  with  C.  for  his  own  board,  after  all  the  clerks  had  left,  without  mak- 
ing any  claim  on  him  for  payment  of  the  amount  due  for  the  clerks*  board. 
The  jnry  found  that  the  credit  was  given  to  C. 

Ilfhff  That  the  question  of  to  whom  tnc  credit  was  given,  wjis  properly  left  to 
the  jury,  but  that  their  finding  was  against  the  weight  of  evidence,  and  there 
should  1)6  a  new  trial. 

Entries  in  books  of  account  are  not  conclusive  against  the  *^>cr8on  making  them, 
but  may  he  explained. 

Assumpsit  for  board  of  defendant's  clerks,  tried  before  Mr. 
Justice  Duff,  at  the  Saint  John  Circuit.  The  plaintiff  claimed 
$327.20.  It  appeared  in  evidence  that  the  defendant  took  liLs 
clerks  to  the  "  Royal  Hotel,"  at  Saint  John,  and  engaged  lx>ard 
for  them  from  the  plaintiff,  tlie  proprietor  of  the  hotel.  The 
defendant  said  he  would  be  responsible  for  tlie  board  of  the 
clerks.  The  defendant  also  boarded  at  the  plaintiff's  hotel.  It 
appeared  in  evidence  that  the  plaintiff  kept  separate  accounts 
with  the  clerks,  and  the  monthly  accounts  were  rendered  to  the 
clerks  themselves.  In  one  case  an  item  of  819.00  against  Ryan, 
one  of  the  clerks,  was  charged  in  defendant's  account,  but  was 
stinick  out  afterwards,  and  was  not  taken  into  account  when 
the  plaintiff  and  defendant  settled.  With  this  exception,  none 
of  the  amounts  due  from  the  clerks  were  charged  to  the  de- 
fendant. The  plaintiff  and  defendant  settled  their  accounts 
after  all  the  clerks  had  left,  and  the  plaintiff  made  no  claim  for 
the  balances  due  from  these  clerks.  The  plaintiff,  on  t!ie  trial, 
said  he  kept  the  accounts  in  the  way  stated,  because  there  were 
several  of  them,  and  he  could  not  otherwise  keep  them  separa- 
tely. The  learned  Judge  refused  to  nonsuit  the  plaintiff,  be- 
cause he  thought  thei-e  w^as  some  evidence  that  the  credit  was 
given  tq  the  defendant.  The  jury  found  for  the  plaintiff  for 
8186:G0.  On  Februaiy  10th,  1877,  Weldon,  Q.  (7.,  obtained  a 
rule  nisi  for  a  nonsuit,  pursuant  to  leave  reserved,  or  for  a  new 
trial. 

June  13th,  1877.    A,  A,  Stockton  shewed  cause.    Defendant 
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^^  ^   the  plaintiff  I  want  you  to  board  the  clerks  and  I  will 
^^  you.    Whether  the  defendant's  promise  was  collateral,  or 
"^wtuer  the  credit  was  given  to  him  was  a  question  for  the 
ytty.    The  plaintiff  was  uncontradicted ;  and  the  jury  found 
^t  the  board  was  furnished  at  the  request  of  the  defendant 
*^d  on  his  sole  and  exclusive  credit.     By  reference  to  Browne 
^n  the  Statute  of  Frauds,  2d  ed.,  pp.  199,  200,  we  will  find  that 
^Oe  feet  of  the  entries  being  made  in  the  plaintiffs  books 
^i^ainst  the  clerks,  and  not  the  defendant,  is  not  conclusive.     It 
-*54  subject  to  explanation,  and  was  explained.     The  only  ques- 
tion is,  "  To  whom  was  the  credit  given  ? "     The  plaintiffs  sub- 
^Ciqucnt  conduct  cannot  alter  the  original  contract.    (Allen,  C.  J. 
xTiat  is  true,  but  ^t  is  an  clement  in  considering  whether  the 
^^liginal  promise   was  collateral  or  not.)     If  the  plaintiff  had 
^^ed  the  cleiks,  lie  must  have  been  nonsuited.     Lakcrnan  v. 
-^-^ountstephen^  was  cited. 

Weldon,  Q.  C,  in  support  of  the  rule.     We  must  take  the  whole 

^^ds  and   circumstances  together.     The   doctrine  that  where 

^'liere  is  a  scintilla  of  evidence  the  case  should  be  left  to  the 

J  *Jiy,  ia  exploded.     It  is  for  the  Judge,  on  the  whole  of  the  evi- 

^<iiice,  to  say  whether  the  case  shall  go  to  the  jury,  or  not.  (Duff, 

•^-     I  should  have  nonsuited  the  plaintiff  had  it  not  been  for  his 

^  ^atement  at  the  outset  that  the  defendant  brought  the  clerks 

the  hotel  and  engaged  their  board,  saying  he  would  be  re- 

^jH>iisibIc.     Fisher,  J.  That  statement  is  very  strong  evidence 

the  defendant's  primary  liability.    His  subsequent  acts  qual- 

^y  it ;  but  is  not  all  that  for  the  jury  ?)     No.    It  might  as  well 

said  that  if,  on  cross-examination,  a  witness  should  qualify 

statements  made  on  direct  examination,  both  should  be  left 

the  jury. 

The  expression  "  I  will  be  responsible,"  is  susceptible  of  two 
It  is  quite  consistent  with  this  that  the  clerks  were 
pay,  and  the  defendant's  promise  only  collateral.  The  con- 
^t;i-uction  must  be  gathered  from  all  the  acts  of  the  party. 
V^*^UFF,  J.  If  I  could  have  done  as  you  contend,  that  is,  con- 
^*der  the  whole  evidence  and  withhold  it  from  the  jury,  I 
^^o^ld,  I  think,  have  decided  that  the  promise  was  collateral 
would  not  have  left  the  case  to  the  jury.)     That  is  my 
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view;  and  I  think  you  should  have  nonsuited  the  plaintiff. 
Clearly  the  verdict  is  against  the  weight  of  evidence. 

Cur.  adv.  i^ult. 

The  judgment  of  the  Court  was  now  delivereil  by 

Allkn,  ('.  J.  Tills  was  an  action  brought  by  the  proprietor 
of  **  The  Royal  Hotel,"  in  Saint  John,  against  the  defendant,  for 
Ixmrd  and  lodging  furnished  to  his  clerks. 

The  plaintiff  swore  that  the  defendant  "  brought  clerks  to  the 
hotel  and  engaged  lK>anl  for  them."  The  defendant  himself 
l>oarded  at  the  hotel  from  August,  1872,  until  April,  1873,  and 
the  clerks  came  there  from  time  to  time  during  that  period.  It 
appeared  that  the  accounts  in  the  plaintiff's  books  were  kept 
against  each  clerk,  separately,  and  that  these  accounts  were 
rendered,  monthly,  to  the  clerks  themsidves,  who  frequently 
had  amounts  deducted  for  overcharge;  and  who,  themselves, 
made  the  payments  to  the  plaintiff  from  time  to  time  on  ac- 
count. Tlie  plaintiff,  in  explanation  of  the  circumstance  that 
the  accounts  were  kept  in  this  way,  said  that  there  were  several 
|x>i*sons  boarding  with  him  from  the  same  establishment,  and 
he  had  to  make  the  entries  in  this  way,  in  order  to  keep  them 
separate.  But  when  the  monthly  accounts  had  been  made 
up  and  been  rendered,  and  when  the  necessity  for  keeping 
them  separate  no  longer  existed,  the  balances  were  not  trans- 
ferred to  the  debit  of  the  defendant,  except  on  one  occasion, 
when  an  item  of  819  appeared  to  have  been  taken  from  the 
account  of  one  of  the  clerks,  and  placed  to  the  defendant's 
debit ;  but  it  was  obliterated,  and  the  defendant's  account  with 
the  plaintiff  in  the  books  of  the  latter  appeared  to  have  been 
finally  settled  and  paid  by  him,  without  any  of  the  clerics'  ac- 
counts being  included  in  it.  And  this  settlement  took  place 
after  all  the  clerks  had  left  the  hotel. 

There  was  clearly  evidence  to  be  left  to  the  jury  of  an 
original  promise  on  the  part  of  the  defendant  to  pay  for  the 
boan.1  of  his  clerks,  and  no  fault  can  be  found  with  the  manner 
in  which  the  learned  Judge  left  the  case  to  the  jury ;  but  the 
circumstances  strongly  tend  to  shew  that  the  verdict  is  oontnury 
to  the  evidence. 

No  doubt,  the  fact  of  the  accounts  being  kept  in  the  phun- 
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ifi^  ^^ooIm  against  the  clerks,  and  not  against  the  defendant,  is        ^877 
\sfi*»  ^Qfticlusive  that  the  credit  was  not  given  to  him :  Mount-     Raymond 
lUpkfu  V.  Lakenxan}    But  the  fact  of  the  settlement  with  the    Cummtngs. 
ddendant,  after  all   the  clerks  had  left,  without  any  claim 
bmog  been  made  by  the  plaintiff  for  payment  of  their  bills,  is 
>o  idverse  to  the  plaintiff's  present  claim,  iliat  we  think  this 
verdict  ought  not  to  stand. 
There  will  therefore  be  a  new  trial,  on  payment  of  costs. 
WnnoRE,  J.,  took  no  part,  as  he  had  not  heard  the  argument. 

Rvle  absolute. 


STE7ENS  V.  RYAN  et  al.  ^g„ 

^Oito  en  trial  of   deetion  petition — Review — Judge   ffrantiiig  secofid         OciT 
faU — Bide  fiUni  cls  to  eosta — Certificate  for  witnesses^  fees — 

Sheriff*8  fees. 

Judge  may  grant  a  Moond  fiat  for  a  cennBcl  fee  if,  upon  consideration,  he 
tUaka  tha  first  one  granted  iarafficient. 

petitioner  oppoaed  a  motion  to  eet  aaide  a  Judge*s  onler  to  tax  ooeta  of  an 
dectkm  petition  according  to  the  scale  of  fees  under  the  Common  Law  Pro- 
eedara  Act^  and  the  motion  was  refused.    The  rule  was  silent  as  to  costs. 


•^5mM,  that  the  petitioner  was  not  entitled  to  the  costs  of  opposing  the  motion. 

•^Od  (per  Allxk,  C.  J.,  WrmoRS  and  Duff,  JJ.,  Wkldon  and  Fishir,  JJ., 
dineoting),  that  a  certificate  or  order  is  necessary  for  the  taxation  of  wit- 
aMMa'  fees  on  a  trial  upon  an  election  petition  under  the  Act  32  Vict,  c.  32, 
i^  4S  (ConaoL  Stat  c  5»  s.  47). 

cU  (per  Aludt,  C.  J.,  Wjctmoiib  and  Duff,  JJ.)  where  it  appears  by  the 
Amirs  aocoont  that  he  had  made  charges  not  authoriaed  by  law,  such  charges 
ihoiild  not  be  allowed  on  taxation  of  costs ;  but  (per  Weldon  and  Fihiier, 
U,)  that^  in  the  absence  of  any  affidavit  impugning  the  correctness  of  the 
Miff's  aeooont,  his  return  is  conclusive. 

The  fiicis  are  fully  stated  in  the  judgment 
Oct  9th,  1877.     E,  L,  Wetmore  obtained  a  rule  ni»i  to  review 
^1%  taxaticm  of  the  petitioner's  costs  of  the  trial  of  an  election 
P^taon  under  32d  Vict,  c  32  (Consol.  Stat  c  5),  on  the  follow- 
^^  grounds :  (1)  that  Mr.  Justice  Weldon  having  granted  a  fiat 
lor  a  counsel  fee  of  $73,  he  could  not  afterwards  grant  a  second 
for  SI  10 — the  amount  allowed  on  taxation;  (2)  that  the  clerk 
W  improperly  allowed  the  petitioner  the  costs  of  opposing  a 
Motion  to  review  taxation,  where  the  rule   discharging  the 
ontion  was  silent  as  to  costs ;  (3)  that  there  should  have  been  an 
order  for  the  witnesses'  fees,  under  the  43d  section  (47th  section 
of  chap.  5,  Consol.  Stat),  before  these  were  allowed ;  (4)  and 
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1877         that  the  sheriffs  fees  were  too  lar^^e,  he  havinij  cliaro^Hl  for 
Stevens      posting  notices  in  each  parish,  and  there  Ixjing  no  affidavit  that 
^'-  his  fees  were  correct. 

Oct.  22d.  I),  L.  Ilaniixgton  shewed  cause.  The  coun- 
sel fee  is  in  the  discretion  of  the  Ju<lge.  As  to  the  costs  of  the 
former  motion  the  successful  party  ought  to  have  his  costs.  By 
section  01  of  32  Vict.,  c.  32  (Consol.  Stat.  c.  T),  s.  G7),  it  is  en- 
acted that  costs  shall  ho  taxe<l  by  the  clerk  upon  a  rule  of 
Court  or  Jud'ti's  order.  We  had  the  order  of  the  Judsre 
for  costs,  and  did  not  require  a  special  order  for  the  witness 
fees.  There  was  no  affidavit  that  the  sheriff's  account  of  his 
fees  were  incorrect.     He  cited  1  Tidd  Prac.  509. 

E,  L.  Wetmorc  in  support  of  the  rule.  After  the  presiding 
Judge  had  allowed  a  counsel  fee  his  power  was  gone ;  he  was 
fuvclus  officio  and  could  not  grant  a  second.  The  rule  dis- 
charging the  review  was  silent  as  to  costs  and  no  costs  could 
Yxi  taxed;  2  Chit  Arch.  (0th  ed.)  1214.  Tlierc  should  have 
been  an  order  for  witness  fees  under  the  43d  section. 

Cur.  adv.  vitlt. 

The  judgment  of  the  majority  of  the  Court  (Allex,  C.  J., 
Wetmore  and  Duff,  JJ.,)  was  now  delivered  by 

Allen,  ( -.  J.  This  was  an  application  for  a  review  of  the 
taxation  of  costs  on  a  trial  upon  an  election  i^tition  under  the 
Act  32  Vic,  c.  32,  on  the  following  grounds  : 

1st.  That  the  presiding  Judge  having  granted  a  fiat  for  a 
trial  fee  of  §73,  he  could  not  afterwards  grant  a  fiat  for  a  larger 
sum.  ■ 

2d.  That  the  petitioner's  costs  of  opposing  a  motion  to  set 
aside  the  Judge's  order  to  tax  the  costs  according  to  the  scale  of 
fees  under  the  Common  Law  Procedui-c  Act  were  improperly 
allowed,  the  rule  being  silent  as  to  the  costs. 

3d.  That  there  should  have  been  an  order  of  the  Judge  for 
the  allowance  of  the  witnesses'  fees. 

4th.  That  the  sheriff's  fees  taxed  w^ero  too  high,  and  that 
thci-e  should  have  been  an  affidavit  of  the  distances  travelled  hy 
the  sheriff  in  the  performance  of  the  seiTiccs  charged  for. 

Wo  think  there  is  nothing  in  the  first  objection.  It  was 
quite  within  the  power  of  the  presiding  Judge  to  grant  a  sec- 


V, 

Kyan. 


MICHAELMAS  TERM.  XLI.  VICT.  549 

ond  fiat,  if,  upon  consideration,  he  thought  the  fii-stonc  gitintcd       J877^ 
^was  insuflicient.  Stevens 

The  second  objection,  wc  tliink,  is  sustainable,  and  that  tlie 
costs  of  opposing  the  rule  to  rescind  Mr.  Justice  Weldon's 
order  were  not  taxable. 

We  also  think  there  should  have  been  an  order  for  the  taxa- 
tion of  the  witnesses'  fees,  under  the  43d  section  of  the  Act, 
Mrhich  declares  that  the  reasonable  expenses  of  any  pei-son  ap- 
I>earing  to  give  evidence  at  the  trial  "may  be  allowed  to  such 
I>erson,  by  a  cci-tificate  under  the  hand  of  the  Judge."  Without 
5*vicli  certificate,  where  is  the  authority  to  tax  such  expenses  ? 
It  was  contended  that  the  (Jlst  section  gave  the  authority.  But 
if   it  docs,  what  is  the  meaning  of  the  43d  section  ?     We  think, 
l^owever,  that  the  object  of  the  (Ust  section  is  for  an  entirely 
^listinct  purpose,  namely,  to  authonze  the  Judge  to  determine 
'^^v-Jiich  of  the  parties  shall  pay  the  costs  of  the  proceeding,  and 
'^^V'liether  the  successful  jmrty  shall  recover  the  whole,  or  only  a 
I^^rt  of  the  costs  incuiTed.     It  is  the  principle  upon  which  the 
^Osts  are  to  be  taxed  that  is  regulated  by  this  section. 

It  appears  by  the  sheriff^'s  account  annexed  to  the  papers 
'Used  in  taxation,  that  he  has  charged  for  posting  the  petition 
Or  notice  of  trial  in  each  Parish  of  the  County.  There  is  no- 
thing in  the  Act  requiring  this  to  be  done,  and  the  matter  will, 
pi^bably  be  rectified  on  a  re- taxation. 

The  rule  must  be  made  absolute  for  a  review  of  the  taxation 
of  the  costs,  and  for  a  re-taxation. 

Weldon,  J.  This  was  an  application  for  review  of  taxation 
of  costs,  on  several  grounds : 

1st.  Judge's  allocatur  for  a  counsel  fee. 

2d-  The  clerk  allowing  the  costs  of  affidavit,  etc.,  in  shewing 
cause  against  a  rule  nitfi  for  setting  aside  the  Judge's  order  for 
taxation  of  costs  where  the  application  was  refused,  but  was 
silent  as  to  costs. 

3d.  The  sheriff's  fees  charged  by  that  officer  are  too  much. 

4.  Witnesses'  had  been  allowed  no  order  of  a  Judge  therefor, 
Under  43d  section. 

It  appeared  due  notice  of  taxation  of  costs,  copies  of  papers, 
^tc,  according  to  the  usual  practice,  had  been  served,  and  the  de- 
^^ndants  and  their  counsel  were  in  attendance  l^cfore  the  clerk. 
G9 
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As  to  the  1st.  The  Judge's  allocatur  for  a  counsel  fee  was 
prescrilKjd,  and  the  power  of  the  Judt^e  to  grant  the  same  was 
authorized  by  the  Act  under  which  the  Election  Court  was  held. 
The  hearing  of  the  cause  occupied  nine  days,  from  nine  o'clock 
to  seven  ;  some  thii-ty  or  forty  witnesses  were  examine<l ;  there 
were  two  counsel;  and  the  Judge,  in  his  discretion,  allowe<l  81 10 
about  (twenty -four  guineas),  the  same  as  are  generally  taxed  in  the 
equity  and  common  law  side  of  the  Supreme  Court,  when  the 
causes  occupy  so  much  time. 

2d  gi-ound.  I  am  inclined  to  the  opinion,  after  judgment 
has  been  given  and  proceedings  are  taken  to  set  aside  the 
same,  the  costs  are  in  the  discretion  of  the  Court,  whether  the 
rule  is  made  absolute  or  discharged.  In  discharging  the  rule, 
the  Court  were  silent  as  to  costs;  if  by  analogy  to  other 
blanches  of  law  my  certificate  was  a  judgment,  and  sul^se- 
quent  costs  of  application  to  this  Couii  to  set  aside  my  order 
would  be  in  the  discretion  of  the  Court,  no  onler  having  been 
made,  I  think  the  $17  taxed  for  this  should  1x3  de<lucted  from 
the  taxed  bill. 

3d.  Sheriff's  fees.  The  defendants  (respondents)  ha<l  copy 
of  sheriff's  bill.  There  is  no  affidavit  that  the.  sheriff  ha<l  made 
an  improper  charge,  and  being  an  officer  of  the  Court,  what  lie 
charges  is  taken  to  be  priTna  facie  correct.  The  clerk  has  no 
means  of  ascertaining  the  incorrectness  of  his  charge,  unle.ss 
brought  to  his  notice  by  affidavit,  which  was  not  done ;  aiul, 
therefore,  I  think  the  taxing  officer  was  correct  in  allowinor  the 
sheriff's  charge  in  the  same  manner  as  in  all  other  cases  at 
common  law. 

4.  As  to  taxation  of  witnesses'  fees,  they  appeared  to  have 
been  taxe<l  in  the  usual  manner  upon  affidavit  of  their  attend- 
ance at  the  Election  Court  —  their  travel  being  materiaL 
The  certificate  or  order  of  the  Judge  for  the  taxation  of 
costs  under  the  61st  and  62d  sections  of  the  Bribery  and  Cor- 
ruption Act  of  1869,  was  made  in  accordance  therewith,  and 
followe<l  the  form  used  in  HebeH  v.  Hanington}  It  is  contended 
by  the  respondents'  counsel,  the  Judge  must  certify  under  the 
43  section  of  the  said  Act  I  am  opinion  this  section  does  not 
take  it  out  of  the  ordinary  mode  of  taxation  of  costs  of  wit- 

>  1  Pugs.  325. 
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^^^ses  in  a  cause.     Tlie  Judge  grants  his  certiticate  for  costs  of         ^^77. 
^^^  petitioner  s  witnesses*  fees  and  all  other  expenses  incidental      Stevmcs 
^   the  trial  of  the  election  petition.     This  certainly  includes  *• 

everything  and  the  taxation.     Tlie  G2d  section  says :  "  Costs 
••^hall  be  taxed  by  the  Clerk  of  the  Picas  upon  the  rule  of  Court 
o^  Judge's  order."     This  certainly  makes  him  the  taxing  officer 
''n  the  usual  and  ordinary  way. 

How  would  a  Judge  know  the  distance  the  witnesses  resided 
m  the  court  house.  The  travel,  the  number  of  miles,  the 
'js  the  witnesses  attended,  (these  being  material),  except  upon 
ffidavit  This  is  before  the  clerk  upon  notice  of  taxation. 
ut  if  a  Judge  is  to  make  a  certificate  as  in  the  43d  section, 
3  must  go  into  an  examination  and  have  the  parties  before 
im  with  their  affidavits,  and  he  then  gives  a  certificate  to 
€5  plaintiflT  or  petitioner,  and,  upon  that  the  clerk  taxes  the 
'"itnesses*  fees.  I  think  the  section  bears  no  such  construction, 
^m  of  opinion  when  the  order  of  the  Judge  is  made  for  the 
scation  of  costs,  they  would  be  taxed  in  the  ordinary  way 
the  Clerk  of  the  Pleas  in  the  same  manner  as  taxation 
costs  at  Common  Law  and  conformable  thereto. 
I  am  therefore  of  opinion  there  is  nothing  in  the  43d  sec- 
n  to  alter  the  mode  in  taxing  costs  different  from  what  was 
^^^optcd  in  Hehert  v.  Hanington,  before  referred  to,  and  that 
^li  e  $17.00  be  deducted  from  the  costs  taxed,  and  the  balance 
ill  be  the  sum  to  be  paid  by  the  respondents  to  the  petitioners. 
iFlSHER  J.     I  agree  with  my  brother  Weldon. 

lixdc  ahsoltUe. 


In  he  JOHN  P.  FORD'S  ESTATE.  ig;; 


PRICE  ET  AL.,  APPELLANTS  V.  FORD  ET  AL.,  RESPONDENTS.  Nov, 

•^  cfvancenient — Hotchpot — Passhi/j  accounts  before  Jxi/dge  of  Prohatei — . 
No  order  for  distrihution —  WhetJier  conclusive  against  parties 

receiving  tJieir  sliare. 

^^licre  the  intestate,  in  his  lifetime,  gave  his  daughter  £1,000,  the  same  was 
l^eld  to  bo  an  advancement  which  ought  to  have  been  taken  into  account  in 
<»iaking  a  distribution  of  the  estate. 

^«  accounts  of  the  estate  were  passed  before  the  Judge  of  Probates,  and  the 

^adge  made  his  decree,  as  follows  :    **1  do  therefore  decree  that  there  are 

in  the  hands  of  the  said  Jphp  Ford  and  Harriet  Au^sti^  Ke^tor,   to 
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1877  the    amount  of  eight  thousand  three  hundred  and  thirty-tivc  dollan  M 

fiTre  seventy  eent»,  to  be  distributed  among  the  heirs  and  next  of  kin  of  theaai 

John  P.  Ford,  according  to  law.*'  The  appellants,  by  their  guardian,  reoeiTi 
Ford.  their  share  of  this  sum. 

Ifehl,  that  the  passing  <jf  the  accounts   was  not  a  distribution,  and  the  deer 

was  not  conclusive  against  the  appellants, 
lu  the  passing  and  allowance  of  the  administrators'  accounts,  the  Judge  of  Pr 
bates  has  nothing  to  do  with  any  sum  advanced  to  any  of  the  next  of  ki 
becauoe  it  does  not  f(»rm  any  {K)rtion  of  the  assets  of  the  deceased  which  h*' 
come  into  the  haii<ls  of  the  administrators.  It  is  not  until  he  comes  to  null 
the  distribution  that  any  riuestiim  of  the  advancement  can  arise. 
(Jturrt'.  Whether  the  appellants  were  estopped  by  receiving  their  share  of  11 
money  in  the  hands  ot  the  administrators. 

This  wa«  an  appeal  from  tlio  judgment  of  Finneniore  K  Mo 
tin,  Esq.,  Judge  of  Prolmtes,  2>i'o  luic  vice,  Fonl  died  intcstpat 
leaving  one  son,  John  Ford,  one  daughter,  Mrs.  ilamet  Augiis 
Keator  (the  respondents),  and  three  grandchildren,  John  R: 
Price,  Beverly  James  Price,  and  Margaret  Clifl  Price  (the  app€ 
lauts).  In  May,  18(58,  the  intestate  assigned  a  moHgagc  f< 
$4,000  to  Mrs.  Keator.  During  his  lifetime  he  had  paid  part  < 
the  purchase  money  of  the  "  Fountain  House,"  Saint  John,  f< 
his  daughter,  Mrs.  Price,  the  mother  of  the  appellants.  In  Sc] 
tember,  1870,  the  accounts  of  the  adminis' lutoi-s  were  passe 
}>efore  E.  B.  Smith,  Esij.,  then  Judge  of  Prob..tes.  At  this  tim 
no  question  alx)ut  advancement  to  either  of  the  daughters  wj 
raised.  The  administrators  divided  the  balance  then  on  has 
between  the  parties,  and  the  appellants,  by  G.  R.  Price,  the 
guardian,  received  one-tliird  of  the  amount  left  after  pajrin 
the  intestate's  widow  her  third. 

In  February,  1875,  the  appellants  petitioned  to  have  the  es 
tate  closed  and  a  distnbution  of  the  assets  made,  claiming  thf 
the  84,000  given  by  the  intestate  to  Mrs.  Keator  should  I: 
brought  into  the  distribution.  The  Judge,  2>?'o  luic  vice,  lefuse 
to  entertain  the  petition  on  the  grounds,  among  othei*s,  that  th 
proceedings  l)cforc  Mr.  Smith,  in  1870,  amounted  to  a  distribt 
tion,  and  that  Price,  the  guardian  of  appellants,  assented  then 
to,  and  received  their  share. 

From  this  decision  the  appellants  appealed. 

April  18th,  1877.  Weldon,  Q.  G,  supported  the  appeal.  Th 
assignment  of  the  moiigage  to  Mi-s.  Keator  was  an  advana 
ment  which  should  be  brought  into  hotchpot :  Boyd  v.  Boyd 
The  proceedings  before  Mr.  Smith,  in  1870,  was  simply  a  paa 

»  L.  R.  4  Eq.  305.  ~ 
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ing  of  accounts.  It  was  not  final.  It  was  not  a  <listribution.  ^8^^ 
Wc  arc  not  estopped  l)y  the  proceedings  tlien  had,  although  tlie  /nn? 
question  of  advancement  was  not  raised.  Ford. 

C.  N,  Skinner,  Esq,,  Q.  6*.,  contra.     The  Piobate  Court  could 

only  adjudicate  upon  what  was  }>efore  it.     The   question  of 

Ijringing  this  amount  into  hotchi)ot  could  not  1k)  mised  there. 

This  would  have  to  be  done  in  a  Court  of  E<|uity :  Williams  on 

Ex.  (cd.  of  1859),  1350.     The  ([ucstion  of  advancement  could 

not  be  dealt  with  in  jmssing  the  accounts.     It  is  a  ([uestion 

Ixjtw^een  the  heirs,  and  they  would  have  their  remedy  hi  ecjuity. 

In  that  Court  justice  could  l>e  done  all  parties.     The  intestate 

paid  for  Mrs.  Price,  the  appellants  mother,  on  the  purchase  of 

tlie  "  Fountain  House,"  a  sum  as  large  as  that  given  Mrs.  Kea- 

tA>t\     If  one  amount  .should  be  brought  int<j  the  distribution, 

^ho  other  should  be  also.     It  wouM  work  great  injury  and 

^^ardship  to  do  othei'wise. 

Weldan,  Q.  C,  in  reply.  Cu  r.  adv.  vuH. 

The  judgment  of  the  Court  was  now  delivered  by 
Allen,  C.  J.   The  (juestion  in  this  case  is,  whether  Mrs.  Ilar- 
rtct  Augusta  Keator  is  bound  to  bring  into  distribuiicm  the 
sum  of  £1,000,  given  to  her  by  her  father,  the  intestate,  in 
May,  1868. 

There  seems  to  be  no  doubt  that  this  sum  was  an  advance- 
*^ent  which  was  liable  to  l>e  taken  into  account  in  makin*^  the 
distribution  under  the  statute,  and  the  only  question  is,  whether 
'^'V'hat  took  place  before  the  Judge  of  Prol)ates  on  the  j)assing  of 
^He  administrators' accounts  on  the  5th  Septend>er,  1.S70,  was 
**in  adjudication  on  the  question  of  advancement  which  pre- 
cludes any  further  enriuiry  into  the  matter. 

No  question  appears  to  have  l>een  raised  l>efore  the  Judge  of 
"t^robates  at  that  time  respecting  any  advancement  to  either  of 
^lio  daughters  of  the  deceased ;  the  only  cjuestion  adjudicati'd 
^pon  was  the  passing  and  allowance  of  the  accounts.  The 
•J^Udgo  allowed  the  accounts,  as  follows  : 

Whole  amount  received S^f),448  02 

Whole  amount  paid 1,112  32 

Amount  on  hand J?«,:33r)  70 

>n  which  the  following  decree  was  made : 
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1877  "  I  Jo  therefore  decree  that  there  arc  assets  in  tlic  hands  of 

In  re        the  said  John  Ford  and  Harriet  Augusta  Keator  to  the  amount 

Ford.       Qf  eight  tliousand  three  hundred  and  thirty-five  dollars  and 

seventy  cents  to  be  distributed  among  the  heire  and  next  of 

kin  of  the  said  John  P.  Ford,  according  to  law." 

Had  the  Judge  of  Pr©bates  made  a  distribution  of  this  sum 
among  the  next  of  kin,  as  lie  was  authorized  to  do,  without 
taking  into  account  the  sum  advanced  to  Mrs.  Keator  his  decree^^^ 
unappealed  from,  would  probably  be  conclusive ;  but  he  madc^^ 
no  distribution,  appai-ently  leaving  it  to  the  parties  to  divide ,^^ 
among  themselves.  In  the  passing  and  allowance  of  the  Adt>^ 
ministrator's  accounts,  the  Judge  of  Probates  has  nothing  to 
with  any  sum  advanced  to  any  of  the  next  of  kin,  becaiLse  f 
docs  not  form  any  portion  of  the  assets  of  the  deceased  whi( 
have  come  into  the  hands  of  the  ad  minis  tititors  ;  it  is  not  unl 
he  comes  to  make  the  distribution  that  any  question  of  tl 
advancement  can  arise,  and  as  he  has  never  made  any  adjue> 
cation  on  that  point,  the  matter  is  clearly  not  res  judicciia,  ai 
therefore,  we  think  the  judgment  of  the  Judge  of  Probat'«:#*, 
which  is  now  appealed  from,  in  which  he  declined  to  makcar 
order  of  distribution,  because  that  had  been  done  by  t^  \ 
decree  of   his  predecessor  in  September,  1870,  should  be  r  i 

versed. 

Whether  the  appellants  in  this  case,  by  accepting  the  sum, 
$1,852,  after  the  decree  of  September,  1870,  without  makr 
any  claim  that  the  amount  advanced  to  Mrs.  Keator  she- 
be  brought  into  distribution,  would   be   precluded  from 
making  such  claim,  is  a  question  which  may  arise  before 
Judixe  of  Probates,  when  the  matter  comes  before  him, 
which,  we  think,  we  are  not  called  upon  to  determine  on  r 
appeal.     It  will  also  be  a  matter  for  the  consideration  of 
appellants,  whether  they  will  gain  much,  if  anything,  by 
opening  the  matter ;  whether  the  amount  paid  by  the  decc^^B^ 
for  the  purchase  of  the  "  Fountain  House  "  property,  which  -'^^tis 
given  to  them,  will  not  reciuire  to  be  brought  into  advar:»cc- 
ment  as  well  as  the  £1,000  advanced  to  Mrs.  Keator.    It  wcr«'^ 
appear  tliat  the  justice  of  the  case,  as  well  as  the  wishes  of  "fcfa* 
deceased  would  be  met  by  allowing  matters  to  remain  in  tA*it^ 
quo;  but  the  legal  rights  of  the  appellants  appear  to  us 
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entitle  them  to  have  the  matter  investigated  before  the  Judge  1^77 

^  Probates.    The  api>eal  must  be  allowed,  but  without  costs.  In  re 

A ppeal  allmved.  F  o  r  i5 . 


GRAY  V.  ALCORN.  1877 

Afi^lnvit  for   attachment — Afisdescription   of  defeiidanCs   residence —  * 

Satiny  out  dates  infigxires — Promissory  Note — Xot  appearing  to 
he  negotiable — Affidavit  aided  by  copy  of  note  attached — At- 
tachment for  interest  on  note  not  payable  loith  inter- 
est— Reduced  by  amount  of  interest. 

^  ^o  affiflavit  for  an  attachment,  the  defendant  was  described  as  of  the  Parish 
^'  lincoln,  whereas  he  really^  lived  in  the  Parish  of  Burton.  The  dates  of  the 
?^tes  for  the  amount  of  which  the  attachment  issued  were  stated  in  figures, 
^>>9tead  of  in  words  at  length  ;  the  affidavit  did  not  shew  that  one  of  the  notes 
^^  negotiable,  thonsh,  by  the  copy  attached  to  the  atiidax'it,  and  referred  to 
^  it,  it  appeared  to  be  so.     The  attachment  was  issued  for  the  amount  of 

p^the  notes  and  interest,  although  they  were  not  made  payable  with  interest. 
y'^^  that  neither  the  misdescription  of  the  residence  of  the  defendant,  nor  the 
^^ct  that  the  date  of  the  notes  were  stated  in  figures  afforded  sufficient 
SiXHinds  for  setting  aside  the  attachment ;  that  the  6bjection  in  regard  to  the 
'H^te  not  being  negotiable,  was  cured  by  the  copy  attache<l ;  and  that  the 
^t^Mshment  for  the  interest  could  not  be  sustained,  aiid  that  it  should  be  re- 
duced by  the  amount  of  the  interest. 

This  was  an  application  to  set  aside  an  attachment  for  al- 
^iged  defects  in  the  affidavit,  which  are  fully  stated  in  the 
^<lgment  of  the  Court.  The  matter  was  referred  to  the  Court 
ly  Mr.  Justice  Wetmore. 

Oct.  9th,  1877.  Blair  was  heard  in  support  of  the  attach- 
^^Ht.  He  admitted  that  the  attachment  must  be  reduced  by 
he  amount  claimed  for  interest.  In  regard  to  the  other  points 
'«  cited  Kirk  v.  Alviond^  and  Edwarch  v.  Dick.^ 

O.  B.  Seely,  contra,  cited  Waterf^  v.  Joyce ;'  Crook  v.  Crook  ;* 
^tciynumd  v.  CaUhvell  ;*  Hughes  v.  Brett ;'  and  Chit.  Arch.  Prac. 
ed.),  755. 

Cm\  adv,  vult. 
The  judgment  of  the  Court  was  now  delivered  by 
Allen,  C.  J.     An  application  was  made  to  set  aside  the  at- 
tettnent  in  this  case  on  the  following  grounds : 

l8t.  That  the  affidavit  on  which  the  attachment  issued,  des- 
erihefl  the  defendant  as  of  the  Parish  of  Lincoln,  in  the  County 

'  2  Cr.  A  J.  3M.  »  3  B.  &  Aid.  495. 

•  i  D.  *  R.  150.  •  24  L.  &  J.  Ch.  504. 

*  Ster.  Dig.  n.  •  6  Bing.  239. 
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1877        of  Sunbiiry ;  whereas  the  defendant  states  that  he  resid 
Gray        lias  for  many  years  resided  in  the  Parish  of  Burton,  and 
*'•  resided  in  Lincoln. 

2d.  That  the  affidavit  was  defective  in  stating  the  dj 
the  notes,  for  the  amount  of  which  the  attachment  iss 
fif^ures,  iastead  of  words  at  len<5dh,  thus,  *'A.  D.,  1876." 

M.  That  the  affidavit  did  not  shew  that  one  of  the  not 
negotiable. 

4th.  That  the  notes  not  being  payable  with   interest, 
tachment  could  not  be  made  for  interest. 

As  to  the  first  objection,  we  think  the  misdescription 
residence  of  the  defendant  is  not  a  sufficient  gmund  for  : 
aside  the  attachment.  There  is  no  objection  to  the  wrii 
and  the  defendant  has  not  denied  that  he  is  the  maker 
notes  in  respect  of  which  the  attachment  issued,  thei^ef^ 
has  sustained  no  injuiy  l)y  being  described  in  the  affidav: 
the  Parish  of  Lincoln. 

In  support  of  the  second  objection,  the  case  of  Cr 
Crook^  was  relied  on.  That  case  does  not  shew  that  an 
vit,  stating  the  date  of  an  instrument  in  figures,  would 
defective  as  to  vitiate  any  proceedings  founded  upon  it 
extent  to  which  that  case  went  was,  that  the  Vice-Chai 
declined  to  interfere  to  compel  the  Clerk  of  the  Records 
an  affidavit  (which  he  had  refused  to  file), in  which  sums  of] 
were  set  out  in  figures  instead  of  words,  the  Vice-Chai 
saying,  that  though  thei'e  was  no  express  rule  on  the  s 
it  had  been  the  invariable  usage  to  write  in  the  body 
affidavit  sums  of  money  in  words  at  length.  The  obj 
here  Ls  that  a  part  of  the  date  of  the  note  is  set  out  in  ii 
We  are  not  aware  whether  there  has  been  any  uuiform 
tice  on  the  subject  or  not,  though  we  incline  to  think  wo 
length  have  generally  been  used  in  affidavits.  In  desc 
the  residence  of  a  deponent,  the  number  of  the  house  in  f 
has  been  held  sufficient.  Cooper  v.  Folkes ;'  and  there  see 
substantial  reason  why  the  date  of  an  instrument  may  z 
as  perfectly  and  correctly  described  in  figures  as  in  woi 
length.  In  several  of  the  f onns  of  affidavits  given  i 
Consolidated  Statutes,  dates  are  expressed  in  figures,  and 

»  24  Law  J.  Ch.  mi.  '  9  DowL 
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form  of  the  bill   of  foreclosure  not  only  the  date,  but   the        ^^77 
amount  of  the  mortgage  are  so  expressed.    Admitting  that  the       (Jray 
more  correct  practice  would  be  to  use  words  at  length  in  an 
affidavit,  we  are  not  prepared  to  say  that  the  use  of  figui-es  is 
such  an  objection  as  to  warrant  the  setting  aside  the  pro- 
ceedings. 

The  third  objection  is  cured  by  the  copy  of  the  note  which 
is  annexed  to,  and  referred  to  in  the  affidavit,  by  which  it  ap- 
pears that  the  note  was  negotiable. 

It  was  admitted  on  the  fourth  objection,  that  the  attachment 
for  the  interest  could  not  be  sustained.  As  the  principal  sums 
due  on  the  notes  are  clearly  distinguishable  from  the  interest, 
on  the  face  of  the  affidavit,  it  may  be  good  for  the  former: 
J^€yMs  V.  Collins /  Simonds  v.  SinicrtidA* 

The  attachment  will  therefore  be  icducc<l  by  the  amoimt  of 
trlie  interest — $23.75 — and  there  will  l)c  no  costs  on  the  appli- 
cation. 

Judfpnevt  aa'ovdingly. 


WETMORE  ET  AL  V.  McKENZIE.  1877 

-Bailment — Want  of  privUt/   Jietween   plaintiffs    ami    fle/eiuhmt — 3^0  ^* 

evidence  of  misfeasance —  Verdict  set  aside — Xo^isuit. 

^lie  defendant  was  master  ef  the  "  Francis  Hcrlxjrt,"  which  had  1)eon  chartere<l 
by  C.  McK.  k  Co.,  to  carry  a  load  of  deals  from  Saint  John  to  Dublin.  C. 
McK.  k  Co;  purchased  the  deals  from  J.  4  B.,  and  employed  them  to  deliver 
the  same  alongside  the  vessel.  C.  McK,  &  Co.  paid  J.  &  B.  for  the  scowoge, 
and  then  chaiiged  the  vessel  with  the  amount  so  paid  for  scowage.  J.  &  B. 
borrowed  a  scow  from  the  plaintiffs,  which  they  left  loaded  with  deals 
alongside  the  "Francis  Herbert,"  and  fastened  to  her  as  directc<l  by  the 
mate.  The  next  morning  the  scow  was  missing.  The  plaintill'a  did  not  offer 
any  evidence  to  show  how  the  scow  was  lost,  and  there  was  no  evidence  of 
miflleasanoe  on  the  part  of  the  defendant. 

ffMf  that  the  relation  of  bailor  and  bailee  did  not  exist  as  between  the  plain- 
'^Si  and  defendant,  and  in  the  absence  of  any  evidence  of  misfeasance  on  the 
part  of  the  defendant,  he  was  not  liable  to  the  plaintiffs  for  the  loss  of  the 


The  declaration  in  this  cause  contained  three  counts.  The 
first  count  alleged  "  for  that  the  plaintiffs  at  the  request  of  the 
defendant  caused  to  be  delivereil  to  him,  to  wit,  a  certain  scow 
of  the  plaintiffi,  to  be  kept  for  the  plaintiffs  and  returned  to 
^hein,  and  the  defendant  received  the  said  scow,  and  it  there- 
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IS""  iipiHi  iH^cain*'  ami  was  the  «liity  of  the  <lrft.'n<lant  to  tako  iliit- 
^v^:•i■^Jul:^.  an<l  proper  cai*e  of  tlie  said  scow,  aiiil  to  ro-deliver  lier  to  tli.' 
]»laintifls  on  re* | nest."  It  avers  a  re<iuest  to  re-dt 'liver,  anil  con- 
eludes  with  a  hreacli  "that  tlie  defen<lant  did  not  Like  tlue  an»l 
proper  car*',  etc.,  or  re-(leliver  when  re(|ne»<te«l,  hut  so  candrs.sly. 
etc.,  heliavrd  and  cundueti'd  liinisi'lf  witli  n*speet  to  the  jNaid 
scow,  and  iook  so  littk'  and  such  l)ail  cai"c  thereof,  that  liy  and 
throujrli  the  sai<l  carek\ssness,  negligence,  and  improper  con- 
duet  of  the  deft-ndant  and  his  servants,  the  same  was  h:ist  tt» 
the  ]>laintitis."  The  second  count  avers,  '*  that  the  defenilant, 
at  liis  sjK'cial  instance  and  re<iuest,  had  the  care  of  a  certain 
scow  of  the  plaintiffs,  antl  thereupon  it  l»ecame  and  was  thi; 
dutv  of  the  <lefendant  whilst  he  had  the  care  of  the  sai«l  scow 
to  take  (hie  and  proper  care  tliereof,  yet  he  did  not  take  du* 
ami  proper  care  thereof ,  but  neii^lec ted  soto<lo,  and  ti>ok  such  Ki«] 
care  thereof  that  the  same  went  adrift,  an<l  was  wliollv  lost  V 
tlie  plaintilf."     Thei-e  was  a  third  count  in  trover. 

The  pleas  were: — To  the  whole  duclaration,  not  •4:nihy  :  t4 
the  first  count  a  plea  travelling  the  <lelivery  of  the  scow  l»y  the 
plaintills  to  tlu»  <lefendant;  to  the  secoml  count  a  pKa  travur-s- 
in IX  thu  alleijation  that  the  defendant  had  the  care  and  ciist^nlv 
of  the  scow,  as  in  that  count  alleged. 

At  the  trial  before  Mr.  Justice  Duff,  at  the  Saint  John  Ni»- 
vend»er  Circuit,  1S7(»,  it  appeared  in  evidence  that  tlie  detVnd- 
ant  was  the  master  of  a  vessel  called  the  **  Fmncis  HerbiTt," 
which  had  been  charti'red  by  Messi-s.  (Aarvill,  McKean  ^:  <  \i..  to 
carry  a  can'o  of  deals  fiom  Saint  John  to  Dublin.  Thi*  eliar- 
terers  purchasetl  the  deals  from  Messrs.  Jewett  Bros,  \vhj»m 
tln»y  also  employed  to  deliver  the  d(»als  alongside  the  vesst'l. 
The  charterers  paid  Jewett  liro.s.  for  the  .scowage  of  the  ileals 
from  the  wharf  to  the  vessel,  and  afterwai'ds  charged  the  vessel 
with  the  amount  so  paid  for  scowagr*. 

E<lward  L.  Jewett,  a  mendKT  of  th"  firm  of  .iewett  Bros.,  tes- 
tified, among  other  things,  that  he  borrowed  the  scow — for  the 
loss  of  which  this  action  was  brought — from  the  plaintifls ;  that 
he  loaded  it  with  deals  and  took  it  to  the  "  Francis  Herbert," 
where  he  fastened  it  by  lines  thrown  to  him  from  the  ship,  and 
as  directed  by  the  mate.  Ho  saw  the  scow  again  that  after- 
noon lying  at  the  bow  of  the  ship,  where  he  had  that  day  left 
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it.    The  scow  was  then  partly  discharged.     The  next  inornin*^        ^^77. 
it  was  gone,  and  he  never  saw  it  aftei*wards.     There  was  no     Wetmoki 
evidence  in  the  plaintiffs*  case  to  show  how  the  scow  was  lost, 
^^eithcr  of  tlic  plaintiffs  were  called,  and  there  was  no  evidence 
fclat  they  owne<l  the  scow,  or  of  its  ever  btung  in  their  posscs- 
s^ion,  other  than  the  statement  of  Jewett  that  he  borrowed  it 
from  thcni. 

At  the  close  of  the  plaintiffs'  case  the  counsel  for  the  defend- 
ant moved  for  a  nonsuit,  but  on  the  plaintiffs'  counsel  consent- 
ing that  the  defendant  might  move  at  term,  the  learned  Judge 
declined  to  nonsuit,  and  i-eserved  leave  for  the  Court  to  enter  a 
nonsuit.     There  was  a  verdict  for  the  plaintiffs. 

Feb.  10th.  1877.  Weldony  Q.  (1,  obtained  a  rule  nif<i  for  a 
Jionsuit,  or  for  a  new  trial.  He  contended  there  was  no  privity 
^f  contract  between  the  plaintiffs  and  defendant,  and  the  learn- 
ed Judge  should  have  granted  a  nonsuit ;  at  all  events,  un<ler 
the  evidence,  the  jury  shoul<l  have  been  directed  to  Hnd  for  the 
defendant,  and  there  should  be  a  rule  for  a  new  ti*ial.  He  cited 
^Cixle  v.  South  Devon  liAixlway  Companf/y^  Mcars  v.  London 
^^tcl  SoiUhvjestern  ItaUvxty  Company ,  Lancashire  Waggon 
Company  v.  Fitzhugh^  Tancred  v.  Allgood* 

June  l-3th  and  14th,  1877.     Palmer,  Q,  C,  shewed  cause.     It 

^•^akes  no  difference  who  put  the  plaintiffs'  scow  in  the  defend- 

'^nt's  possession.     The  master  of  the  ship  is  in  a  different  posi- 

*'ion  from  an  ordinary  employee.     The  master  is  the  dominim 

o^  the  ship,  and  all  the  sailoi*s  are  under  his  control.     If  vessels 

conie  into  collision  although  the  master  is  asleep,  he  is  liable. 

Tile  scow  was  in  the  possession  of  the  defendant,  or  of  his  servants, 

for  the  purpase  of  earning  money  in  connection  with  the  ship. 

It  was  under  his  charge  and  disappeared  in  the  night,  and  the 

^^efcndant  could  give  no  account  of  it.   There  was  then  evidence 

^f  negligence,  and  this  was  a  question  for  the  jury.     The  very 

'**ct  of  its  getting  away  is,  of  itself,  evidence  of  negligence.    It 

^'as  clearly  the  defendant's  duty  to  keep  a  watch  on  the  ship, 

^nd  if  this  had  been  done  the  scow  would  not  have  gone  adrift 

«fy  view  is  that  the  defendant  was  bound  absolutely  to  i*eturn 

the  scow,  and  he  could  only  get  rid  of  the  liability  by  reason 


12  W.  U.  1115.     ^  11  C.  B.  N.  S.  850.    »  GU.  &N.  502.    *  4  II &  N.  438. 


560 


CASES  IN  THE  SUPREME  COURT, 


1877 

WiTMOBE 
V, 

McKenzie. 


k 


of  the  vi^  iiiajov.  It  was  decided  in  a  late  case  in  the  House  c 
Lords  that  the  question  of  negligence  is  exclusively  one  for  th 
jury.  (Allen,  C.  J.  If  a  bailee  loses  goods,  no  doubt  he  mm 
excuse  himself  in  some  way).  That  principle  was  affirmed  L 
the  case  of  Mackenzie  v.  Cox.^  The  case  clearly  ought  to  hav 
been  left  to  the  jury.  Bridges  v.  NoHh  London  Railway*  Jack 
aon  V.  Metropolitan  Railway  Company y^  WUliania  v.  Janes.* 

The  action  could  be  maintained  by  the  plaintiffs.  They  lei 
the  scow  to  Jewett  Bros.,  for  a  particular  purpose,  Nichols  ^ 
Bustard^  Mears  v.  Tlie  Londati  and  Southwestern  Railway  Cc 
The  lending  of  the  scow  to  Jewett  Bros.,  for  tlie  purpose  ( 
scowing  involved  an  authority  to  them  to  deposit  it  with  tfc 
defendant,  but  this  is  not  important  as  his  liability  is  the  same 
Byrne  v.  Boadle^ 

Weldon,  Q.  (7.,  in  support  of  the  rule.  The  authorities  cite 
by  my  learned  friend  do  not  apply.  In  almost  all  of  them 
will  be  found  that  there  was  a  direct  relationship  between  tl 
owner  of  the  property  and  the  pereon  sought  to  be  chai^d.  I 
By)*nc  V.  Boadle  the  plaintiff  was  lawfully  walking  on  tb 
public  street,  and  it  was  the  defendant's  duty  to  take  care  an 
sec  that  nothing  fell  upon  him  from  the  defendant's  sho] 
Liability  for  negligence  whei'e  it  arises  from  contract,  ma 
arise  either  from  an  act  of  omission  or  of  commission.  Her 
the  plaintiffs  lent  the  scow  to  Jewett  Bros.,  not  knowing  wha 
they  were  going  to  do  with  it.  The  deals  were  to  be  put  along 
side  by  Carvill,  McKean  &;  Co.,  and  when  the  deals  were  pa 
on  board  it  was  their  duty  to  take  the  scow  away.  It  was  no 
in  the  charge  of  the  defendant.  What  contract  was  there  be 
tween  him  or  the  owners  of  the  vessel  and  the  plaintiff  ?  H 
did  not  bonow  the  scow.  Carvill,  McKean  &  Co.  were  not  hi 
agents.  Tliere  was  no  contract  and  the  master  (the  defendant 
was  not  the  bailee  of  the  scow ;  even  if  he  was  be  did  all  tha 
he  was  bound  to  do. '  He  fastened  it  to  the  ship  in  the  usoi 
way.  It  might  as  well  be  said  that  the  owner  of  lands  npos 
which  timber  has  floated  would  be  liable  if  a  stranger  cam 
and  took  it  away.    (Allen,  C.  J.    There  the  owner  could  hay 
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nothing  to  do  with  tho  matter.  The  master  has  something  to  do         ^877 
"With  the  scow).  Wktmore 

Where  an  action  was  bi-ought  for  nonfeasance  the  liability  ^^  *'• 
must  come  from  a  contract,  or  from  a  duty  cast  on  the  defend- 
ant by  law.  Misfeasance  is  quite  a  difiei*ent  tiling.  The  liability 
here,  if  any,  is  that  the  master  of  the  vessel  is  liable  as  a  depos- 
itary, in  which  case  he  would  only  be  liable  for  gross  negligence. 
In  MoAJcemie  v.  Cox  it  was  averred  that  the  dogs  were  left  with 
the  defendant  to  be  kept  for  rew^ard.  The  allegations  contain- 
ed in  the  declaration  in  this  case  were  not  proved,  and  we  are 
entitled  to  a  nonsuit. 

GiUin  V.  McMiUlin^  shews  that  a  case  should  not  Ix)  left  to 
&  Jury  because  there  is  a  scintilla  oi  evidence,  but  that  the  true 
i^ule  is  that  in  every  case  before  evidence  is  left  to  the  jury, 
t-l^ere  is  a  preliminary  (juestion  for  the  Judge,  not  whether  theru 
^3  literally  any  evidence  but  whether  there  is  any  evidence 
'ipon  which  a  jury  can  properly  proceed  to  fin<l  a  verdict  for 
tile  party  producing  it,  upon  whom  the  onus  of  proof  is  im- 
I>08ed.    At  all  events  we  are  entitled  to  a  new  trial. 

Cur,  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Duff,  J.     The  declaration  in  this  cause  contains  three  counts. 

The  first  count  alleges  for  that   whereas  the  plaintiffs,  at  the 

I'equest  of  the  defendant,  caused  to  be  delivered  to  hiin,  to  wit, 

*  certain  scow  of  the  plaintiffs*  to  be  kept  for  the  plainti(Fs  and 

x^tumed  to  them,  and  the  defendant  received  the  said  scow, 

^nd  it  thereupon  became  and  was  the  duty  of  the  defendant  to 

tcUce  due  and  proper  care  of  the  said  scow,  and  U)  re- deliver  to 

the  plaintifis  on  request.     It  avers  a  request  to  re-deliver ;  and 

Concludes  with  a  breach,  that  the  defendant  did  not  take  due 

^Hd  proper  care,  etc.,  or  re-deliver  when  requested ;  but  so  care- 

loesly,  etc,  behaved  and  conducted  himself  with  respect  to  the 

^^d  scow,  and  took  so  little  and  such  bad  care  thereof,  that  by 

^^d  through  the  carelessness,  negligence  and  improi>cr  conduct 

of  the  defendant  apd  his  servants,  the  same  was  ]ost  to  the 

plaintiffii.     The  second  count  avers  that  the  defendant  at  his 

^joecioZ  instance  dnd  request  had  the  care  of  a  certain  scow  of 

^He  plaintiffs',  and  thereupon  it  became  and  was  the  duty  of 
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1^"^        tlic  dtfendant,  wliilst  lio  had  the  care  of  the  said  scow  to  take 

\Vktmoi:k     <lue  and  proper  care  thereof,  yet  he  did  not  take  due  and  pro- 

'•  j)er  care  thereof,  but  neglected  so  to  do,  and  took  such  l>ad  cam 

tliereof  that  the  same  icent  adrift,  and  was  wholly  lost  to  the 

plaintiffs.     There  was  a  thinl  count  in  trover. 

The  pleas  were,  not  guilty  to  the  whole  declaration ;  a  sec- 
ond plea  to  the  first  count  traversed  the  delivering  of  the  scow 
to  the  defendant  by  the  plaintifTs,  as  alleged  in  the  first  count. 
A  second  plea  to  the  second  count  travei*sed  the  allegation  that 
th(i  defendant  had  the  care  and  custody  of  the  scow  upon  the 
terms  in  that  count  alleged. 

At  the  trial  before  me  at  the  Saint  John  Noveml>er  Circuit, 
1  .s7f),  it  appeared  in  evidence,  that  the  defendant  was  the  mas- 
ter of  a  vessel  called  the  "  FiTtncis  Herl)ert.,"  which  had  lx?en 
chartered  by  Carvill,  McKean  &  Co.  to  carry  a  cargo  of  deals 
from  Saint  John,  N.  B.  to  Dublin.  The  charterer  purchased 
the  deals  from  Messi"s.  Jewett  Bros.,  whom  they  also  employed 
to  deliver  the  deals  alongside  the  vessel.  The  charterers  paid 
Messrs.  Jewett  Bros,  for  the  scowage  of  the  deals  from  the 
wharf  to  the  vessel ;  and  afterwards  charged  the  vessel  with 
the  amount  so  jmid  for  scowage. 

Edward  L.  Jewett,  a  member  of  the  finn  of  Jewett  Bros.,  tes- 
'  tlfie<l  that  his  iinn  had  sold  the  cargo  of  the  "Francis  Herbert" 
to  Carvill,  McKean  &  Co.  He  said  that  he  borrowed  the  scoto 
in  question  from  the  i)laintiffi<,  loaded  her  with  deals,  and  took 
her  to  the  "  Francis  Herbei-t,"  where  he  fastened  her  by  lines 
thrown  to  him  from  the  ship,  and  as  directed  by  the  mate.  He 
saw  hei*  again  the  afternoon  of  the  same  day  on  which  he 
had  taken  hei*  to  the  ship,  lying  at  the  bow  of  the  ship,  where 
he  had  left  her  partly  discharged.  Tlie  next  morning  the  scow 
was  missed,  and  he  never  aftenvards  saw  licr.  There  was  no 
evidence  in  the  plaintiffs'  case  as  to  how  she  was  lost. 

Neither  of  the  plaintifEs  were  called,  and  there  was  no  evi- 
dence that  they  owned  the  scow,  or  of  her  ever  having  been  in 
their  j)ossession,  or  of  their  having  any  interest  in  her,  except 
that  Mr.  Jewett  said  ho  had  borrowed  her  from  them. 

At  the  close  of  the  plaintiffs'  case  the  learned  counsel  for  the 
defendant  moved  for  a  nonsuit ;  but,  upon  the  plaintiffs'  coun- 
sel consenting  that  the  defendant  might  move  at  the  term. 
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declined  to  nonsuit,  and  reserved  leave  for  him   to  move        1^77 
c*?ii.  Wetmokk 

In  pursuance  of  the  leave  reserved  Mr.  Weldon,  in  Hilaiy'         ^'• 
irm  last,  moved  for  and  obtained  a  rule  nisi  for  a  nonsuit  or 
for  a  new  tml,  which  was  argued  in  Trinity  Term  last. 

It  is  unnecessary  for  us  to  discuss  the  grounds  taken  for  a 
now  trial,  because  we  think  those  taken  for  a  nonsuit  must 
prevail. 

There  is  no  evidence  whatever  of  a  conversion   under  the 

nt  in  trover,  neither  is  there  any  under  the  fii'st  count,  that 

ttixe  plaintiffs  at  the  request  and  instance  of    the  defendant 

J3cd  to  be  delivered  to  the  defendant  a  scow  of  the  plaintifts* 

V>c  kept  for  the  plaintiffs  and  returned  to  them,  etc."     It  did 

riot  appear  that  the  plaintiffs  even  knew  for  what  purpose  Jewett 

'^^'^«.ixted  the  scow  when  he  borrowed  her,  or  that  Jewett  himself 

■=^^^0^  where  he  was  going  to  take  her,  until  he  received  Carvill, 

^^oKean  &  Co's.  directions.     He  stated  in  his  evidence  that  he 

^^"ovild  have  taken  the  scow  and  deals  to  any  ship  in  the  harl)or 

***"^^t;  they  directed  him  to  do.     Having  received  their  directions 

"^^  t.ook  them  to  the  "  Francis  Herbert,'*  where  he  left  them  as 

^*^^ady  described.     The  second  count,  as  well  as  the  first,  is 

^^Unded  on  a  bailment.    Although  framed  in  tort,  they  are  both 

^^Unded  on  contract,  and  the  duty  alleged,  in  this,  as  in  all  such 

^^^*es,  is  the  common  law  duty  arising  out  of  the  particular 

^ortji  of  bailment  which  the  contract,  whether  express  or  iiu- 

P*ied,  creates.     There  is  no  pretence  for  saying  that  there  was 

^^y  express  contract  between  the  plaintiffs  and   defendant,  re- 

*^ting  to  the  scow,  and  we  think  that  none  can  be  implied. 

A  here  is  no  privity  whatever  shewn  to  exist  between  them. 

•*  Viwett  was  not  acting  as  the  plaintiffs*  agent  in  scowing  the 

^*^aLs ;  he  was  employed  by  Carvill,  McKean  &  Co.  to  do  so,  and 

^''sis  paid  by  them  for  his  services. 

There  being  no  privity  of  contract  between  the  defendant 
^^(1  the  plaintiffs,  the  latter  cannot  recover  on  either  of  these 
^Ouni«.  If  it  had  been  shewn  that  they  were  the  owners  of 
^•Oe  scow,  and  it  had  l>een  proved  that  the  defendant  had  done 
^>*  covimitted  any  a<:t,  whereby  their  property  was  damaged, 
^'ley  might  sustain  an  action  for  the  damage  done  to'  it.  For, 
'Although,  independently  of  conti-act,  the  common  law  impose!^ 
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1877        no  duty  upon  a  person  to  take  care  of  another's  property  ^ 
Wetmoiie     may  liappen  to  come  into  his  possession,  it  will  not  permil 
^'  to  do  an  act  whereby  it  is  injured.     In  legal  phraseology 

not  liable  for  nonfeasance,  but  he  is  for  misfeasance. 

All  the  cases  on  the  subject  will  be  found  consAtent  witli 
proposition.  The  case  of  CoUett  v.  The  London  and  A 
irpMvni  Raibray  Lompanyy  which  was  cited  for  the  plaii 
on  the  trial,  is  not  applicable.  There  the  declaration  aver 
statutory  <luty  arising  under  1  and  2  Vic,  c.  98,  to  cany  the  j 
tiff  as  an  officer  of  the  post  office,  and  for  whose  carriagi 
defendants  were  entitled  to  receive  remuneration  undei 
0th  section  of  that  Act. 

Tdiirrrd  v.  Atlgoody  and  the  Lancashire  Waggon  Comj 
V.  Fltzhvgh^  were  both  cases  of  misfeasance.  In  each  caa 
sheriff'  seized  and  sold  the  property.  Nidtoh  v.  Bastard 
eides  that  either  bailor  or  bailee  of  a  chattel  bailed,  wii 
reward,  may  maintain  trover,  if  the  chattel  is  AvrongfuUy  t 
out  of  the  ]»ailee*s  possession.  Thei-e  the  act  of  taking  the  i 
tel  out  of  the  l»ailee*s  possession,  would  bring  the  case  w 
the  principle  I  have  stated. 

Williariis  v.  Jones'  was  a  peculiar  case.  The  plaintiff 
lent  his  shed  to  the  defendant  to  make  therein  a  sign  be 
and  J,  a  carpenter,  employed  by  him  to  make  it,  whilst  at  i 
in  the  shed  upon  the  sign  l)oaixl,  lighted  his  pipe  from  a  u 
with  a  shaving,  which  he  dropped,  and  thereby  set  fire  U 
shavings  on  the  gi'ound,  whereby  the  shed  was  burned.  It 
(m<leavorcd  in  argument  to  treat  this  as  a  species  of  baili 
called  commodatuTii.  But  the  question  in  that  case  really 
whether  or  not  the  master  was  liable  for  the  negligence  ol 
cai-penter,  who  was  his  sen^ant.  The  Court  held  that  he 
not,  because  lighting  his  pipe  was  not  an  act  done  by  the 
vant  in  the  coui'se  of  his  employment.  Assuming  it  to  1 
Ix'cn  a  bailment,  there  was  a  direct  privity  between  the  p 
tiff  and  defendant  in  that  case. 

In  Mears  v.  The  London  and  Soxithwesteim  Railway  ( 
l>any^  the  injury  complained  of  was  the  direct  result  of  ai 
done  by  the  defendant,  viz.,  the  raising  of  a  boiler  out  ol 

1  16  Q.  B.  984.  '  4  H.  &  N.  438.  *  6 IL  ft  N.  fi02. 
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^^Tge.     And  the  declaration,  in  that  case,  stated  that  the  plain- 
tiff before  and  at  the  time  of  the  committing  of  the  grievances 
^^^Teafter  mentioned  was  the  owner  of  a  certain  barge  which 
Said  barge  was  before  then  let  to  hire  to  one  John  Scott  Russell 
for  a  certain  time  then  unexpired,  and  the  same  was  then  in 
the  possession  of  the  said  John  Scott  Russell,  by  virtue  of  the 
said  letting,  the  reversion  therein  then  belonging  to  the  said 
plaintiff;  that  the  defendants  were,  by  their  sen^ants,  engaged 
-irh  raising  a  boiler  from  and  out  of  the  said  barge  yet,  etc.  The 
deolaraiion  was  demurred  to,  and  the  Court  held  the  count  to 
l>e  good,  inasmuch  as  it  disclosed  a  permanent  injury  to  the 
plaintiff's  reversion,  by  the  act  of  the  defendants.     Williams,  J. 
a^-ys :  **  It  seems  to  me  to  be  clear,  that  though  the  owner  can- 
»^ot  bring  an  action  where  there  has  been  no  permanent  injuiy 
to  the  chattel,  it  has  never  been  doubted  that  where  there  is  a 
permanent  injury,  the  owner  may  maintain  an  action  against 
t-he  person  whose  rt^rongful  act  luis  atused  that  injun/" 

The  other  cases  cited  by  the  counsel  for  the  plaintiffs  on  the 
^^gument  of  the  rule :  Byrne  v.  Boadhy  Scott  v.  The  London 
I^och  Comn'pany^  Bridges  v.  The  London  and  Northwestern 
^RcAhvay  Comimny,^  all  turned  upon  the  question  of  negligence, 
^pon  whom  the  burthen  of  proof  of  negligence  was,  and 
"^^hether  there  was  evidence  of  necjlifjenee  to  be  left  to  the 
jury.  They  are  not  applicable  to  the  question  now  under  con- 
sideration. 

Upon  the  ground  that  the  relation  of  bailor  and  bailee,  as 
^i^tween  the  plaintiffs  and  <lefendant,  was  not  shewn  to  exist, 
**either  was  thefe  evidence  to  go  to  the  jury  of  any  miftfeasttnce 
^*xi.  the  part  of  the  defendant,  we  think  that  the  rule  must  Ik? 
^i^ade  absolute  for  a  nonsuit. 

Wetmore,  J.  being  related  to  one  of  the  plaintitts,  took  no 


Ride  ahmlute  for  it  nonsuit. 


1877| 

Wetmori 

r. 
McKenzik. 


*  2  H.  t  C.  722,         ^  3  H.  &  C.  rm. 
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IS77  WETMORE  V.  HARDING. 


Oct. 


X(dlce  of  action — Xot  a  proceedhig  in  the  Court — G'oof^!  thovyh  tfh 
hff  an  attorney  icho  Juis  not  taken  out  his  certificate. 

Where  the  attorney  who  gave  a  Justice  of  tlie  Peace  notice  of  action  as  rc4| ai 
>»y  Rev.  Stat,  c.  129,  s.  8  (Consol.  Stat.,  c.  90,  b.  8),  had  not  paid  the  Ijbr 
Fee  under  22  Vict.,  c.  28  (Consol.  Stat.,  c.  34)  at  tlie  time  of  ^ivin^  the  not 
1)ut  {)aid  before  the  M'rit  in  the  cause  was  issued,  the  Court  refused  to  set  at 
the  procee<ling8,  as  the  notice  was  not  a  proceetling  in  any  C<»urt. 

DtHhrUay  v.  Mackcii,%  1  Hau.  138,  approved. 

Tlie  plaintiff's  attorney  gave  a  notice  of  action  to  a  Justice 
the  Peace  a.s  required  by  Rev.  Stat.,  c.  129,  s.  8.     At  the  ti 
of  giving  the  notice  he  had  not  paid  liis  library  fee,  but 
paid  this  before  he  brought  the  action. 

Oct.  20th,  1877.    Ahvard  moved  to  set  aside  the  procecdii 
in  the  suit  and  the  notice  of  action  on  the  ground  that 
plaintiff^s  attorney  had  not  taken  out  his  certificate  when 
gave  the  notice  of  action.      He  cited  22  Vict.,  c.  28   (Com 
Stat.,  c.  34),  and  De^ibrisay  v.  Mackay} 

Cur.  adv.  vnlt 

The  judgment  of  the  Court  was  now  delivered  by 

Wkldon,  J.  Mr.  Alward  moved,  on  a  former  day  in  t 
Term,  to  set  aside  the  notice  of  action,  summons,  and  sub 
quent  proceedings  in  this  cause  on  the  ground  that  the  pla 
tiff"s  attorney,  T.  Medley  Wetmore,  lia/l  not  taken  out  his  o 
tificate  under  22d  Vict.,  c.  28,  at  the  time  when  the  notice 
action  was  served.  The  affidavit,  on  which  the  motion  m 
made,  states  that  the  action  was  brought  against  the  defendn 
as  a  magistrate  in  and  for  the  County  of  Queen  s.  And  t 
notice  of  action,  signed  by  the  plaintiff  himsdlf,  and  ondors< 
"T.  Medley  Wetmore,  plaintiff's  attorney,"  was  servetl  « 
the  18th  November,  1870,  and  the  summons  in  the  cause  w 
issued  3d  February,  1877. 

Chapter  129,  s.  8  of  the  Revised  Statutes  enacts,  "That  i 
action  shall  be  commenced  against  a  justice,  for  any  official  za 
until  one  month  at  least  after  notice,  in  writing,  of  such  acti( 
served  upon  him  or  left  at  his  usual  place  of  abode,  in  whii 
the  cause  of  action,  and  the  Court  in  which  it  is  to  1)e  hroug] 
shall  be  explicitly  stated ;  and  the  name  and  place  of  abode  • 
the  attorney  endorsed  thereon." 

»  1  Han.  138. 
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No  objection  was  taken  to  the  notice,  except  that  T,  Medley 
Wctmoie,  whose  name  was  endorsed  thereon  as  plaintifTs  attor- 
ney-, Imd  not,  on  the  day  of  service  of  the  notice,  taken  out  his 
cei*tiiicate  under  22d  Vict.,  c.  28 ;  and  the  only  question  we  have 
to  consider  is  whether  that  objection  is  a  valid  one. 

By  the  22d  Vict.,  c  28,  intituled  "  An  Act  relating  to  the  Law 
Library,"  every  attorney  of  the  Supreme  Court  is  required,  on 
or  before  the  first  day  of  Tiinity  Term,  in  each  year,  to  pay  to 
the  Clerk  of  the  Pleas  the  sum  of  fifteen  shillings  for  the  pur- 
po.se  of  providing  for  and  maintaining  the  Law  Library.  And, 
by  the  3d  section  of  that  Act,  it  is  enacted  tliat  "  No  attoniey 
shall  bo  allowed  to  praciic4i  in  the  Supreme  Court  after  the  first 
day  of  Trinity  Term  in  each  year,  unless  such  payment  is  made; 
hilt  an  attorney  who  has  neglected  to  make  the  payment  on  or 
^fore  the  first  day  of  Trinity  Term,  may  do  so  at  any  time 
^•hereafter  for  the  purpase  of  enabling  him  to  resume  his  prac- 
tice." 

J^otwitlistanding  the  failure  to  comply  with  the  rec^uirements 
^f  the  Act,  the  defaulter  still  retains  his  place  on  the  roll  of 
^t^tomeys.  It  will  be  ol>8erved  that  he  is  only  deban*ed  from 
^*  2>racti8iny  in  tlie  Supreme  Court";  and  we  think  that  the  in- 
dorsement of  his  name  on  a  notice  of  action  to  a  magistrate 
'loes  not  come  within  the  prohibited  business.  The  notice  is 
*iot  a  proceeding  in  any  Court.  It  is  an  intimation  that  an 
Action  tvill  he  com'menccd  at  a  future  period,  and  it  informs  the 
party  to  whom  it  is  addressed,  in  what  Court  that  action  will 
oe  prosecuted. 

The  purpose  of  the  notice  is  to  afford  the  magistrate  an  oppor- 
tunity of  tendering  amends ;  and  the  name  of  the  attorney  and 
"i^i  place  of  abode  are  required  to  be  indoreed  thereon,  so  that 
^he  magistrate  may  know  where,  and  to  whom  to  make  the  ten- 
sor. But  for  the  Act,  which  recjuires  the  name  of  an  attoniey 
^^  be  indorsed  thereon,  the  plaintiff  might  as  well  have  named 
^^y  layman  as  his  agent  to  receive  the  tender.  The  law,  how- 
ever, requires  the  name  of  an  attoniey  for  that  purpose.  It  can 
^3.ko  no  possible  difference  to  the  defendant,  whether  the  attor- 
^^y  who  so  indorses  it,  has  paid  his  annual  contribution  to  the 
'^^Vf  Library  or  not.     And  the  rcquirements  of  chap.  129,  s.  8 

the  Revised  Statutes  we  think  have  been  complied  with,  in 


1877. 
Wetmokk 

»». 
Harding. 
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l^T"         tills  ivspi'ct,  when  tlic  notice  lias  been  indoi'scMl  with  the  name 
Wbtmoisi:     ,,f  ji^ii  attorney  \\\)im  the  roll  of  the  Supi-enic  Court. 

Di'shnHfiij  V.  Mm-bnj^  with  the  decision  in  which  case  we  en- 
tirely concur,  was  a  very  different  case.  That  was  an  applica- 
tion to  sft  asidt;  a  writ  issue<l  in  the  Supreme  Court  by  an 
iinc<'rtilicated  attornev. 

AFr.  T.  Sbvllrv  Wetiiiore  had  taken  out  his  certificate  l-»cfore 
he  issnetl  the  sunnnons  in  this  cause ;  and  therefore  the  siini- 
mons  was  re;:jiilarlv  issued  within  the  authority  of  that  case. 
The  motion  jmist  be  dismissed. 

WiCTMoJu:,  J.  beinix  related  to  the  plaintiff,  t^ok  no  part. 

Motion  I'pfusrtf. 


IS77 


EI.)!\irNJ)SON  V,  TEMPi.E. 

Veniirf  (ff/ninsf  t  riiU'iur  -\riv  trial  rc/nscd — W/trrc  Utc  c/tfcc/,  coticern- 
In;/  mhii'.h  fn'tiu'stf  sjntJcc,  affordel  vvidencc  on  if  *  face  jttstift/iiiy 

the  jury  in  discreditinr/  the  wI'.h'sf. 

Where  \\]vm  the  trial  (»f  a  cauae  a  witiicds  for  the  doicndant  swore  that  the 
plaiiitif)'  signed  anil  Healed  a  cerLiiii  inatrumcnt,  which  evidence  was  unoon- 
tradictod,  Imt  from  the  appearance  of  the  pai>cr  itself,  it  was  doubtful  whether 
is  waH  sealed  at  the  time  of  signing,  and  the  jury  disbelieved  the  witnew,  and  ^ 

j^avo  a  verdict  iu:cordiiigly,  the  Court  refused  to  ilisturb  the  verdict.  /^ 

Trespass    tried    at    the   York   sittings   before   Mr.    Justice 
Wetmore.  "^ 

The  facts  of  the  case  are  fully  set  out  in  the  judgment  of    ^ 
the  Court.  ^^^ 

Oct.  i)th,  1S77.     G.  F.  Gmjory  moved  for  a  new  trial  on  t^c^i*^^^, 
''rounds  that  there  was  no  evidence  to  leave  to  the  jury  that^^-e^    ' 
the  seal  wasaflixed  at  any  other  time  than  at  tho  signing  of  th<^,^^^^ 
paper,  and  that  McPhei-son's  evidence,  on  this  point,  was  un  .c::^  q, 
contradictetl,and  cited  Doe  dinn  Garnons  y. Knight*  and Xeiw^:^  ^^^ 
v.  Wick'hamJ^ 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Allkn,  C.  J.  This  was  an  action  of  trespass  against  tlL«::S~die 
Sheriff  of  York  for  taking  the  plaintiff  s  property,  to  which  UiMrS'^^c 
defendant  pleaded  not  guilty,  and  not  possessed ;  on  which  \asaes^MLKx& 

>  1  Ilan.  138.  >  5  B.  &  C.  671.  ■  L.  R.  2  H.  L.  296. 
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^^re  joined.    He  afterwards  pleaded  a  release  of  the  action         ^877 
pteta  darrein  contimiancey  to  which  the  plaintiff' replied,  1st  Edmundson 
non  eat  factum ;  2d.  That  the  release  was  obtained  by  fraud 
while  the  plaintiff  was  intoxicated. 

In  support  of  the  plea  of  release  it  was  sworn  by  one  John 
McFherson  (who  was  the  real  defendant),  and  who  obtained  the 
alleged  release  from  the  plaintiff,  that  he  (McFherson)  put  the 
seal  to  the  paper  at  the  time  it  was  executed,  an<l  that  the 
plaintiff  acknowledged  it  in  the  usual  way  by  putting  his 
fiDger  on  it  It  was  not  disputed  that  the  plaintiff  had  signed 
the  paper  which  was  relied  on  as  a  release  ;  but  the  plaintiff's 
contention  was  that  McFherson  had  made  him  drunk,  and  ob- 
tfitined  his  signature  to  the  paper  while  he  was  unable  to  under- 
at-and  what  he  was  doing ;  and,  also  that  there  was  no  seal  to  it 
^vlien  he  signed  it.  There  was  ample  evidence  that  McFherson 
l^atd  gone  to  the  plaintiff's  house,  taking  with  him  the  paper 
^^hich  the  plaintiff  signed ;  that  he  took  liquor  with  him,  and 
ii^Titod  the  plaintiff  to  drink,  which  he  did  several  times,  and 
^^^^as  evidently,  very  much  intoxicated  at  the  time  he  signed  the 
P^per.  The  plaintiff  was  87  years  of  age,  and  his  memory, 
apparently  much  impaired.  He  swore  that  he  had  no  recollec- 
Won  of  signing  any  paper  at  the  time  McFhei*son  came  to  his 
house.  His  daughter-in-law,  who  was  present  when  the  paper 
'^as  signed,  swore  that  she  did  not  see  the  seal  on  it  as  she  re- 
membered, and  could  not  say  whether  she  saw  it  or  not. 

The  release  was  drawn  by  McFherson's  attorney,  and  con- 

^uded  with  the  words :  "  Witness  my  hand  and  seal  AugustSlst, 

1876."    The  seal  was  a  part  of  a  torn  bill  stamp,  affixed  with 

Mucilage,  and  in  doing  which  the  paper  was  soiled  for  the  space 

Qf  about  half  an  inch  above  and  below,  and  to  the  left  side  of 

^te  seal.    The  latter  part  of  the  plaintiff's  surname  was  very 

^lose  to  the  bottom  part  of  the  seal,  the  upper  part  of  the  second 

^  appearing  to  run  slightly  under  the  stauip.     This  letter  d 

appears,  by  the  different  color  of  tlie  ink,  to  have  been  written 

^ter  the  plaintiff  signed  his  name,  indeed  it  is  not  very  clear 

^liat  there  was  any  second  d  in  the  name,  as  written  by  the 

plaintiff.     It  also  appeared,  that  in  connection  with  the  signing 

^f  this  release,  the  parties  spoke  about  discharging  a  judgment 

'W'hich  McFherson  had  obtained  against  the  plaintiff"s  son,  on 
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1877        condition  that  the  son  would  give  McPherson  liis  note,  indorsed 

Edmundson    by  the  plaintiff,  for  SlOO.     The  son  objected  to  give  this  note, 

"•  and  it  was  contended  that  the  aiTangcnient  was  entire,  and  that 

Temple  •  • 

the  release  of  this  action  was  not  to  take  effect  unless   the 
judgment  against  the  son  was  discharged. 

The  learned  Judge  left  the  following  questions  to  the  jury  : 

1st.  Did  the  plaintiflF  execute  the  release,  that  is,  did  he  sign, 
seal  and  deliver  the  release?  Telling  them  that  if  the  seal  was 
put  on  after  the  paper  was  signed,  without  the  j>laintiff'8 
authority,  it  would  not  be  his  deed. 

2d.  Was  the  aiTangcment  that  the  plaintiff  should  give  the 
release,  and  his  son  sign  the  note  for  $100,  and  the  judgment 
against  the  son  be  discharged,  an  entire  agreement  ? 

3d.  Was  the  release  to  operate  unless  the  sveral  inattei*s  were 
(lone  ? 

4th.  Was  the  plaintiff,  when  he  executed  the  release,  in  such 
a  state  of  intoxication  as  not  to  know  what  he  was  about  ? 

The  jury  answered  the  1st,  od  and  4th  questions  in  the  nega- 
tive. In  aaswer  to  the  second  question,  they  found  that  the 
release  was  intended  to  be  part  of  an  arrangement,  that  a  judg- 
ment held  by  McPherson  against  the  plaintiff  *s  son  should  be 
cancelled,  on  a  notice  being  given  for  a  certain  amount.  Ver- 
dict for  the  plaintiff. 

A  new  tiial  was  moved  for  on  the  ground  that  there  was  no 
evidence  to  leave  to  the  jury  that  the  seal  was  afBxed  at  any 
other  time  than  at  the  signing  of  the  paper,  and  that  McPher- 
son's  evidence,  on  this  point,  was  uncontradicted. 

So  far  as  related  to  the  verbal  testimony,  this  was  no  doubt 
true,  for  it  nmst  be  admitted  that  the  testimony  of  Jane 
Edmundson  did  not  contradict  McPherson  ;  but  there  was  the 
very  suspicious  appearance  of  the  paper  itself,  which  the  jury 
had  before  them,  and  had  the  right  to  inspect.  Knight  v. 
Clements}  There  was  also  the  very  unsatisfactory  account 
given  by  McPherson  about^  it,  that  he  could  not  say  when  h<^:^ 
got  it,  or  what  he  got  it  for,  or  how  long  he  had  it  Whethe 
the  seal  was  affixed  before  the  plaintiff  signed  the  paper,  d 
pended  upon  the  uncorroborated  testimony  of  McPhereon,  whcx^ 
evidence  the  jury  have  thought  fit  to  disbelieve ;  and  no 

»  8  A.  &  E.  215. 
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3wa.inining  the  paper  and    knowing  tlie  circumstances  under        1877 

liich  the  plaintiff's  signature  was  obtained  to  it,  could  well    Edmundson 

y  that  they  were  certainly  unwarranted  in  the  conclusion  at     ^   *'• 

liich  they  have  arrived.     In    Wortman  v.  Maiier,^  the  case 

tlopended  on  the  testimony  of  one  witness,  and  the  jury  having 

found  against  his  evidence,  the  Court  refused  to  disturb  the 

verdict. 

The  jury  have  also  found  in  this  case  the  giving  of  the  release 

'^as  part  of   an  arrangement  about  discharging  a  judgment 

Q'gainst  the  plaintiff's  son;  and  was  not  to  operate  unless  that 

a-irangement  was  carried  out.     If  the  case  depended  upon  this 

finding  alone,  perhaps  it  would  require  further  investigation. 

On  the  other  ground,  however,  though  some  of  us  have  doubts 

a.bout  it,  the  majority  of  the  Court  is  of  opinion  that  the  evi- 

^lence  fully  wan-anted  the  verdict.     The  rule  will  therefore  be 

refused.      . 

Rule  refxmed. 


GIBSON   AND   WIFE  v.  THE   NORTH  BRITISH   AND 
MERCANTILE  INSURANCE  COMPANY. 

-^^/onitfy — Undertakiiig  hi/y  to  pay  costs  of  the  day — Aj>pUcatlon,  under 
Consol,  Stat,  c.  38,  s.  27^  for  Fi  Fa.  refused. 

^e  Conrt  will  not  make  an  order  under  Consol.  Stat.,  c.  38,  a.  27,  for  an  oxecu- 
'tion  to  iastfe  against  an  attorney  for  costs  which  ho  has  undertaken  to  \)&y. 
1*be  person  seeking  to  compel  the  performance  of  the  undertaking  should  apply 
^or  a  role  calUng  upon  the  attorney  to  shew  cause  why  an  attachment  shouhl 
«iot  issue. 

*©«•  Weldon,  J.  The  provisions  of  the  Consol.  Stat.,  c.  38,  s.  27,  are  confmcd 
^^o  the  parties  to  the  action. 

October  20th,  1877.  Palmer,  Q.C.,  moved,  under  the  Consol. 
^^t,  e.  38,  8.  27,'  for  an  order  for  an  execution  to  issue  against 
tho  goods  of  the  defendants'  attoniey.  The  attorney  had  given 
*^  undertaking  to  pay  the  plaintiffs  the  cost  of  the  day  on  the 
^uae  being  made  a  remanet  at  the  Saint  John  Circuit  in 
August,  1877.  The  order  at  Nisi  Prius  had  been  ma<le  a  rule 
of  Court,  and  the  casts  had  been  taxed,  but  it  di<l  not  appear 
^*  they  had  been  demanded  from  the  attorney. 

Car.  adv.  vidi. 
^*ie  following  judgments  were  now  delivered : 

3  Allen.  309.  See  ante,  p.  514. 
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^^^"^  Weldon,  J.     This  is  an  application  for  an  execution  agai 

Gibson       the  defendants'  attorney  on  an  undertaking  for  the  paymenl 

"-'•^         tlie  costs  of  the  day  on  the  putting  off  the  cause  at  the  5 

HK      o  Tii  Yyiws  Court  at  Saint  John,  in  August  last,  under  the  27  sec  of  c 

British  and  '  ^  * 

Mkrcantile  ^^^y  ^f  the  Consolidated  Statutes,  which  states,  "  Any  pen 

Ins.  Co.        who  is  entitled  to  apply  for  an  attachment,  may,  without  a 

demand  of  the  money  ordered  to  be  paid  on  application  obb 

an  order  of  the  Court  or  Judge,  that  an  execution  in  the  fo 

[B]  may  issue." 

I  am  of  opinion  this  section  only  applies  to  the  parties  in  i 
suit.  If  an  attorney  in  a  suit  gives  an  undeitaking  in  ore 
to  obtain  an  attachment  agaiast  him  he  must,  I  think,  have 
opportunity  to  answer  the  application,  and  therefore  an  apj 
cation  for  a  rule  to  shew  cause  must  be  first  obtained  on  pro] 
materials. 

Applications  of  this  kind  are  not  of  common  occun*enee,  a 
there  are  few  cases  to  be  found  in  the  reports. 

The  principal  and  fii-st  case  I  find  is  Ilellings  v.  Jones}  T 
defendants*  attorney  entered  into  an  undertaking  under 
Judge's  order  to  pay  the  debt  and  costs  on  proceedings  bei 
stayed ;  the  defendant  died  before  taxation  of  costs,  and  t 
attorney  contended  he  was  discharged.  The  order  was  made 
rule  of  Court;  a  ride  nisi  was  obtained,  calling  on  the  defen 
ant*s  attorney  to  shew  cause  why  he  should  not  pay  i' 
plaintiff's  debt. 

The  Court  inquired  of  the  prothonotary  as  to  the  practice 
such  cases,  and  he  not  being  aware  of  any  such  having  oocurrc 
The  Judges  of  the  other  Courts  were  referred  to  so  as  to  mal 
the  practice  uniform.  Lord  Chief  Justice  Best  now  observ< 
that  upon  enquiry  it  had  been  ascertained  that  there  was  ] 
settled  practice  on  this  point  in  the  Court  of  Queen's  Bom 
nor  could  the  officer  of  the  Court  recollect  that  such  a  case  hi 
ever  occurred  there.  But,  said  his  Lordship,  we  are  of  opinio 
that  notwithstanding  the  death  of  the  defendant,  his  attottu 
was  bound  to  perform  his  engagement  as  by  his  undertaking 
pay  the  plaintiff'  the  debt  and  costs,  he  admitted  the  justice 
the  claim,  and  such  admission  of  the  attorney  is  equivalent 

>  10  Moo.  360. 
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«L  judgment  by  default,  and  the  rule  must  therefore  be  made    _  1S77 
itfaaolute.  (iiBsos 

Archibald's    Prac.  8th    ed.   7C,  thus  lays  down  the  rule  :  ''-^ 

•*  In  general  when  an  attorney  in  a  cause  gives  an  undertaking,    britisiiani* 
in  his  character  of  an  attorney,  the  Court  will  imforce  such    Mkrcantili: 
undertaking  or  punish  the  breach  of  it  in  a  summary  way." 
And  at  page  78,  "  The  application  should  be  supported  by  an 
affidavit  setting  out  the  undertaking  and  shewing  such  facts  as 
will  induce  the  Court  to  interfei*e." 

I  am  of  opinion  that  this  is  the  course  which  the  plaintifFs 
ttiust  pursue  before  the  Court  will  interfere  or  grant  a  rule  for 
*n  attachment  or  a  writ  of  Fi  Fa.,  under  the  27th  suction 
rf  cap.  58  Consol.  Stat.  That  section,  in  the  view  I  take  of  it, 
^ly  applies  to  the  parties  in  the  cause.  Most  certainly,  the 
attorney  should  be  called  upon  for  payment  after  the  costs  had 
"©on  taxed,  and  his  refusal  to  perform  his  undertaking — and 
^his  appearing  to  the  Court — a  rule  would  be  gi'anted  for  him 
^  shew  cause  why  he  refuses  to  perform  the  undertaking  he 
'^^'Ul  made. 

The  motion  for  an  order  to  issue  an  execution  under  the  said 
*^th  section  of  cap.  58  Consol.  Stat.,  will  Ik?  refused. 

'Wetmore,  J.     If  the  costs  had  been  demanded  and  refused, 
^*ie  plaintifis  could  apply  for  a  rule  ni.-^l  foi*  an  attachment. 
"*^is  motion  should  he  refused. 
Fisher  and  Duff,  JJ.  concurred. 

Allex,  C.  J.,  heincr  related  to  the  defendants'  attorney,  took 
^o  part. 

Motion  rrfuf^cd. 


O'f. 


GIBSON   AND  WIFE  v,  THE   NORTH  BRITISH   AND 
MERCANTILE  INSURANCE  COMPANY. 

CaiU(>f  the  day — Trial postpoiied — AUowanc*'  of  IrairUisiy/r^s  of  wlt- 

it^nct    leaving  Jiome  after    jwstpoiiement   to    attenl   trial — Phtin- 

^ffi  cUiomey  not  hcntiul  to  slop  wiitiesses  hy  Uletp'aphin'i  to  thin,i. 

iTie^  phmtiffs  resided  at  Somervillc,  near  Boston.     The  cause  was  called  on  for 

trial  about  1,  p.  m.,  and  the  trial  was  put  off  on  the  dcfomlauts  undertakin-.; 

to  p*v  the  OMts  of  the  day.     The  plaintitra  h>ft  lioaton  the  next  moruini;  to 

Mtt^Mta  the  trial.   The  clerk,  on   the   taxation  of  cohtts,  allowrMi   thciii   their 

fniVcUing  fees. 
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I '•■77  //..''',  thai  ululr  ii  V. .»  ■  ill.-  iluty  i.i  tin-  pi;iijitill.i*  .-ilt'jnu'y  tu  u*>  all  reauioiiali 

riV..r;s  t«i   t*>\*  ill'-  .•laintiil"   rV..:a  ■■  ijuin-.  I.-  w.'. ;  imt  ImuiihI  t«i  tcUyraph,  uiiU-£=: 
***'■  •'  •  til"  li'hiiil.ii.tN  n.-i|!t« -ti«l  ]iiiii  ti»  •!.•  ^■.•.  :iJi'!  otlt-n-tl  to  pay  tin-  exj^iisr  t   ■ 

r.  1.  I"-r.iii!il:;  •,  :ii>ii  tluit  l!i  ■  ^.•!i:i;  v..i^  li   lit  in  iJl-iwin.;  the-  iilaiiitill'.i'  tiiivclliift 

"I'lii:      N'i'i.iii       '■■'    ■ 

t'.KIilSil  AMI 

Mi.hi  \.!ii.!:       Hi-i.  '2i)\\\.  '• -.V7.      11'//./'/'.  (J.  (\.  iiiuvi'«l  i"nr  a  riiii*  ti>  ivvir — 
(In-  t.r.ati.iii  ni'  iln'  ct.-i .;  i.i"  ili,-  ilav.     Tin- onlv  oliit'ctioii  w;  _s 
in  tlii'  clril/  .  ailnv.iiiici'  m\'  ilu'  jilaiiu'iHV  tmvi-Ilint;  fei.'s  fro- 
III.  (oil  to  S:\lni  .l.'hii.    'i'ih-  (MiiM"  v»a*i  ijia«lt.'  a  ivmani.'t  1»et\voc.:=* 
t\v«l\i'  «»*(loc'I;  au"]  (.iif  n\!n-k,  iiii  tlu*  th^iVinlaiits  umltTtakii 
in  ].My  tlif  (-(..sts  nt'  tlir  «Iay.    'J'lic  plaiiiliris  li-ft  Si)ini.*rvilK\  nt- 
Im».,i.»ii,  I  111-  inNj.  iMoriiiiiL^  t<»  attoihl  lln'  trial  of  llu*  cause.     A 
Wi'Moii  (•.•mt'r.<lt.<l   thai    tin*    ])laintitfs'  attoriU'V  slunii*!   ha 
ii-K'urai.hi«l   the   plaintitis    not  tcj  couk'.     1I«*  cit^J  Allpttrt 
Llihlit'iiK  mill  Pi'tnftlf\ii,f  V.  Mttiif,  fiorr.' 

Cur.  iitlr,  rtttt. 
Tin-  iinl'^n.icni  of  thr  Court  'Wklpon',  Kisiiki:,  Wktmhuk  aL. 

Di'KK,  J»I.  .  was  llnw  (hiivrrrd  hv 

Dill'.  .1.  -Mr.  Wt'Mon.  <jii  a  fornu'r  dnv  in  tliis  Term,  inov 
for  a  n'vii.'W  of  laxaiion  <»f  C(»sts,  nnclrr  a  rule  of  Court  in  tl 
can  ir.  Th«r  trial  of  Uu*  cans.'  at  thi?  last  August  (.'ircuit  for  J 
Jolni  was  jit)stponi'il  on  the  application  of  tluMlofi*u»lants,  uj^ 
thr  trriiis  of  payment  of  thi'  costs  (;f  the  day.  The  ortlcr 
Misi  Prius  postponiniL;  the  trial  wa.-^  niaile  a  rnle  of  C-onrt.  iind 
which  the  costs  havi?  Inien  taxed  hv  the  clerk.  And  it  is  tl 
taxati«)n  which   tin*  clrfendauts  asked  to  liave  roviewed. 

The  only  it<'Mi  alleL(o«l  to  have  heen  inipropci'ly  taxed  a 
fdlowt'd  hv  the  clerk  is  a  chari'ii  for  travolliiiij:  foes  of  t 
jilaintill's.  frtnn  ]5oston,  in  the  St^ile  of  ilassachiisctts,  t^)  Sai 
John.  Ut  attend  thi»  trial  as  witness  in  the  cans«\  The  ord 
postponini^^  the  trial  was  nia<le  about  one  o'cl(H*k  intheday,aB 
the  plaintifls  left  liost<m  lor  Saint  Jolinon  the  following  inor 
in<i;.     Mr.  YvVldoii  urfjeil  that  tli(>  plaintitis'  attorney,  imnuM 

ately  that  tin-  trial  was  i)ut  off,  shouM  have  u.scd  i-casonal 

eflViits  to  have  stoi)ped  the  plaintifls  from  leaving  Boston,  a 
that  now  when  the  telegraph  is  a  usual  and  common  modi 
of  Ciininiunication,  he  shouMha\c  telegraphed,  citing  Allport 
Jinlilirlif''  [ind  Profhlfottt  v.  Mcniiffioi'/.* 
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^^rtaiiily  was  the  iliity  of  tlie  plaintifis'  attonu-y,  as  Hi>un  l^""- 
^V^\i  onler  putting  off  tlio  trial  of  the  cause  was  ina^lo,  to  ii>-o  Ci^o^i 
all  rcasonalJe  cffoits  to  .stop  the  plaintiiKs  from  coiniii!:^  to  Saint  v. 

J^^hn, and  to  avert  the  heavy  expense  of  tluir  doing  so.     l^»ut  ^"^    "Sohtu 
^^  think  that  no  re(fsonahlc  ellbrt  wliich  he  couhl  liave  made,    xf...n  Av-n.  i- 
^^Uld  have  enabled  him  to  do  so.    Baston  is  l)etween  400  hun-    In.s.  Co. 
"tidand  500  miles  distant  from  Saint  John,  anrl  a  lett^-n*  writ- 
^'H  from  the  latter  place  on  the  afternoon  of  one  <lay,  would 
"^t  have  reached  the  plaintiffs  in  Boston  in  time  the  following 
horning,  to  have  stoppcMl  the  witnesses. 

We  do  not  think  that  Proiulfoot  v.  Moutr/iurc  is  an  analogouo 
^^c.     And  we  are  not  prepared  to  say  that  the  attorney  was 
'Quired  to  use  the  telegmph,  at  all  eventss,  unless  the  defend- 
ants re<|Ue.stcd  him  to  do  so,  and  offered  to  defray  the  expt»nse. 
Allen,  C  J.  took  no  part. 

Motion  vcfu.^n.d. 


I>XJNN  et  al.  v.  the  FREDERICTON  ROOM  COMPANY.        '*>"• 


^^^  of  exdiawje  or  proinUsory  note — When  jHU/mcnt  and  dlnrhartjc  of 

the  oriffincU  inJebtetlncss — -t  qntistloiifov  the  jory Xev)  trial — 

Ladies  on  tlie  jxirt  of  creditor  takiiuj  a  bill  or  note. 

•  licthcr  or  not  a  bill  or  iiutc  is  tAkcii  in  discharge  .iiul  satiKfa«ition  of  a  pre- 
existing debt  is  a  question  for  the  jury  ;  anil  where  the  jury  viiHA  unable  to  :ii<iy 
"Whether  or  not  a  draft  or  note  was  so  taken  in  discharge  and  satisfaction,  and 
5^  verdict  was  thereu])ou  entered  f«;r  the  plaintifT,  the  Court  sent  the  caje 

^     ^lown  for  a  new  trial. 

^••ccrc.  Whether,  where  the  creditor  having  received  his  debtor's  draft  on  a  third 
TXiTSon,  in  wlyMc  hands  the  flebtor  had  funds,  neglected  to  present  the  draft 
xor  acuepianco  and  givo  to  the  defendant  notice  oi  uon-accept;uice,  the  jury 
tthoald  not  have  been  directed  that  tlie  creditor  was  guilt\M>f  such  laolies  as  to 
vnmke  the  debt  his  own,  and  ])rcclude  him  from  recovering  against  the  <le- 
fcndant. 

Assumpsit  tried  Ixifore  Allen,  C.  J.      The  plaintill'  had  sup- 
"I^lied  the  defendants  with  goo<ls  and  had  taken  their  notes  foi* 
^X 810.14,  dated  loth   Oct.  1874,  i>ayable  two    months   after 
date. 

In  DeeeuilKjr,   1«S74,   after  the  note  was  due,  the  plaintiff 

applied  to  the  company  for  payment,  and  they  Vieing  unahle  to 

P*y»  gave  him  a  di-aft  on  E.  ]).  Jewett  k.  Co.  (who  wertj  owing 

thetn),  for  S1846.71,  payable  ninety  days  after  date.     Jewett  cV 

Co.  refused  to  accept  the  draft,  and  after  some  negotiation  be- 
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i«77         twcoii  tlie  plaintitr  and  E.  D.  Jewctt  (the  resident  member  of 

^^^'^'"       tlio  linji),  about  the  matter,  the  plaintiff',  on  the  19th  February^ 

^      '•  187."^  took  E.  1).  Jewctt  &  Co.'s  note  for  $2093.83,  payable  six 

HoomCo.      nujnths   after   date*,  and  gave  Jewett  his  account,  made  out 

a«j;aiiist  tht'  liooiii  Company,  with  the  following  receipt  signed 

l)y  liiiu  at  the  foot  of  it :  "  Received  payment  by  E.  D.  Jewett 

♦S:  Co's  note  for  ?201)3.?s3,  payable  six  months  after  ^date,  19tli 

This  note  included  the  interest  due  up  to  the  time  the  note 
would  fall  due,  and  also  a  small  additional  sum  due  to  the 
])hiintiirfrom  the  defendants  for  goods  sold  since  the  draft  was 
ij:ivon.      Defore  this  note  came  due  E.  D.  Jewett  &  Co.  had 
failed,  and  the  (piestion  in  dispute  was,  whether  the  plaintiff  j 
had  liiken  the  dmft  upon  Jewett  &  Co.  in  payment  and  satis- — . 
faction  of  his  demand  against  the  Boom  Company ;  or,  whethei^*^ 
he  hail  merely  taken  it  on  account  of  his  demand.     He  denicf^^. 
that  he  had  ever  agreed  to  take  the  draft  in  satisfaction  of  hi;^ 
bill  from  the  comimny.     He  stated  that  he  had  talked  with 
1).  Jewctt  (who  was  one  of  the  Directors),  about  his 
a^^ainst  the  company,  before  the  note  was  given ;  that  Jewe^.^ 
said  he  expected  to  get  the  management  of  the  company, 
he  thought  things  would  work  better.     The  plaintiff  then 
iis  follow.s :   "  I  told  him  I  would  give  them  six  months,  i 
longer,  if    they  required  it.     He  said,  six  months  was  loi 
enough.     Nothing  was  said  about  discharging  the  debt,  all  1 
wanted  was  to  get  time." 

On  cross-examination  he  said,  "Jewett  asked  me  if  he  cot 
get  time  on  that  account ;  I  conversed  with  Jewett  about 
particular  draft  (the  draft  given  by  the  company  to  Jewett 
Co.) ;  he  asked  me  if  he  could  get  time  on  that  account ; 
asked  if  we  would  give  time.  I  told  him  I  would  consider 
and  give  him  an  answer.  He  spoke  of  the  company  not 
worked  right,  and  said  if  they  could  get  time  he  thought  th^^^, 
could  make  arrangements.  This  conversation  was  previous  * 
the  six  month's  note  being  given." 

Jewett's  account  of  the  transaction  was,  that  his  firm 
undertaken  to  purchase  certain  stock  and  claims  of  the 
Company,  for  the  purpose  of  bringing  the  company  mider 
charge ;  that  they  wci*e  to  purchase  the  plaintiff's  claim 
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c  company,  and  he  asked  the  plaintiff  what  time  he  would         ^^77 

^e;  that  ho  said  six  months  ;  that  he  (Jewett)  then  complet-        Vuvs 

tbb  purchase,  and  gave  the  note,  and  the  plaintiff  signed  the  ^' 

- .   .  Fredekicton 

*^^^>Pt.  Boom  Ck). 

At  the  time  the  di-aft  was  taken,  there  was  no  doubt  of  the 
Alnlity  of  Jewett  &;  Co.  to  pay.  The  company  credited  the 
axnoant  of  the  draft  to  Jewett  &  Co.  at  the  time. 

The  learned  Judge  left  the  following  questions  to  the  jury, 
*icne  of  which  they  were  able  to  answer,  and  he  then  directed  a 
'V'crdict  for  the  plaintiff. 

Ist  Did  the  plaintiff  accept  and  receive  the  draft  on  Jewett 
&  Co.  for  SI84C.71,  in  full  satisfaction  and  discharge  of  his 
^iim  against  the  Boom  Company  to  that  amount? 

2d.  Did  the  plamtiff  accept  and  receive  E.  D.  Jewett  6u  Co's 
^ote  for  $2093.82  in  satisfaction  and  discharge  of  his  claim 
^igainst  the  Boom  Company  to  that  amount  ? 

3d.  Was  the  note  for  ^2093.82  given  to  the  plaintiff  by  E. 
I^.  Jewett  &  Co.  for  the  purchase  of  the  plaintiff's  claim  against 
^e  Boom  Company ;  or,  was  it  given  by  Jewett  as  an  addition- 
al security  to  the  plaintiff  for  his  demand  against  the  Boom 
Company,  and  in  consideration  for  his  agreement  to  give  the 
Company  time  for  payment  of  the  debt  ? 

In  a  former  term,  Skiniier,  Q,  C,  obtained  a  rule  nUl  for  a 
**ew  trial. 

June  15th,  1877.     Palmer,  Q.  C,  shewed  cause.     The  sole 
*lUestion  is  whether  thei-e  was  e\4dcnce  to  >>e  left  to  the  jury 
^hether  the  note  of  E.  D.  Jewett  &  Co.  for  S2093.83  was  taken 
^n  dischat^  and  satisfaction  of  the  plaintifTs  claim  to  that  ex- 
*-ent     In  point  of  law  the  taking  of  the  note,  whether  of  the 
debtor  or  a  tbiixl  party,  is  no  satisfaction,  unless  there  is  a  dis- 
tinct agreement  it  should  be  so.     Importing  into  this  what 
Jevrett  says,  namely,  that  he  was  to  buy  the  plaintiff's  claim,  it 
ikppears  clear  that  the  debt  was  not  to  Ixi  extinguished.   Taking 
the  note  in  payment  is  only  conditional  payment ;  it  only  sus  • 
pends  the  remedy.     (Allex,  C.  J.    Is  there  any  difference  l.>e- 
twcen  taking  the  debtor's  own  note  and  that  of  a  third  party?) 
No!  Nearly  all  the  cases  are  where  the  notes  of  third  parties 
^^  jaken.     In  McDotvall  v.  Boj/dy  the  plea  went  so  far  as  to 

>  17  L.  J.  Q.  B.  295. 
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1877        alk';;o  tliat  tliu  l»ill  was  'j^ivon  **  on  account  of  and  in  payiii 
DrNs        and  (liscliart^i* "  of  tlu?  (lol)t,  yrt  llie  i)Iua  was  heM  Imd.     Thr-_- 
'•  furu  till?  ivcc'ij)i  l>y  Dunn,  that  lie  lie  took  it  in  payment, 

HniiM  Co.  ^^^*  adiiiissinn  tliat  lie  took  it  in  satisfaction:  Kmip  v.  Watt} 
bill  of  exclian;^^e,  unless  tluTe  is  an  a;;reenieut  that  it  should 
so,  is  no  satisfaction  :  Jttmtfi  v.  Wdllniuti^  KearsUdx  v.  Ji 
//f/i/,'  Fiii.ni  V.  <\fr/u'n.tif'*  Mfi.Ulurd  v.  Argylc^  Prur  v.  7*/* 
Merer r  V.  (liost-:  There  must  he  rea,*<onablc  evidence  Uj  in 
the  Jury  to  warrant  tin.'  Judge  in  leaving  Ui  them  wliethc 
hill  is  tiiken  in  satisfaction  and  discharge  or  not  There  is 
suJiicient  evidence  here. 

June  Kith,  1«S77.  i<h'uina\  Q.(\,  in  support  of  the  rule.  XZ  This 
case  ditrers  from  those  citeil  hv  mv  learned  friend,  in  which,  ..^  A^^ 
the  most  part,  the  debtor  gave  his  own  note.     But  under  ^^y 

circumstances  the  cpiestion  as  i*)  whether  the  draft  or  note  ^^'^'^ 

taken  in  dischartci;  and  satisfaction  of  the  defendants'  indebr  ^  »tL''l- 
ness  was  a  question  for  the  jury,  and  should  have  been  subi:*'  "n"^* 

■ 

ted  to  them.  Sftt/cr  v.  Waijsifirr  shews,  that  wliether  a  notiJ^  't^'*"* 
t^)  b-  eo)isi<U;red  a  paynu^nt  or  not,  is  to  Ixj  gathered  from  -•the 
Avhole  circ'imstanci's  of  tlie  case.     When  the  Boom  Comi)-  ^r'xiDV 

dn^w  on  JewettiV  (*o.,  thev  credited  the  latter  with  the  amor  ^ount. 

■> 

After  that  the  entire  transaction  was  caiTied  on  between  tk 

plaintills  and  Jewett  vV:  Co,  The  plaintiffs  made  a  nowcont  _::^ract 
with  them. 

Ctti\  adv.  vu^^    It. 
The  judgment  of  the  (-ourt  was  now  delivercd  by 

Ali,i:n,(;.  J.,  fwho  after  reciting  the  facts  as  above  sot  out, 

continued;  : 

Wheie  a  defendant  gives  his  own  note  in  payment  of  a  T  Icbt, 
it  anmunts  pri ma  fin:ir  t-o  an  agreement  that  the  remedy  fomrr  the 
original  d«.'bt  shall  be  susjiended  during  the  currency  of  the 

note.  ^Sfrtinuot  v.  Gotn-h':}  Price  v.  Prlcc}^  lidshaw  v.  Bi  '«/'," 
nnttomlrij  v.  Xntialiy  ^aycr  v.  Wofjdaj^y  Bui  doe.s  not  _  the 
note  oi*  acceptance  of  a  third  party,  given  for  the  dcfenc^M'^nt. 

1  15  M.  &  W.  G72  '  13  M.  &  W.  SSS.  »  5  T.  lU  515^  — 

*  4  f.  H.  1171.  ^  G  M.  &  C.  40.  *  16  M.  &  \\ —  ^ 

■  12  L.  J.  C.  V.  oG.  *•  5  Bcav.  415.  ■  1  Ksp,  5. 

>*>  IG  M.  &  W.  '232.  "  11  0.  B.  191.  "5C.  B.,  N.  S.    ^^ 

'■»  5  Boav.  41.">, 
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it  from  that  of  the  debtor  himself?    If  the  creditor  takes 1^77 

ill  drawn  by  his  debtor  on  a  third  party,  who  owes  his        Dunn 
tor,  may  he  not,  by  his  laches,  make  the  bill  operate  as  pay-  *'• 

tt,  though  there  was  no  agreement  to  take  it  as  such  ?  In  y^^  (^^ 
nyard  v.  Bo^veSy  where  the  defendant  being  indebted  to  the 
ntifl'  for  goods  sold,  and  C.  l>eing  indebted  to  the  defendant, 
plaintiff,  with  the  consent  of  the  defendant,  drew  a  bill  on 
m  favor  of  the  plaintiff,  which  C.  accepted,  but  afterwards 
lonored,  it  was  held,  that  as  the  defendant  was  not  a  party 
he  bill,  he  was  not  entitled  to  notice  of  dishonor,  and  the 
not  having  been  accepted  in  satisfaction  of  the  debt,  did 
operate  as  a  payment.  I  infer  from  this  case  that  if  the 
mdant  had  drawn  the  bill  on  C,  he,  of  course,  would  have 
1  entitled  to  notice  of  dishonor,  and  the  plaintiff  by  omitting 
;ivc  it  would  have  made  the  bill  his  own,  and  could  not  have 
>rted  to  the  original  consideration.  Vanwavt  v.  Woulry;^  was 
ided  on  the  same  principle  as  Svini/ard  v.  Boires. 
1  a  note  to  Holdipp  v.  Otivay^  it  is  said  that  "  it  has  been 
blisheil  by  modem  authorities,  that  the.  acceptance  of  a 
Dtiable  note  or  bill  *  for  and  on  account  of  a  debt,'  must  be 
m  prinui  facie  to  be  in  satisfaction  of  that  de1»t,  until  it 
ears  that  the  bill  or  note  remains  unpaid  in  the  possession 
lie  creditor,  imthout  any  ladies  hy  him"  And  in  Grijfitlis 
k(wi,*  Pollock,  C.  B.,  says :  "  If  a  debtor  gives  his  cheque  for 
amount  of  his  debt,  and  the  creditor  holds  it  an  unreason- 
!  time  without  presenting  it,  until  the  banker  fails,  the 
t  is  discharged."  And  again,  he  says :  **  If  a  man  owes 
bher  £100,  and  the  creditor  takes  an  order  on  a  third  poi-son 
lespect  of  the  debt,  he  may  by  his  laches  make  that  order 
own,  and  preclude  himself  from  recovering  the  debt."     The  , 

^ptance  of  a  bill  or  note  by  a  crecfitor  for  and  on  account  of 
debt,  operates  as  a  conditional  payment,  and  if  the  bill  is 
imed  to  the  creditor  unpaid,  without  any  laches  on  his  pai-t, 
condition  which  was  t^)  defeat  the  payment  has  happened, 
,  consequently,  it  is  not  a  jmyment.     See  Bottoniley  v.  Niii- 

*  But  the  converse  of  this  proposition  must  hold  if  the  bill 
ains  unpaid,  in  consequence  of  the  laches  of  the  creditor  in 

■  5  M.  &  8.  62.  2  .3  B.  &  ('.  430.  »  2  Saun<l.  103  h. 

•  13  M.  A  W.  58.  *  5  C.  B.  N.  S.  12-2. 


oSO  (LVSES  IN  THE  SUPREME  COITRT.       . 

^8'^''        not  presontinf(  it,  or  not  pj*esenting  it  within  a  i^easonable 
Di'NN        time. 
'*  In  the  pivsent  caso  the  defendants  drew  an  order  on  Jewett^ 

licJoM*c'o!^^  it  Co.  in  favor  of  tlie  plaintiff  for  the  amount  due  him — Jew 
ett  it  Co.  hein^  indehted  to  the  fh»fendants  at  the  time  to  th» 
amount  of  the  (haft.     Jewott  i:  Co.  refused  to  accept  the  drafts 
or  at  all  events  did  not  accept  it,  and  it  does  not  appear  tha 
tlie  plaintiff  ^ave  the  defendants  any  notice  of  the  non-acceptJ 
ance,  hut  kept  the  ilraft,  and  ahout  two  months  afterwards  tooT 
Jewett  tt   Co's    note   for  the  amount,  including  the  int^ivs^s-t -jji 
during  the  currency  of  the  note.     It  is  not  like  the  case  put  !»;♦  f 
Lord  Kenyon  in  ^^iedrnau  v.  Gooch,  where  lie  says,  that  **  if  th^f-J 
bill  or  note?  is  of  no  value ;  as  if.  for  example,  <lrawn  on  a  peir  *z>^ 
son  who  has  no  eflects  of  the  drawer  s  in  his  hands,  an<l  wlir  £  ^ 
therefore  refuses  to  accept  it :  in  such  cases  he  may  consider  f     •"-■ 
as  waste  paper,  and  resort  to  his   original   demand,  and  siK'J'^a 
the   clebtor  on   it."     Here  Jewett  &:    Co.   had   effects  of  thr£  iJ" 
Boom  Co.  in  their  hands  to  the  full  amount  of  the  draft,  an 
therefore  had  reascm  to  expect  that  it  would  be  accepted  an 
paid. 

Mr.  Palmer  contondeil  that  it  was  altogether  a  question  a 
law,  whether  the  plaintiff  had  agreed  to  take  the  draft  in  sati?r 
faction  of  his  <lebt  a;:rainst  the  defendant,  and  that  there  wcs-^-^ra 
nothing  to  leave  to  the  jury.  I  think  dittei-ently.  I  think  W'M'^Ah 
facts  and  circumstances  should  have  been  left  to  the  jurj'  (»  ^  (is 
they  weie)  to  deUa'inin(i  fmni  the  conduct  of  the  plaintiff,  sr:^  ^nA 
his  dealings  with  the  draft,  whether  lie   had  not  agreed  to 

take  Jewett  iS:  Vo,  and  discharge  the  defendants.     Jewett  k 

Co.,  at  that  time,  l)eing  considered  in  goo«;l  circumstances,  ai^  — nJ 
,  the  defendants,  perhaps,  somewhat  doubtful;  and  that,  as  tr^^hc 

juiy  weix^  unable  to  answer  any  of  the  questions  left  to  ther  -^Jm, 
the  case  ought  to  go  down  to  a  new  trial. 

It  may  even  ho  doubtful  whether  the  juiy  .should  not  ha^-^*^ 
been  directed  (independently  of  any  question  about  the  plainer  in- 
tiff  accepting  the  draft  in  satisfaction),  that  by  neglecting  ^ 

present  the  <lraft,  and  give  notice  to  the  defendants  of  no^crrm- 
acceptance,  the  plaintiff  was  guilty  of  such  laches  as  to  maC^^® 
the  debt  his  own,  and  preclude  him  from  recovering 
the  defen<lants. 
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The  cases  of  Maillard  v.  Duke  of  A)*gyle^  and  McDowall  v.     _^^"^ 

«oyrf/  which  turned  on  the  meaning  of  the  words,  "  payment,"        DrwK 
^nd  *'  discharge  "  in  the  pleas,  have  no  application  to  this  case,  "* 

because  here  the  pleas  state  that  the  plaintiff  accepted  the  draft    ^^^^  ^^^  ' 
in  **  acUiaftiction  and  discharge  "  of  his  demand,  and  that  is  the 
question  to  be  found  by  the  jury  on  the  issue. 

We  therefore  think  there  must  be  a  new  trial  unless  the 
plaintiff  agrees  to  reduce  the  verdict  by  the  amount  of  the 
draft  and  interest. 

Judgment  ciccordingly. 
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AUorney  in  t/ie  cause — Xot  allowed  fees  iis  a  witness.  ^^**'' 

M(per  Fisher  and  Durr,  JJ.,  Wetmore,  J.,  dissenting),  that  the  attorney  in 
the  cause  was  not  entitled  to  fees  as  a  witness,  for  it  was  his  daty  to  be  in  attend- 
ance on  the  trial  of  the  cau8o. 

June  12th,  1877.  W,  L.  T.  Seely  obtained  a  rule  nisi  to  re- 
view the  taxation  of  costs  in  this  cause.  The  clerk,  on  the  tax- 
ation, had  allowed  the  plaintiffs'  attorney  his  fees  as  a  witness, 
to  which  he  was  not  entitled,  as  it  was  his  duty,  as  attorney,  to 
attend  the  trial. 

Oct.  20th,  1877.     G.  F.  Gregory  shewed  cause.   The  attorney 

>^as  a  necessary  witness,  and  would  not  have  attended  at  the 

trial  had  he  not  been  a  witness.     The  application  is  made  too 

Utte.     The  objections  cannot  be  entertained  now.    Murray  v. 

^iUistan  *  was  cited. 

D.  L.  Hanington  supported  the  rule. 

Cur,  adv.  vidt. 

The  following  judgments  were  now  delivered: 
Fisher,  J.  This  was  an  application  to  review  the  taxation 
of  the  costs  in  this  suit.  The  claim  objected  to  was  the  allow- 
&nce  of  $23.40,  travelling  fees  and  expenses  of  William  J.  Gil- 
l>ert,  Esq.,  the  plaintiffs'  attorney,  for  attending  the  trial  at  St 
John,  as  a  witness. 

Ifc  appears  by  the  taxed  bill,  that  the  fee  of  $5  for  the  attend- 
ance of  attorney  and  counsel  nine  times,  amounting  to  845,  had 

'  a  M.  *  G.  40.         M7  L.  J.  Q.  B.  205 ;  12  Jur.  980.         »  1  All.  492, 
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^^77        been  allowed  in  the  costs,  and  that  the  plaintifis'  attorney 


Jokes 

V, 
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had  his  fees  and  expenses  allowed  on  an  affidavit  he  had  made, 
in  which  he  stated  that  he  attended  as  a  witness,  and  would 
not  have  attended  had  it  not  been  necessary  to  be  present  as 
such  witness. 

Without  expressing  any  opinion  whether  a  plaintiffs*  attor- 
ney should,  in  any  circumstance,  be  allowed  fees  for  attendance 
as  a  witness,  I  may  remark  that  the  attorney  is  supposed  to 
attend  the  trial,  and  the  ordinance  has  prescribed  a  fee  for  such 
attendance.     In  the  present  case,  which  was  tried  before  me,  I 
think  it  would  have  been  very  difficult  for  any  counsel  to  hav 
tried  the  cause  without  the  presence  of  the  attorney,  as  h 
appeared  to  be  the  only  person  who  could  bring  under  the 
notice  of  the  counsel  the  various  phases  of  the  evidence ;  anc. 
I  think,  on  further  reflection,  he  would  have  hesitated  befor» 
he  risked  the  trial  in  his  absence.     However,  be  that  as  it  mav^ 
he  was  paid  costs  a  sum  greater  than  his  fees  as  a  witncses^^:^ 
would  amount  to  for  attorney  and  counsel  for  attending  th 
trial,  and  I  think  he  is  not  entitled  to  rectlvc*  any  fee  for  a(t 
tending  as  a  witness,  and  the  item  of  $23.40  allowed  thcrefa:> 
should  be  disallowed. 

Wetmore,  J.    Objection  to  the  master's  allowance  of  $23. 
being  for  fees  allowed  to  the  plaintifi^*  attorney  for  his  atten<l> 
ance  as  a  witness  on  the  trial.    This  is  the  only  ground  urge^ 
on  application  to  review  taxation  of  costs. 

If  the  plaintiffs'  attorney  can  be  allowed  fees  for  attcndan 
as  a  witness  on  behalf  of  his  client  in  any  case,  this  objecti 


J. 


should  not  prevail,  inasmuch  as  the  affidavit  upon  which  tT. 
attorney's  fees  were  taxed  was  amply  sufficient,  if  such  fees 
allowoMe, 

I  cannot  discover  any  law  or  reason  why  an  attorney,  if 
attends  as  a  witness,  or  why  a  party  to  the  suit,  if  he  attei-       ids 
as  a  witness,  should  not  be  allowed  witness  fees  for  atter      id- 
ance,  if  a  sufficient  affidavit  is  produced  before  the 


it 

an 


be 


The  law  in  such  case  is  distinctly  in  favor  of  tlie  allowance 
the  witness  fees :  Arch.  Prac  (8th  ed.,  2  vol.,  1389).     WK 
a  London  agent  has  been  appointed  to  attend  the  trial  o: 
cause,  it  is  a  matter  within  the  disoretion  of  the  master, 
with  which  it  seems  the  Court  will  not  interfere,  whether 


of 


le 
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•f  a  journey  to  London  by  the  country  attorney  to  attend 
al,  or  a  reference  of  the  cause  shall  be  allowed :  Pardee 
/  Archei'  v.  Marsh:'  The  usual  fee  for  necessary  attend- 
«rill  be  allowed,  though  the  attorney  be  a  party  to  the 

Leaver  v.  WhaUeyy  Jervia  v.  Dewe8\  And  where  a  mem- 
the  same  firm  as  the  attorneys  who  conducted  the  cause 
ed  as  a  witness,  the  Court  held  hi^  expenses  were  properly 
d :  Butler  v.  Hobson,^  Where  the  master  having  allowed 
Denses  of  the  plaintiff's  attorneys  attending  at  the  trial  as 
ess  for  the  plaintiff,  to  support  an  issue  upon  which  he  was 
(ful,  he  not  attending  as  attorney,  but  the  cause  being 
!ted  by  a  competent  clerk,  the  Court  refused  to  interfere : 

V.  Hobaon*  And  see  Madiaon  v.  Bacon '^  Ardier  v. 
.'  The  affidavit  in  the  present  case  shews  clearly  that 
euntiffs'  attorney  was  a  necessary  witness,  and  that  he 
ed  as  a  witness  and  not  as  attorney, 
ire  the  master  refused  to  allow  the  expenses  of  bringing 
plaintiff's  attorney  as  a  witness,  on  tiie  ground  that  no 
ate  of  counsel  had  been  produced  to  him  that  the  witness 
scessary,  the  Court  refused  to  order  review  of  taxation : 
oil  V.  Paraona?  This  case  shews  the  expenses  would  have 
Jlowed  if  the  certificate  of  counsel  had  been  produced ; 

case  under  discussion,  we  have  a  sufficient  affidavit, 
is  all  our  course  of  practice  requires, 
party  to  a  cause  is  examined  on  his  own  behalf,  the  mas- 
Y  allow  for  his  maintenance  during  the  time  of  his  deten- 
)r  the  purpasc  of  giving  evidence,  as  in  the  case  of  any 
s,  if  his  testimony,  in  the  master's  opinion,  was  material 
scessary,  and  if  he  attended  for  the  purpoae  of  being  ex- 
d  a^  a  witiiieaa  and  not  merely  to,  auperintend  the  cause : 
v.  Barber}^  I  cannot  see  why  any  distinction  can  be 
)etween  the  plaintiffs  and  the  plaintiffs'  attorney  as  to  the 
nee  of  fees  for  attending  as  a  witness.  The  question  is, 
3  party  attend  aa  a  witneaal  If  the  affidavit  is  sufficient 
^ify  the  master  in  concluding  the  witness  was  necessary 


li77 
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)owl,  181.  «  7  Dowl.  641. 

)owl.  764.  »  5  Bing.  N.  C.  128. 

Mng.  N.  C.  246.  «  7  Dowl.  541. 

I  B.  588 ;  21  L.  J.  Q.  B.  254. 


•  2  Dowl.  80. 

•  6  Bing.  N.  C.  128. 

•  4  Jur.  Ex.  1017. 
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and  material,  and  tliat  he  attended  as  a  witness  and  not  for  t4 
purpose  of  supe'i^'ifnon  of  the  cause,  then  fees  as  a  witne 
should  be  allowed.    Doivdell  v.  Austi^alian  Royal  Mail  SieWi 
Navigation  Corivpany^  shews  a  large  discretion  is  given  U 
master.     The  amount  allowed  for  counsel  and  attorney  for 
number  of  Circuits  was  urged  as  an  answer  to  the  allowance  < 
witnesses  fees.     I  do  not  see  how  these  fees  can  affect  the  que 
tion.     If  they  were  properly  taxable,  they  should  be  allowe 
otherwise,  not    And  on  proper  objection  being  made,  if  an 
enx)r  was  committed,  the   Court  could  I'eview  the  taxatio: 
What  we  have  now  to  decide  is,  simply,  whether  or  no  the  ta^ 
ing  officer  has  exercised  a  proper  discretion  upon  the  materia 
before  him ;  in  other  words,  whether  there  was  a  sufficient  afl 
davit  to  justify  the  allowance  of  the  fees,  which,  I  think,  thei 
was.     It  is  said  the  attorney  is  bound,  in  the  discharge  of  h 
duty,  to  attend  at  the  trial.    This  may  be  so  as  between  atta 
ney  and  client;  and  if  by  reason  of  any  unjustifiable  no« 
attendance,  damage  accrues  to  the  client,  he  might  have 
right  of  action  against  the  attorney ;  but  I  cannot  see  why  t^ 
existence  of  such  duty,  in  the  abstract,  should  disentitle  t: 
client  to  have  fees  taxed  for  his  witness,  for  a  person  who  acS 
ally  attended  for  the  purpose  of  giving  evidence,  and  for 
other  purpose,  and  not  as  attorney,  even  though  the  witn». 
happened  to  be  the  attorney  in  the  cause.    The  whole  mat-^ 
must,  I  think,  rest  upon  the  sufficiency  of  the  affidavit 
Mun^ay  v.  WiUiston  et  aLf  cited  on  the  argument,  one  witna 
attended  as  a  juror,  and  was  nM  examined ;  another  was 
drunk  to  be  examined ;  the  defendant's  counsel  contended 
reference  to  the  fees  of  the  witness  who  attended  as  a  ju-r 
that  he  came  to  the  Court  as  a  witness,  and  not  in  pursuance 
his  summons  to  attend  as  a  juror,  the  Court  says:  "  It  cohi 
back,  then,  to  the  question,  whether  the  circumstances  of 
witness  being  a  juror,  and  the  other,  by  reason  of  drunkencB 
incapable  of  being  examined,  are  sufficient  t{^  deprive  the  pi  « 
tiff  of  an  allowance  for  their  fees  as  witnesses,  to  which  he 
prima  facie  shewn  himself  entitled  ?    We  think  not" 
The  authorities  mentioned,  I  think,  fully  support  the 
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r*s  conclusion ;  and  the  rule  ii  /«i  should  be  discharged,  but 
"^^ithout  costs,  as  the  affidavit  of  the  attendance  of  witnesses 
'Vfas  not  filed  as  required  by  our  rule  of  Court. 

Duff,  J.  This  was  a  motion  for  a  review  of  the  taxation  of 
c^osts  in  this  cause,  on  the  giound  that  the  clei-k  had  improperly 
taxed  and  allowed  to  the  plaintiffs  fees  for  the  travelling  and 
attendance  of  the  plaintiffs  attorney,  as  a  witness  in  the  cause. 
The  defendant  s  attorney,  although  duly  notified  of  the  time 
And  place  of  taxation,  did  not  attend  before  the  clerk,  and  the 
costs  were  taxed  in  his  absence.  Where  the  party  does  not 
Attend  to  oppose  the  taxation,  after  having  been  served  with  a 
copy  of  the  bill  of  costs  and  notice  of  taxation,  I  think  that  he 
-waives  his  objections  to  any  items  in  the  bill,  the  allowance  of 
nvhich  would  not  be  wrong  on  principle.  He  could  riot  after- 
awards  object,  for  instance,  to  the  number  of  folio,  or  to  the 
mileage  or  attendance  of  the  witnesses.  But  he  has  a  right  to 
sissume  that  the  clerk  will  tax  the  bill  according  to  law,  and 
-that  he  will  not  allow  charges  which  arc  not  legally  taxable. 

And  I  am  of  opinion  that  fees  for  mileage  and  attendance  as 
m  witness,  are  not  allowed  by  law  to  the  plaintiffs'  attorney, 
even,  although  he  should  make  an  affidavit  that  he  attended 
only  as  a  witness.  It  was  his  duty,  as  attorney  in  the  cause,  to 
"be  in  attendance  at  the  Court,  not  merely  to  enter  the  cause, 
T)ut  also  at  the  trial.  In  1  Chitty's  Arch.  (I2th  ed.)  381,  it  is 
said:  "The  attorneys  for  the  plaintiff* and  the  defendant  should 
take  care  to  l>e  in  Court  with  their  evidence  and  vjitnessen  in 
''readiness,  when  the  cause  is  called  on ;  otherw^ise,  if  the  plain- 
tiff's attorney  and  witnesses  be  not  in  attendance,  the  plaintiff 
"will  be  noasuited.  If  the  defendant  s  attorney  and  witnesses 
Xe  not  in  attendance,  the  plaintiff*  may  proceed  in  their  ab- 
sence. If  neither  paity  Ix)  present,  when  the  cause  is  calle<l  on, 
it  will  l>e  struck  off*  the  list." 

Haworth  v.  Whalley^  seems  to  be  an  authority  for  nonsuit- 
ing the  plaintiff^,  in  the  circuuLstances  mentioned  in  Archibald. 
In  this  Province  there  are  no  special  lists  of  the  causes  made  up 
for  trial  on  pai'ticular  days.  By  the  rules  of  Court,  the  causes 
stand  for  trial  in  their  order  on  the  docket,  and  if  the  attorneys 
are  not  in  attendance,  with  their  witnesses,  when  the  cause  is 
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called  in  its  order,  it  is  struck  off;  and  the  defendant  may  after-  ^ 
wards  move  for  judgment,  as  in  case  of  a  nonsuit,  for  not  pro-  -^^ 
ceeding  to  trial  pursuant  to  notice. 

So  indispensable  is  the  attendance  of  the  attorney  on  th^^^ 
trial  of  his  cause,  that  should  he  be  prevented  from  attending|^^ 
by  illness,  the  Court,  on  application  made  for  that  purpose,  wil#"^ 
postpone  the  trial  on  account  of  his  illness.  Whilst  the  illne 
of  counsel  is  no  ground  for  postponement,  because  the  place 
the  latter  can  be  supplied  by  other  counsel,  but  the  duties 
the  former  cannot  well  be  dischai'ged  by  a  sul)stitute. 

The  case  of  Murixiy  v.  WiUistoTif^  which  was  cited  for 
plaintiffs,  is  no  authority  for  allowing  witnesses  fees  for  the 
tendance  of  the  attorney  in  the  cause.     In  principle,  it  is  r 
favor  of  the  defendant ;  because  it  is  held  in  that  case,  that 
juror,  whose  duty  it  ivas  to  attend  the  Court y  was  not  entitled 
witnesses  fees,  and  they  should  not  be  taxed,  unless  they  hfc 
l>een  actually  paid  to  him.     The  reason  for  allowing  them,  , 
they  had  been  paid,  is  obvious ;  and  it  is  one  which  cannot 
applied  to  the  case  of  the  plaintiffs'  attorney.    It  is  assumed, 
possible,  that  the  party  who  subpa>nad  the  juror  might  hi 
paid  him  his  mileage  and  expenses  at  the  time  of  serving 
with  the  subpoena,  in  order  to  secure  his  attendance,  and  w 
it  was  unknown  whether  he  would  attend  as  a  juror  or 
The  client  is  not  so  situated  in  relation  to  his  own  atto 
He  is  under  no  obligation  to  pay  his  attorney  to  attend  as  a 
ness ;  the  law  will  imply  none.     And  therefore  if  he  paid 
it  would  be  a  voluntary  payment,  in  respect  of  which  he  wo 
have  no  claim  against  the  defendant. 

I  think  that  it  is  clear,  upon  principle,  that  the  attome 
the  cau.«e  is  not  entitled  to  fees  for  attendance  as  a  wit 
And,  if  it  were  not  so,  it  would  almost  be  necessary  to  estal^^^isfc 
such  a  principle,  in  view  of  the  enonnous  a)>uses  to  whi(^li  * 
contrary  practice  would  be  likely  to  lead. 

I  think  that  the  rule  must  be  made  absolute  for  a  revie^^o' 
taxation. 

m 

Allen,  C.  J.,  and  Weldox,  J.,  took  no  part. 

Rule  absolute  to  review  taxation' 
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f'nsolveni  Act — Trover — Vleaa — Sheriff  having  viade  a  levy  prior  to 

assignment  under  Uie  Insolvent  Act  seeking  to  justify  under  the 

assignmejit — N^ot  clainung  under  assignee — Evidence — Ad- 

miasibilily  of  judgment  and  execution  umler  ]}leas  of 

not  guilty  ami  iw  property  in  plaintiff. 

^*  O.  H.,  on  Jnly  28,  1875,  gave  his  brother,  the  plaintiff,  a  bill  of  sale  of  certain 
horses.  This  was  done  on  the  occasion  of  A.  (jr.  H.  and  the  plaintiff  givins  a 
new  note  for  an  indebtedness  of  A.  (i.  H.'s,  for  which  plaintiff  was  liable. 
Formal  delivery  of  the  horses  was  made,  but  they  remained  in  the  possession 
of  A.  G.  H.  On  August  21st,  1875,  the  defendant,  Vail,  levied  on  the  horses 
in  A.  G.  H/s  stables.  On  August  30th,  1875,  A.  G.  H.  assi^ed  under  the 
Insolvent  Act  The  plaintiff  brought  an  action  of  trover  agamst  the  sheriff. 
Vail,  and  Romaill,  the  judgment  creditor.  The  defendants  pleaded — 1st. 
Not  ^ilty  :  and,  2d.  That  the  horses  wore  not  the  plaintiffs  property.  They 
pBt  in  evidence  the  judgment  and  execution  un<ler  which  the  levy  was  made, 
and  the  assignment  to  the  ollicial  assignee  under  the  Insolvent  Act.  There 
was  nothing  to  shew  that  the  assignee,  under  the  Insolvent  Act,  had  done 
anything  to  dispute  the  validity  of  the  bill  of  sale,  and  the  defendants  did  not 
daim  under  him.  It  was  not  sought  to  impugn  the  bill  of  sale  under  the 
Statute  of  Elizabeth. 

^fld.  That  the  judgment  and  execution  were  properly  admitted  in  evidence 
under  the  pleas. 

Ki^e&l,  That  the  defendants  could  not  justify  under  the  assignment  to  the  official 
assignee  ;  and  as  the  property  at  the  time  of  the  seizure,  and  even  down  to 
the  trial,  was  in  the  plaintiff,  the  sheriff  was  a  wrongdoer. 

This  was  an  action  of  trover,  tried  before  Mr.  Justice  DiifF, 
«tt  the  Gloucester  Circuit,  in  September,  187C.  It  was  brought 
If  or  the  conversion  of  a  pair  of  horses  levied  upon  under  a  Ft,  F(l, 
^y  the  defendant,  Vail,  as  Sheriff  of  the  County  of  Gloucester. 

The  declaration  contained  the  usual  count  in  trover,  and  the 
defendants  pleaded — 1st.  Not  guilty :  2d.  That  the  horaes  were 
'^ot  the  plaintiff's  property.  The  facts,  so  far  as  necessary  to 
'^fer  to  them  at  present,  were  as  follows :  — 

On  the  28th  July,  1875,  the  plaintiff,  Thomas  A.  Harris,  and 
•  is  brother,  Andrew  G.  Hanis,  were  indebted  to  Mr.  Bums  of 
^^thurst  in  upwards  of  S700,  for  the  balance  of  principal  and 
*^terest  moneys  due  on  several  joint  and  several  promissory 
^^tes  which  they  had  made.  On  tliat  day  it  was  arranged  that 
^o  old  notes  should  be  cancelled,  and  a  new  one  taken  for  the 
^l«.ncc  due  on  them.  And,  inasmuch  as  the  plaintiff,  although 
Joint  maker  of  the  notes  with  his  brother,  had  in  fact  signed 
only  as  surety  for  the  latter,  it  was  at  the  same  time 
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___^]_ arranged  that  Andrew  should  give  the  plaintiff  security  by  ac 

Harris  bill  of  sale  of  sonic  jwrsonal  property.  The  plaintiff  and  Andreii^^ 
then  (28th  July,  1875)  signed  a  new  note  for  $740,  payable  t<^. 
Bums  or  order,  one  day  after  date,  and  gave  it  to  Bums.  An<»^ 
thereupon,  on  the  same  day,  Andrew  executed  to  the  plaintiff; 
bill  of  sale  of  the  horses  in  question,  and  a  variety  of  oth 
articles,  which  bill  of  sale  was  duly  registered.  Andrew 
ris  at  that  time  kept  the  "  Bay  View  '*  Hotel  in  Bathurst ;  an» 
in  connection  with  it,  he  had  a  livery  stable,  and  was  in 
habit  of  letting  out  horses  to  hire.  The  horses  and  other  articl* 
mentioned  in  the  bill  of  sale  were  on  Andrew's  premises  at 
time  it  was  executed  ;  and,  after  its  execution,  on  the  same 
but  before  it  was  recorded,  the  plaintiff  and  his  brother,  togeUiH-J 
with  Mr.  Sievewright,  by  whom  the  bill  of  sale  was  dra 
went  to  Andrew's  livery  stables  together;  and  this  is  the 
tiff's  statement,  on  the  trial,  of  what  took  place  there: — *'  Sie 
Wright  said  to  Andrew,  *  Now,  you  give  Tom  delivery  of  1 
grey  horse,  and  that  will  cover  all  the  articles  in  the  bill 
sale.'     Andrew  said  that  he  would  do  so,  and  for  me  to 


them.    I  went  up  Ix^side  the  hoi'se  in  the  stall  and  took  hole 
him  by  the  halter ;  and  I  put  my  other  hand  on  his  back, 
said,  *  this  is  my  horse.'     At  that  time  the  other  three  hoi 
were  in  the  stable.    I  left  the  horses  there.    Andrew  said,  w' 
delivery  was  made,  *  will  you  take  the  things  up.*     I  said,  *  "ZlVb; 
that  I  hadn't  room  for  the  whole  of  them ;  and  he  could  Im^va 
the  use  of  them  as  l>ofore,  until  the  note  was  paid,  or  un'^i// 
should  have  to  sell  them  to  pay  it.'"    The  horses  were  never 
removed  by  the  plaintiff.   They  remained  in  his  brother's  staiie, 
just  as  before;  he  used  them,  or  hired  them  out,  precisely  as  Ae 
had  been  in  the  habit  of  doing  before  the  bill  of  sale  wa» 
made. 

On  the  21st  August,  1875,  the  defendant.  Vail,  levied  upon 
the  horses  in  quc^Jtion  in  Andrew's  stable,  under  an  execution 
against  Andrew^  at  the  suit  of  the  other  defendant,  Romaill, 
and  subsequently  sold  them  to  satisfy  that  execution. 

There  was  evidence  to  shew,  that  at  the  time  Andrew  cw 
cuted  the  bill  of  sale  he  owed  some  $5,000  or  $6,000,  and  that 
he  was  not  able  to  pay  his  debts  in  full ;  that  about  the  !W 
July,  he  expressed  himself  unable  to  pay  sixty  cents  on  the  dol- 
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ar,  even  if  allowed  time  to  pay  it ;  and  he  was  then  consider- 
wig  aboat  offering  a  composition  under  the  Insolvent  Act. 
mmediately  after  the  sheriff  levied  the  execution,  another 
reditor  attached  Andrew's  property  for  $1,000;  and  on  30th 
.ugust,  1875,  he  made  an  assignment  under  the  Insolvent 
jct. 

The  defendants  put  in  evidence  the  judgment  and  execution 
1  the  case  of  BomaiU  v.  Andrew  0.  Harris,  the  assignment  to 
le  official  assignee  under  the  Insolvent  Act,  and  the  proceedings 
lereonder,  down  to  a  deed  of  composition  and  discharge,  dated 
3ih  November,  1875.  By  this  deed  the  total  amount  of  An- 
rerw's  liabilities,  which  appeared  to  have  been  proved  and 
Imitted,  was  $5,391.56,  and  his  assets  were  represented  to 
ave  been,  altogether,  $1,797.15.  The  composition  agreed  to  be 
aid  was  33|  cents  on  the  dollar,  in  two  instalments,  the 
rst  on  15th  May,  1876,  and  the  second  on  the  15th  August, 
876. 

The  learned  Judge  told  the  jury,  that  the  bill  of  sale  having 
een  made  for  a  past  consideration,  was  an  unjust  preference 
dthin  the  meaning  of  the  89th  section  of  the  Insolvent  Act  of 
B69 ;  and  if  it  was  made  in  contemplation  of  insolvency,  it  was 
oid.  If  it  had  been  made  within  thirty  days  of  the  time  when 
jidxew  Harris  made  his  assignment  under  the  Act,  the  law 
resumed  it  to  have  been  so  made;  but,  inasmuch,  as  more 
lan  that  time  elapsed,  the  burthen  of  proving  it  to  have  been 
lade  in  contemplation  of  insolvency,  was  upon  the  defendants. 
[e  called  the  attention  of  the  jury  to  the  evidence  on  the 
oint,  and  left  to  them  to  say  whether  or  not  the  bill  of  sale 
ns  made  in  contemplation  of  insolvency ;  and  directed  them, 
hat  if  they  arrived  at  the  conclusion  that  it  was  so  made,  then 
t  was  fraudulent  and  void  under  the  Act,  and  they  should  find 
or  the  defendants* 

The  jury  found  for  the  defendants,  and  a  rule  niei  for  a  Hew 
<4al  was  obtained,  on  the  following  grounds,  viz. : — 

Ist.  Improper  admission  in  evidence  of  the  assignment  and 
proceedings  in  insolvency,  there  being  no  plea  of  justification 
tmder  the  assignee. 

2d.  The  improper  reception  of  the  judgment  and  execution. 
74* 
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3d.  Misdirection,  in  not  leaving  it  to  the  jury  to  say  wheth^T 
the  possession  of  Andrew  G.  Harris,  was  the  plaintiff's 
sion ;  and,  in  leaving  the  question  to  the  jury,  whether  the  hi 
of  sale  was  void  under  the  Insolvent  Act,  the  pleadings 
shewing  that  the  defendants  claimed  or  justified  under  im 
assignee,  without  which  justification  the  jii8  tertii  could  not 
set  up. 

June  16th,  1877.    Kerr,  Q.  C,  shewed  cause,  and  Landry 
heard  in  support  of  the  rule. 

Ctir.  adv.  wl^^ 

The  judgment  of  the  Court  was  now  delivered  by 

Allen,  C.  J.  (who,  after  reciting  the  facts  as  above  set  oxz^t, 
continued) ;    Under  the  pleadings  in  this  case,  the  questioius    to 
be  tried  were,  whether  the  property  belonged  to  the  plain  "1^^:^; 
and  if  so,  whether  the  defendants  wrongfully  converted  it       By 
the  old  rules  of  pleading,  the  plea  of  not  guilty,  in  trover,  pta.^  in 
issue  both  the  plaintiff's  property  in  the  goods,  and  the  defend- 
ants conversion;  and  these  questions  are  raised  by  the 
pleas  in  this  case. 

The  plea  of  "  not  possessed,"  puts  in  issue  the  right  of 
plaintiff  to  the  possession  of  the  property,  as  against  th( 
fendants,  at  the  time  of  the  conversion :  Isa/ic  v.  Bdcher} 
Alleged  conversion  in  the  case  took  place  on  the  21st  Aa.^g"^ 
when  the  sheriff  levied  on  the  horses.    At  that  time  the^^  be- 
longed either  to  Andrew  Harris,  the  judgment  debtor,  in  i^^lid 
case  the  sheriff  was  justified  in  seizing  them  under  the  ex:^ar- 
tion ;  or,  they  belonged  to  the  plaintiff  under  the  bUl  of  8al6^;  ia 
which  case  the  sheriff  would  be  a  wrongdoer,  unless  he  has  the 
right  to  set  up  the  jus  tertii^ — the  title  of  the  assignee  in  insol- 
vency.   But  at  the  time  of  the  seizure  by  the  sheriff,  Andieir 
Harris  had  not  made  the  assignment  under  the  Insolvent  Act, 
and  we  cannot  see  how  it  was  possible  for  the  sheriff  to  set  up 
as  a  justification  for  his  seizure  of  the  property,  on  the  Slst 
August,  the  title  of  the  assignee,  which  had  no  existence  until 
the  30th  August,  even  admitting  that,  under  any  eirenmstances. 
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lie  oould  set  up  as  a  defence  the  title  of  the  assignee,  without 
shewing  that  he  claims  under  him.  The  question  then  must  be, 
whether  at  the  time  of  the  seizure  on  the  21st  August,  the 
plaintiff  had  not  the  right  to  the  possession  of  the  horses  as 
against  the  sheriff?  This  depends  upon  whether  the  bill  of  sale 
vested  the  property  in  him.  It  was  not  sought  to  impugn  the 
bill  of  sale  as  fraudulent  under  the  Statute  of  Elizabeth,  but  it 
was  contended  that  it  was  void  under  the  89th  section  of  the 
Insolvent  Act  of  1869,  as  having  been  given  in  contemplation 
of  insolvency;  and  this  was  the  view  taken  by  the  learned 
Judge  at  the  trial  As  between  the  plaintiff  and  Andrew  Har- 
ris, the  bill  of  sale  vested  the  property  in  the  former,  and  it 
would  continue  in  him  till  it  was  divested  by  the  act  of  the 
assignee.  In  Newnha/m  v.  Stevenson^  Jervis,  C.  J.,  says :  "  By 
a  transfer  which  is  a  fraudulent  preference,  the  property  vests 
in  the  transferree,  subject  to  be  divested  by  the  assignees  at 
their  election ;  and  the  title  of  the  transferree  is  perfect,  except 
80  far  as  it  is  avoided  by  the  assignees."  There  was  nothing 
here  to  shew  that  the  assignee  of  Andrew  Harris  had  done  any- 
thing to  dispute  the  validity  of  the  bill  of  sale ;  and,  therefore, 
so  far  as  appeared,  the  horses  continued  to  be  the  plaintiff's 
property,  even  down  to  the  time  of  the  trial,  and  the  sheriff 
in  seizing  them  under  the  execution,  was  a  wrongdoer. 

I  tiiink  no  question  can  arise  here  as  to  the  defendants  right 
to  set  up  the  jus  tertUt  because  the  title  which  they  propose  to 
set  up  did  not  exist  at  the  time  the  sheriff  took  the  property, 
and  he  is  bound  to  justify  the  taking  at  that  time.  It  is  there- 
fore unnecessary  to  consider  the  cases  which  were  cited  on  that 
point. 

It  was  objected  that  the  judgment  and  execution  under  which 
the  defendants  justified,  were  not  admissible  under  the  plead- 
ings. But  I  think  they  were  admissible ;  and  I  do  not  see  what 
other  plea  could  have  been  pleaded  under  which  the  evidence 
would  be  admissible.  By  the  plea  of  "  not  possessed,"  the  de- 
fendants denies  the  plaintiffs  property  in  the  goods,  and  claims 
to  shew  that  they  belonged  to  Andrew  Harris,  and  that  as  such, 
he  had  a  right  to  take  them  under  the  execution,  which  he 
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W7        clearly  would,  if  they  were  the  property  of  Andrew  Harris.    A 
Harris      plea  justifying  the  taking  of  the  property  under  an  execution 
^'  against  Andrew  Harris,  when  the  declaration  chai^ged  the  de- 

fendants with  taking  and  converting  the  plaintiff's  property, 
would  be  clearly  bad :  Harrison  v.  Dixon} 

I  think  the  rule  for  a  new  trial  should  be  made  absolute. 

Rale  absolute, 

»  12  M.  &  W.  142. 
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Ex  Paute  ELLIS.  ^^^8. 

Feb 
\fmgonmeni — After  judgment  hy  order  of  a  J^ulge — Consol.  Stat. 

c,  38,  88,  28-36  not  ultra  mre8. 

(by  Allen,  C.  J.,  Fisher,  Wetmore  and  Dunr,  JJ.,  Weldon,  J.,  dia- 
ting),  that  sab-section  one  and  two  of  section  thirty-two,  ConsoL  Stat. 
•  3S,  under  which  a  Judge  may  make  an  order  to  imprison  the  defendant  in 
(1)  that  he  has  had  since  the  date  of  the  judgment  or  order  the  means  to 
it,  and  neglects  er  refuses  to  pay  it,  or  m  case  (2)  the  liability  was  in- 
^rnrred  by  obtaining  credit  under  false  pretences  or  by  means  of  any  other 
Cnod  or  by  the  commission  of  an  act  for  which  the  person  in  default  might  be 
XMooeeded  against  criminally,  are  not  ultra  vires. 

The  National  Park  Bank  having  obtained  a  judgment  against 
HlUis,  applied  to  Mr.  Justice  Wetmore  for  an  order  for  Ellis'  im- 
prisonment for  one  year,  under  chapter  38  of  the  Consolidated 
St^itates.    By  section  32,  sub-sections  1  and  2,  the  authority  to 
make  the  order  of  imprisonment  is  given  where  (1)  the  person 
ixuddng  default  has  since  the  date  of  the  order  or  judgment  the 
means  to  pay  the  sum  in  respect  of  which  he  has  made  default, 
iffid  has  refused  or  neglected  or  refuses  or  neglects  to  pay  the 
■Mile,  or  where  (2)  the  person  making  default  had  in  incurring 
^6  debt  or  liability,  in  respect  of  which  he  has  made  default, 
obtained  credit  under  false  pretences  or  by  means  of  any  other 
"*Ud,  or  had  incurred  the  liability  by  committing  an  act,  for 
**>«  commission  of  which  the  person  by  the  laws  of  the  country 
^kere  the  same  was  committed,  was  liable  to  be  proceeded 
^jS^nst  criminally.    The  learned  Judge  was  of  opinion  that 
T^lia  had  the  means  of  paying  the  judgment,  and  that  he  had 
*^^^rred  the  liability  by  committing  an  act  for  which  he  was 
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}^\^__  __  Iial»k'  to  !«•  procoeclod  a^^ainst  criminally  in  tlio  StaU'  of  Now 

hirittirtr  York,  wlieiv  tlio  act  was  conirnittod,  an<l  made  the  oiilcr  for 
imprisonment  on  l)otli  i^roun«ls. 

Oct.  Otli,  ls77.  1IWf7f>??,  Q.  r*.,  oLtaincjl  a  rule  n'tsl  for  a  writ 
of  hnhed.s  vt^rpus,  on  the  ground  that  these  pmvisions  of  the 
Act  wen*  lu'vond  tlie  power  of  the  Local  Legislature  to  enact. 

Oct.  2:\d  and  ^4th,  1877.  Bifrlrr,  Q.  6'.,  shewed  cau.se.  Tlie 
only  ([uestion  here  is,  whether  or  not  the  provisions  of  sections 
2S-r)J]  of  chapt(?r  *>S  of  the  ( Vmsolidated  Statutes,  are  within 
the  powers  of  the  Local  Legislatui'e.  The  t* fleet  of  thest* 
sections  is,  that  they  constitute  exceptional  cases  of  iniprisi^n- 
ment.  The  power  to  impi'ison  formei'ly  exist<.'d  to  its  fullest 
extent.  ITiesii  exceptional  cases  still  remain,  ify  leanieil 
friend  contends  that  the  Act  is  iilfrd.  rirrs,  in  tliat  it  throws 
uix)n  the  Judge  the  duty  of  <leciding  whether  or  not  the  de- 
fendant has  connnitted  an  indictable  oifence.  Therti  is  no  leiris- 
lating  in  criminal  mattins  here.  The  Act  does  not  create  a 
crime,  nor  provide  a  punishment  for  a  crime.  Suppose  Ellis 
coidd  l»e  tried  here,  Mr.  Justice  Wetmoiv's  order  would  Ik?  no 
answer.  The  Local  Legislatun)  lias  control  of  the  (piestion  of 
imprisonment  for  deht  in  civil  suits.  That  is  all  this  is.  The 
imprisonment  is  not  a  punishment.  If  the  defendant  pays  the 
Judgment  he  goes  free. 

Formerly  a  Ca.  /SVt.  issued  without  any  order  of  the  Couit  or 
a  Judge.  This  is  only  an  order  instead  of  a  Ca,  S<i. ;  l.»oth  amie 
from  Court,  and  whether  vou  call  it  an  order  or  an  attachment, 
makes  no  difference.  It  is  nothing  moi-e  than  the  execution  on 
the  equity  side  of  the  Couit.  The  order  is  for  the  payment  of 
the  moneys,  and  if  not  ])aid,  then  cornea  the  commitment.  It 
is  idle  to  argue  that  this  is  punishment.  I  never  heard  of  sucli 
a  doctrine.  It  is  not  a  crime  not  to  pay  one's  debts  even  if  one  has 
the  means.  Attachments  for  payment  of  money  aie  in  all  cases 
civil  remedies :  litjc  v.  KdwanlH.^  If  Ellis  was  in  bankruptcy, 
he  would  1k3  discliarged  fi-om  this  arix'st,  because  it  is  a  civil 
and  not  a  criminal  proceeding :  luCcs  v.  Nm.vt<mf  But  Ellis  is 
not  a  tmder,  and  ho  is  not  subject  to  the  provisions  of  the  In- 
solvent Act.  Theix)  is  no  conflict  with  that  Actliere:  Aimi-- 
siram/  v.  McCnichin? 

*  9  B.  &  C.  052.  ^  U  1{.  1  O.  P.^SS!  "  2  Pag«.  381. 
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It  appears  to  luo  quite  clear  that  the  Local  Lt^^islature,  having '^"^ 


a.holishcil  iiuprisonnient  for  cleljt,  can  give  any  process  it  sees  fit  ^  J*^^^ 
tor  the  purpose  of  giving  etlect  to  the  judgments  and  ordei*s  of 
this  Court.  Outside  of  the  question  of  crinu*,  it  is  clear  the 
learned  Judge  had  power  to  make  the  onler  in  this  case  under 
tic  first  sub-section,  he  Ixjing  of  opinion  that  Kllis  was  able  to 
••satisfy  the  judgment  and  refused  to  do  it. 

W'cWo?i,  Q.  C,  supported  the  rule.     I  admit  that  the  Local 
-t-*gislature  can  regulate  the  process  in  civil  suits,  but  it  cannot 
Jidirectly  punish  an  oflence  by  giving  a  remedy  in  civil  pro- 
^*->etlings.     At  Common  I>aw  we  had  the  two  writs  of  Ft.  Fa, 
■■^cl  Ca,  Sii.    Under  the  first  the  defendant's  goo<ls  were  levied 
*^*i  i  under  the  second  his  l)ody  wius  taken  in  satisfaction  of  the 
•-*^^l>t.     Where  a  defendant  was  imprisoneil  under  a  Ca.  <SVt.,  our 
tutesgave  him  the  lienefit  of  the  gaol  limits.    1  <lo  not  deny 
power  of  the  Legislature  to  abolish  the  i!a.  ^S'a.,  but  I  do  its 
cr  to  give  a  remedy  like  this.     Formerly,  taking  the  Ixxiy 
^*icler  a  Ca,  8a,,  was  a  satisfaction  of  the  debt,  and  if  the  dcfend- 
waa  discharged,  the  debt  was  extinguished.     Subsecjuently 
Act  was  passed  allowing  the  plaintifi'to  <lischarge  his  debtor 
*^X>ni  arrest,  and  i-etain  his  execution  against  the  defendant's 
^operty.     By  the  Act  under  discussion,  th(j   L(»gislature  has 
^'cjated  a  new  jurisdiction  for  the  Court  or  a  Judge.     Is  it  not 
^^betantially  an  adjudication  on  an  oH'ence  f    The  Legislature 
indirectly  obtain  a  jurisdiction  for  itself.     Under  this 
process,  the  defendant  may  Ixj  deprived  of  his  Ixinefit  of 
^^^nits.     Before  the  Judge  can  make  the  onler  he  must  virtu- 
^^ily  try  a  crime,  and  the  imprisonment  is  awarded  as  a  punish- 
^^-*^^oiit  for  it.     It  makes  no  ditterencc  that  the  defendant  can 
discharge  himself  by  payment.     That  is  shewn  by  the  case  of 
-^^  parte  Chxivea}    A  Judge  cannot  imprison  merely  for  non- 
I^yment  of  the  debt,  he  must,  in  addition  to  that,  find  certain 
^^ctB  in  the  case  involving  the  commission  of  an  indictable 
offence.    In  all  cases,  such  as  attachment  for  contempt  and 
^  other  processes  of  imprisonment  for  non-payment  of  money, 

^^  tbe  imprisonment  extinguishes  the  debt.     Here  it  does  not. 

^J^       (See  section  38).     This  Is  an  attempt  to  establish  qiuisi  crimi- 
nal proceedings.     It  is  true  that  this  order  would  be  no  answer 

^  L.  R.  3  Ch.  642. 
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2?2? to  ail  indictment,  but  that  only  makes  the  matter  worse,  as  the 

iir  jxiHf  defendant  would  be  punished  twice.  Clearly  these  provisions 
arc  idtra  vires.  The  defendant  is  not  imprisoned  because  he 
docs  not  pay  his  debt,  but  because  he  has  committed  an  offence. 

Then  again,  these  sections  ai^e  in  conflict  with  the  Insolvent 
Act.  The  Dominion  Parliament  could  make  the  Insolvent  Act 
a])ply  to  persons  other  than  traders.  The  test  is  not  what  the 
Dominion  Parliament  has  done,  but  what  it  can  do.  He  re- 
ferred to  Rex  v.  Eihvards^  Lcea  v.  Newton*  The  Queen  v.  Chan- 
dler.' 

Cur.  adv.  vwU. 

The  judgment  (of  the  majority  of  the  Court,  Allen,  C-.  J., 
FisiiKK,  Wetmore,  and  Duff,  J  J.),  was  now  delivered  by 

Allkn,  C.  J.  The  question  raiseil  in  this  case  is  whether 
that  {X)rtion  of  the  Consolidated  Statutes,  c.  38,  sec  32,  which 
authorizes  a  Judge  to  commit  to  prison  any  person  making  de- 
fault in  the  payment  of  a  sum  of  money  duo  on  a  judgment, if 
the  Judge  is  satisfied  that  the  person  so  making  default,  has 
incurred  the  liability  by  committing  an  act  for  the  commission 
of  which  he  was,  by  the  laws  of  the  country  where  tlie  same 
was  committed,  liable  to  be  proceeded  against  criminally,  is 
ultra  vires. 

The  contention  on  the  part  of  the  applicant  is,  that  this  prc^ 
vision  is,  in  effect,  legislating  upon  the  Criminal  Law,  and  S 
therefore  beyond  the  power  of  the  Local  Legislature,  as  defin< 
in  the  91st  and  92d  sections  of  "  The  British  North  Amcri 
Act,  1867,"  by  which  the  exclusive  power  of  legislating  u 


"the  Criminal  Law"  is  given  to  the  Parliament  of  CanadE»>, 
Tlie  question  then  is,  whether  this  32d  section  does  undertan^E 
to  legislate  upon  the  Criminal  Law  of  the  Dominion,  and 
clare  that  a  certain  act  shall  constitute  a  crime,  punishable  ' 
the  laws  of  the  Dominion,  or  of  this  Province  ?  For  unless 
docs,  and  is  therefore  beyond  the  jurisdiction  of  the 
Legislature,  we  are  bound  to  give  effect  to  it  whether  we 
prove  of  its  provisions  or  not. 

The  chapter  in  question  is  headed, "  Arrest,  Imprisonm^^/ 
and  Examination  of  Debtors."    It  professes  to  deal  with  ^3e 
rights  of  creditors  and  the  liability  of  debtors  in  dvil  suits  on/p; 

>  9  B.  &  C.  652.  >  L.  B.  1 C.  p.  658.  "  1  Han.  M8. 
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their  arrest  and  imprisonment  on  mense  process,  and  after  final        WS 
judgment,  and  their  discharge  from  imprisonment.    It  neither      ^p^ru 
adds  to,  nor  in  any  way  alters  the  Criminal  Law  of  the  Domin- 
ion, nor  declares  that  any  act  of  the  debtor  shall  amount  to  a 
csriminal  offence.    In  fact  it  is  only  a  limitation  of  the  power, 
"vhich  a  creditor  had  before  the  passing  of  the  Act  37  Vic  c  7, 
<=>f  arresting  his  debtor,  both  on  mense  and  final  process,  with- 
«Dut  the  intervention  of  a  Judge's  order,  and  retaining  him  in 
j^rison  till  the  debt  was  paid,  imless  the  debtor  could  obtain  his 
^c^ischaige  under  the  provisions  of  the  Insolvent  Confined  Debtors' 
iCt    Here  the  extent  of  imprisonment  is  a  year,  no  matter 
rhat  the  amount  of  the  judgment  may  be,  with  the  benefit  of 
le  limits,  if  the  Judge  so  directs,  and,  with  the  right  of  the 
lebtor  at  any  time  to  obtain  his  discharge  on  payment  of  the 
ioVLTki  of  the  judgment,  and  the  costs  of  the  order  of  commit- 
lent ;  and,  indeed,  he  is  not  imprisoned  at  all,  if  he  chooses  to 
ly  the  amount.    See  section  35.    Surely  there  is  nothing  in 
lis  which  can  be  said  to  be  legislating  on  the  Criminal  Law. 
le  whole  object  of  that  part  of  the  Act  is  to  enforce  the  pay- 
^^^nent  of  the  judgment,  just  as  was  formerly  the  object  of  issu- 
ing a  Ca.  8a.  execution  against  a  judgment  debtor.    Thera  is 
>iothing  in  the  Act  making  the  refusal  to  pay  the  amount  of 
^e  judgment,  an  offence,  or  subjecting  the  debtor  to  a  penalty 
ibr  refusing,  as  there  was  in  some  of  the  cases  cited.    It  was 
contended,  however,  that  the  second  sub-section  of  section  32,  . 
does  indirectly  attempt  to  punish  a  party  for  criminal  offences, 
and  creates  a  tribunal  to  adjudicate  thereon.    That  section  is 
as  follows : — "  And  provided  also,  that  such  jurisdiction  (i.  e.  of 
committing  to  prison),  shall  only  be  exercised  where  it  is  proved 
to  tiie  satisfaction  of  the  Court  or  Judge.  *  *  *  That  the  per- 
son making  default  had,  in  incurring  the  debt  or  liability  in 
respect  of  which  he  has  made  default,  obtained  credit  under 
false  pretences,  or  by  means  of  any  other  fraud ;  or,  had  incur- 
red the  liability  by  committing  an  act,  for  the  commission  of 
which  the  person,  by  the  laws  of  the  country  where  the  same 
was  committed,  was  liable  to  be  proceeded  against  criminally." 

In  adjudicating  upon  an  application  to  commit  a  debtor  to 
prison  under  this  section,  the  Judge  must  determine  upon  the 
evidence  adduced  before  him,  whether  the  debtor  has  committed 
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y|«* a  criiiiiual  oHeiice  according  to  the  law  of  the  country  whci>-^  ^:>cre 

Hcitartr.     the  debt  was  inciiiTod  ;  and  tlierefore  it  may  l>o  said  that  \x  m:        m 
^^^^'       onlering  a  debtor  to  Ih)  inipriHoned,  the  Judge  Is,  in  fact,  punishc  t^»  jsli- 
ig  him  for  a  crime,  and  that  the  Legi 


ing  him  for  a  crime,  and  that  the  Legislation  which  authoriises^s^^ize^ 
this  proceeding,  is  legislating  on  the  Criminal  Law. 

It  appears  U)  us,  however,  that  notwithstanding  this,  tlrZ.:*-  the 
Local  Legislature  has  not  e^xccedcd  its  powers. 

l]y  the  J)2d  section  of  "  The  British  North  America  Act,"  iYW.-M-  the 
Provincial  Legislature  has  the  exclusive  right  to  make  lavi'v  ««:»awfi 
(inter  (di<t)  in  relation  to  (l.S)  "Property  and  civil  rights  in  thC**  the 
Province."  (14)  "  The  a<Imiuistrat]on  of  justice  in  this  Proving  jtw  ^nce 
including  the  constitution,  maintenance  and    organization  »  j  of 

Provincial  Courts,  both  of  eivil  and  criminal  jurisdiction,  arr^tf-^  and 
including  procedure  in  civil  mattci-s  in  those  Courts."     (L  _E  2.13^ 
"  The  imposition  of  pwni^hiiient  by  line,  penalty  or  hnprisor  <rr>'son' 
iiicnt,  for  enforcing  any  law  of  the  Province  made  in  I'clati^  ioltion 
to  any  matter  coming  within  any  of  the  classes  of  subjects  es:*       en- 
umerated in  this  section." 

Now,  surely,  the  enforcing  the  payment  of  a  judgment  is^  is  a 
civil  right,  and  the  mode  of  enforcuig  it  a  part  of  the  adniiuc:..K'  Jiiis- 
ti-ation  of  justice,  and  procedure  in  civil  matters  in  the  Provinr.^:  ^jice^ 
all  of  which  are  expressly  within  the  jurisdiction  of  the 
vincial  Ijegislature.  Having  therefore  the  right  to  legislate 
these  subjects,  the  15th  sub-section  gives  them  power  to  enf< 
any  such  laws  by  imposing  imprisorvment  It  would  se 
therefore,  that  the  power  confeired  by  this  section  of  e. 
Consolidated  Statutes,  arc  strictly  within  the  92d  section  of 
British  North  America  Act 

Another  objection  to  the  validity  of  the  act  in  question  \^^    was, 
that  it  conflicted  with  the  Insolvent  Act  of  1875,  under  tbo 

127th  section  of  which,  the  Judge  of  the  County  Court  niE:  -Might 
order  a  debtor  imprisoned  by  a  Judge  of  the  Supreme  O^-^urt 
under  section  •Si,  to  be  discharged  out  of  custody. 

Admitting  that  the  debtor  might  be  entitled  to  be  dischai^^*S^ 
imder  the  Insolvent  Act,  which  he  probably  would  be  if  he        wis 
subject  to  the  provisions  of  that  Act,  and  his  imprisonur'^^^ 
imder   the  Judge's  order,  is  an  imprisonment  in  a  civil  t==^oiL 
See  Hex  v.  EdivanU^  Lees  v.  Newton,*  Bancroft  v.  iiitcfi^U/ 

1  1)  B.  &C.652.  »  L.  R.,  10. P.  668.  »  U  R.,  2Q.B.549. 
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^kpcvrte  Graves.^  Does  it  follow  that  this  proves  the  Act  of  .___1?Z?__. 
tile  Provincial  Legislature  to  be  xdtra  vires?  Might  not  his  Ex  parte 
Lmprisonment,  under  the  latter  Act,  Ijo  perfectly  legal  up  to  the 
time  that  he  proved  himself  entitled  to  be  discharged  under  the 
provisions  of  the  Insolvent  Act?  As  in  the  case  of  Rex  v. 
Ed/ivards  and  Lees  v.  Newtoriy  the  imprisonment  on  the  attach- 
ments for  contempt,  would  be  legal  up  to  a  certain  period,  but 
!tf ter  that  its  continuance  would  be  unlawful,  because  the  party 
[lad  shewn  himself  entitled  to  be  discharged  under  the  pi*o- 
visions  of  the  Bankrupt  Act ;  so,  in  the  cose  of  imprisonment, 
under  this  Act,  if  a  person  subject  to  the  provisions  of  the  In- 
solvent Law,  his  imprisonment  would  be  legal  until  it  came  in 
conflict  with  the  Insolvent  Act,  by  his  obtaining  an  order  for 
his  discharge  ;  and  then  the  latter  Act  would  prevail,  because 
bhe  Dominion  Parliament  alone  can  deal  with  the  subject  of 
Insolvency.  Ai'nistroiig  v.  McCutchin?  There  may  also  be 
2ases  of  imprisonment  under  this  Act,  of  persons  not  sul)ject 
zo  the  provisions  of  the  Insolvent  Act;  in  such  cases,  no  question 
i>f  conflict  could  arise,  therefore  tlie  two  Acts  are  not  nccessar- 
.  ]y  inconsistent. 

The  liaheaa  corpita  will  therefore  be  refused. 
Weldon,  J.  This  application  was  made  at  the  last  Michael- 
:aias  Term,  for  a  writ  of  Uaheas  Corjms,  to  bring  up  the  said 
Iliomas  Ellis,  who  Is  confined  in  the  gaol,  at  Saint  John,  at  the 
.Bstance  of  the  National  Park  Bank  of  New  York,  by  vii-tue 
i>f  a  warrant  made  by  Mr.  Justice  Wetmore  on  July,  14th,  1877, 
:ander  chapter  38  of  the  Consolidated  Statutes,  entitled,  "Arrest, 
Cmprisonment  and  Examination  of  Debtoi*s."  The  28th  section 
states,  "No  person  shall  be  aiTested  or  imprisoned  after  judg- 
ement in  any  civil  suit,  or  in  making  default  in  payment  of  a 
sTim  of  money,  except  as  in  this  oi*  any  other  chapter  of  the 
Consolidated  Statutes  is  otherwise  provided. 

Section  32  provides  for  the  exercise  of,  and  gives  juisdiction 
V)  the  Court  in  certain  cases.  The  order  is  made  in  accordance 
Vrith  the  1st  and  part  of  the  2d  sub-section  of  said  chapter. 

The  33d  section  provides  how  an  order  is  to  be  made.     Tlic 
35th  section  authorises  the  commitment  of  the  defendant,  with- 
out privilege  of  bail  or  limits,  or  imtil  payment  is  made  of  the 
»  L.  R  8Ch.  642.  «  2  Pugs.  SSL 
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^^^8        amount  named  in  the  order,  for  the  period  named  in  the  30"  ^KJti 
£^  parte     section. 

Elus.  3(5^1^  section.    The  imprisonment  is  no  extinguishment  of  t"l-#^  ^ 

judgment,  and  the  plaintiff  is  not  prevented  from  issuing  an  e^^     ^ 
ecution  against  the  defendant's  goods  and  chattels,  lands         ^ 
tenements,  but  the  same  i^emains  as  if  no  impiisonment  hc^  ^  ]^ 
taken  place. 

The  writ  of  capias  ad  sntisfacienduni  is  taken  away,  and^  _^,(j 
new  proceeding  is  substituted;  it  is  a  process  new  in  law,  ■  ^  ^^ 
founded  on  the  judgment,  but  on  some  state  of  facts  to  ^.3  l^ 
found  by  the  Judge  anterior  to  the  commencement  of  the  s'^'fc.suJt 
and  judgment  rendered  in  the  cause,  not  referred  to,  or  alle^zzaGge^j 
in  any  of  the  proceedings  in  the  cause,  or  whether  a  trial  of  the 

cause  has  been  had,  or  assessment  of  damage  by  a  jury ;  and 

it  may  l>e  for  an  offence  which  the  Criminal  Laws  of   Car       lada 
provides  punishment  for  after  an  indictment  has  Ix^en  found,         an  J 
the  party  found  guilty ;  or,  for  an  offence  which  the   p^^Arty 
had  committed,  for  the  commission  of  which  he,  by  the  ^E-aws 
of  the  countr3%  foreign  or  otherwise,   where   the   same         ^as 
committed,  was  liable  to  l)o  proceeded  against,  criminally   — • 

By  the  Insolvent  Laws  of  Canada,  if  a  party  obtains  mo-^^^ey. 
or  procures  credit  under  false  pretencas,  he  is  liable  to  irapri  -^=*)n- 
ment  for  such  offence,  but  the  party  so  charged  with  such  f criiud 
has  to  be  charged  with  it  in  the  declaration  in  the  suit  triec^  by 
a  jury,  and  found  guilty  and  judgment  awarded  against  liiin 
before  he  can  be  sentenced  to  imprisonment. 

The  obtaining  goods  or  credit  on  false  pretences,  is  a  &  sime 
well  kno'N^ii  in  the  Criminal  Code,  both  at  Common  Iavt'  and 
by  Statutes  in  England,  as  well  as  in  this  Province  before  ike 
Union,  and  since,  by  the  Criminal  Laws  of  the  Dominion.,  and 
whatever  may  }ye  the, title  of  the  Act,  Consolidated  Sta'fciito^ 
chapter  38,  although  it  may  profess  to  be  for  the  reooveij  ot 
debts  or  for  the  enforcement  of  the  payment  of  judgments,  the 
Local  Legislature  cannot  directly  or  indirectly  make  it  a  crimuu/ 
offence,  and  punish  in  a  summary  manner  by  affidavits  or  tes- 
testimony  reduced  to  writing,  and  withdraw  the  proteetion 
which  the  Criminal  Law  casts  around  the  person  chai^ged  wi& 
such  an  offence. 

It  is  my  opinion,  and  I  think  it  very  clear,  that  the  British 
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^orth  America  Act  of  1867,  in  the  distribution  of  powers  ^^^8 
'tJie  Local  L^fislatures  cannot  legislate  on  criminal  mat-  JSkpaHe 
"fare, — ^they  may  establish  Courts  of  criminal  jurisdiction, — but 
'the  proceedings  in  criminal  matters  in  those  Courts  belong 
to  the  Dominion  Parliament,  and  the  proceedings  to  try  the 
defendant  for  obtaining  money,  credit,  or  goods,  which  the  re- 
covery of  a  judgment  was  for,  would  belong  to  the  Parliament 
of  Canada  to  prescribe. 

The  second  sub-section  of  32 :  "  The  person  making  default 
liad  in  incurring  the  debt  or  liability,  in  respect  of  which  he 
liad  made  default,  obtained  credit  under  '  false  pretences '  or  by 
Tneanfl  of  any  other  fraud,"  is  clearly  a  criminal  offence,  and 
comes  within  the  Dominion  Act,  32  and  38  Yic.,  cap.  21,  ss.  93 
mnd  99,  and  the  Local  Legislature  cannot,  by  engrafting 
such  a  section  on  Act  for  the  recovery  of  debts,  give 
^emselves  the  power  to  pass  such  an  enactment:  it  clearly 
lieloiigs  to  the  supreme  authority  of  the  Dominion  to  legislate 
vpon,  and  they  have  done  so. 

Then  as  to  the  remaining  part  of  the  said  2d  sub-section, 
*'  had  incurred  the  liability  by  committing  an  act,  for  the  com- 
miission  of  which  the  person  by  the  laws  of  the  country  where 
the  safile  was  committed,  was  liable  to  be  proceeded  against 
criminally/'  This  part  of  the  Act  is  not  to  be  found  in  the  original 
Acts  to  be  consolidated,  but  has  been  added  in  the  Consolidated 
Statutes.  It  is  certainly  new  in  legislation ;  it  is  not  found  in 
tlie  Criminal  Code  of  the  Dominion,  nor  in  any  enactment  that 
3  can  discover,  or  referred  to  in  any  text  book.  The  Courts 
carefully  avoid  punishing  a  party  for  committing  offences 
agsinat  the  criminal  laws  of  other  countries.  The  object  of 
"Eixtradition  Treaties  and  Acts  are  to  send  parties  to  the  coun- 
tries where  the  offence  against  these  Criminal  Laws  has  been 
committed,  for  trial ;  but  I  think  no  case  will  be  found  where 
a  Le^lature  has  assumed  the  power  of  trying  the  person  in  a 
MnmuiTy  manner  for  an  offence  against  the  Criminal  Laws  of 
another  country :  Beg,  v.  Keyn} 

This  part  is  certainly  entirely  new  and  opens  to  the  Court  a 
new  field  of  enquiry,  and  vests  in  the  discretion  of  this  Court 
or  a  Judge  to  find  the  defendant,  on  a  judgment  in  assumpsit. 


»  40  L.  J.  M.  C.  17 
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Ellis. 


1878 ^  has  been  guilty  of  an  offence  or  an  act,  for  the  conimuision 

Ex  parte     which  in  a  countrj'^  outside  of  the  limits  of  this  Province,  h^ 
maybe  proceeded  against  criminally  in  such  country,  in  a 
mary  proceeding  to  find  him  guilty  and  imprison  him  with 
without  bail  for  the  space  of  one  year  or  until  he  pay  a  a 
specified  in  the  order  of  the  Court  or  a  Judge. 

The  Parliament  of  the  Dominion  has,  in  their  Criminal 
provided  that  any  person  who  has  in  his  possession 
by  any  offence  committed  against  the  Criminal  (Act  32  ancA^  3i 
Vic,  cap.  31,  s.  121)  Law,  may  be  tried  and  punished  in  fc^Juu 
part  of  the  Dominion  where  he  is  found  with  the  prop&.:arty 
There  is  no  Act  in  Canada  or  any  of  the  Provinces  where  ^iidi 
an  enactment  can  be  found,  to  authorize  the  Court  or  a  Ju 
as  in  this  Province,  to  try,  convict,  and  punish  a 
debtor  for  an  act  committed  in  the  State  of  New  York,  on^a  of 
the  United  States  of  America,  because  he  has  rendered  hiics-self 
liable  to  be  proceeded  against,  criminally,  by  the  laws  of  s^uch 
State,  in  incurring  the  debt.  It  only  provides  when  the  i^W)p. 
erty  is  brought  into  the  Dominion. 

The  Legislature  of  this  Province  in  abolishing  imprisonaaeDt 
for  debt  has,  in  du*ecting  in  what  cases  a  debtor,  after  :finil 
judgment,  may  be  imprisoned,  passed  such  an  extraordiriAiy 
clause  in  their  Consolidated  Statutes,  which  is  at  variance  *ifi(i 
the  powei   delegated  to  them  by  the  British  North    Ameria 
Act,  and  suqh  claim  is  invalid  and  has  not  the  force  of  law. 

The  ordinary  process  to  arrest  on  a  judgment  has  heeD 
abolished,  and  has  substituted  another  enquiry  into  the  cause 
of  such  liability,  but  the  defendant  is  not  permitted  to  open  up 
the  judgment — it  stands  against  him,  but  the  plaintiff  opens 
the  dealings  and  transactions  upon  which  the  judgment  is  ob- 
tained, of  matters  and  things  long  anterior  to  the  conun^ice- 
ment  of  the  action.  The  33d  section  allows  application,  ^ 
parte,  to  be  made  for  the  order  of  the  commitment  If  msde, 
the  party,  if  committed  without  bail  or  the  limits,  has  seven 
days  use  of  the  limits  to  make  application  to  have  the  oidtf 
discharged,  varied,  or  confirmed ;  or,  if  made  upon  summons,  on 
hearing  both  parties  on  oath.  The  defendant  could  not  get  wit- 
nesses from  the  State  of  New  York  ;  no  subpcena  would  rei^ 
them  to  compel  their  attendance.    It  being  a  criminal  offo^ 
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B  defendant  could  not  be  a  witness  unless  the  rules  of  evi-        ^^78 
nee  are  to  be  subverted,  and  I  presume  it  is  the  same  in  the      Ex  parte 
ite  of  New  York ;  and  I  cannot  suppose  that  it  was  the       ^i^im, 
ention  of  the  Legislature,  by  the  language  used,  to  reverse  a 
jum  of  our  law  as  settled  and  as  important  as  almost  any 
ter  in  it.    For  while  the  Legislature  may  pass  laws  relating 
evidence  in  civil  matters,  it  cannot  by  that  have  the  power, 
ectly  or  indirectly,  of  destroying  the  general  rules  of  evidence 
pertaining  to  criminal  procedure  or  quasi  criminal  procedure 
1  proceeding,  to  enquire  whether  the  defendant  Ellis  had  in- 
rred  the  liability  by  committing  an  act  for  which  he  would 
liable  to  be  proceeded  against  criminally  in  the  State  of  New 
>rk,  of  which  the  learned  Judge  must  have  had  proof,  to 
ing  it  within  that  category.    The  defendant  then  would  not 
ve  been  a  competent  witness  to  disprove  the  charge. 
It  was  urged  by  Mr.  Barker,  that  there  was  no  trial  of  the 
enoe ;  but  there  was  just  such  a  trial  as  enabled  the  learned 
dge  to  declare  that  "  both  in  such  application  and  hearing,  it 
visg  been  proved  to  my  satisfaction  that  the  said  Thomas 
lis  incurred  the  liability,  in  respect  of  which  he  has  made 
sh  default,  by  committing  an  act  in  the  State  of  New  York, 
e  of  the  United  States  of  America,  for  the  commission  of 
lieh  the  said  Thomas  Ellis,  by  the  laws  of  the  State  of  New 
>rk,  was  liable  to  be  proceeded  against  criminally,  I  do  order 
e  said  Thomas  Ellis,"  etc.    The  Act  does  not  require  him  to 
tie  the  offence;  but  he  finds  just  what  the  Act  requires, 
lich  is,  in  effect,  that  Thomas  Ellis  is  guilty  of  a  criminal 
Tenoe  against  the  Criminal  Laws  of  the  State  of  New  York. 
It  was  also  urged  that  the  learned  Judge  had  found  two 
cts — ^ihe  party  had  the  means  of  paying  as  well  as  being 
lilty  of  the  offence  against  the  Criminal  Laws  of  New  York. 
lie  learned  Judge  stands  upon  the  two  facts.    Had  he  stood 
1  the  one  named  in  1st  sub-section,  it  might  not  have  been 
aoeasary,  in  his  discretion,  to  imprison,  without  bail  or  limits, 
s  ihe  plaintiff  might  have  obtained  the  fruits  of  his  judgment 
y  writ  of  Fi.  Fa.  or  garnishee  order  upon  the  means  which  it 
as  found  the  defendant  had. 

The  warrant  of  commitment  as  it  appears  by  the  papers  used 
1  this  occasion,  is  for  both,  facts  found,  and  they  are  coupled 
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i™ —  together  by  the  conjunction  and;  and  if  one  is  bad,  both  i 

ik  parte      f^n  .  ^^  ^   OConiuM} 

I  therefore  arrive  at  the  conclusion  that  the  second  sub- 
tion  of  32d  section  of  chapter  38  is  beyond  the  jurisdiciio] 
the  Legislature  to  pass  and  is  unconstitutional,  and  the  Jud 
order  being  based  upon  the  1st  sub-section  and  part  of  th( 
sub-section,  is  invalid,  the  order  being  made  upon  both  \ 
joined  together.  The  rule  should  be  made  absolute  for  ha 
corpus  to  issue. 

Ruh  di-dcharge» 


>S78-  SAVAGE  V.  STACK. 

rUa — Son  assatUt  demesne — Common  Law  Procedure  Act — Exa 

New  assignment  not  necessary. 

In  an  action  of  assault  and  battexy  to  which  the  defendant  pleads  the 


41).     ''That  the  plainti£f  first  asaaalted  the  deiciMlant»  who,  therm 

id  t 

^, ^ f oim  oi  repi ^ ^  ^ ,_ 

Stat.  c.  37,  s.  75),  and  without  replying  excess,  shew  that  altiiough  he 


necessarily  committed  the  allesed  assault  in  his  own  defence,*'  the  pla 
may,  under  the  general  form  of  replication  joining  issue  on  the  plea  (Go 


given  by  the  Ck>mmon  Law  PitKsedure  Act  (Conso] .  Stnt  c.  37,  schedu 
No.  41).     **Thattheplaintiflf  fii 

(ssarily  committea  the  allese 

',  under  the  general  form  of 

^  c.  37,  s.  75),  and  without  reply  id  _ 
mitted  the  first  assault  the  defencutnt  was  guiltf  of  excess. 

Action  of  trespass  tried  before  Mr.  Justice  Wetmore  at 
Westmoreland  Circuit.  The  declaration  contained  two  cou; 
the  first  for  trespass  to  the  plaintiff's  land,  the  second  for 
sault  and  battery.  The  defendant,  to  the  first  count,  plea 
"  not  guilty,"  and  that  the  land  was  the  defendant's, 
third  plea  (in  answer  to  the  second  count),  was  in  the  f 
given  in  the  Common  Law  Procedure  Act  (Consol.  Stat  a 
schedule  B.,  No.  41),  "That  the  plaintiff  first  assaulted  the 
fendant,  who  thereupon  necessarily  committed  the  allc 
assault  in  his  own  defence."  The  plaintiff  joined  issue  on  t] 
several  pleas  in  the  form  contained  in  the  Common  Law  ] 
cedure  Act  (Consol.  Stat,  c  37,  s.  75).  On  the  trial  the  pi 
tiff's  counsel  sought  to  rely  upon  excess  in  the  defendi 
assault  The  learned  Judge  was  of  opinion  that  he  waa 
entitled  to  do  this -under  the  pleadings,  and  also  lefosed 
allow  him  to  amend  and  new  aisign,  except  on  teimB. 

s  lie.  »F.  1& 
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liowever,  left  it  to  the  jury  to  say  whether  there  was  excess  in  l^S 
the  defendant's  assault,  and  to  assess  the  damages  therefor.  Satahi 
The  jury  found  for  the  defendant  on  the  first  and  second  pleas, 
and  as  to  the  third,  they  found  there  was  excess  in  the  defend- 
ant's assault,  and  assessed  the  damages  at  forty  dollars.  The 
verdict  was  thereupon  entered  for  the  defendant  on  all  the 
issues  with  leave  for  the  plaintifi*  to  move  to  have  the  verdict 
entered  for  him  on  the  third  plea  if  the  evidence  of  excess  was 
properly  admissible  under  the  pleadings;  or,  if  the  learned 
Juc^  should  have  allowed  him  to  amend  without  imposing 
terms. 

Feb.  9, 1877.  E.  L.  Wetvwre  obtained  a  rule  nisi  to  enter 
the  verdict  for  the  plaintiff  on  the  third  plea  for  $40.00,  relying 
upon  Dean  v.  Taylor.^ 

Oct  25, 1877.  Landry  and  Palmer,  Q.  C,  shewed  cause. 
The  power  of  a  Judge  to  amend  is  in  his  own  discretion,  and 
the  Court  will  not  interfere.  Regarding  the  other  point  it  is 
true  that  Dean  v.  Taylor  is  directly  in. point,  and  directly 
against  us ;  but  Mellor,  J.,  refused  to  follow  it  in  Rimmer  v. 
jBimm^n'  There  is  no  doubt,  that  under  the  old  practice,  the 
plaintiff  would  be  bound  to  new  assign  if  he  intended  to  rely 
upon  the  excess.  The  case  of  Olover  v.  Di<con*  is  in  direct 
conflict  with  Dean  v.  Taylor,  and  the  former  was  approved  in 
HuddaH  v.  Eigby.^  They  cited  Bhjmt  v.  Beaumont,^  Kavanagh 
V.  Qudge^  Penn  v.  Ward^  Webber  v.  Sparks,^  McOuUy  v. 
Ownard*  Roaooe  Ev. 6th  Ed.  471. 

Bwrbidge  in  support  of  the  rule.  The  case  of  Dean  v.  Taylor 
has  not  been  questioned  by  any  C!ourt.  The  cases  relied  upon 
in  shewing  cause  are  distinguishable.  They  relate  to  trespass 
to  land,  for  instance.  In  Huddart  v.  Rigby  the  defendant 
claimed  a  right  of  way  over  the  plaintiff's  land.  The  plaintiff 
admitted  the  right,  but  proposed  to  shew  that  the  trespass  was 
committed  off  this  right  of  way  without  new  assigning.  It 
was  held  that  he  could  not  do  this.  When  the  plaintiff  admit- 
ted the  defendant's  right  of  way,  he  should  have  said,  I  am  nob 
sudng  you  for  a  trespass  committed  there,  but  for  a  trespass 

1  11  Ex.  es.  ■  16  L.  T.  N.  S.,  23S.         >  9Exch.  15S. 

*  L.  B.  ^  Q.  B.  189.  *  4  Dowl.  P.  219.  •  7  M.  &  Or.  316. 

*  2  C.  M.  *  B.  388.  MO  M.  &  W.  485.  •2  Kerr  131. 
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^^"^8        committed  where  you  have  no  right  of    way.     The  acts  are 

Savaok      distinct.     Here  the  assault  is  but  one  assault,  and  under  the 

plea  the  defendant  must  justify  the  whole  of  it.     If  there  was 

excess  he  is  liable. 

Cur.  adv,  vult. 

The  following  judgments  were  now  delivered  : 

Allen,  C.  J.  The  only  question  in  this  case  is  whether  under 
the  pleadings,  the  evidence  of  excess  was  admissible.  The 
plea  was  in  the  fonn  prescribed  by  the  schedule  to  the  Common 
Law  Procedure  Act  (30  Vic,  c.  31).  "  That  the  plaintiff  first 
assaulted  the  defendant,  who,  thereupon,  necessarily  committed 
the  alleged  as.sault  in  his  defence,"  upon  which  the  plaintiff 
joined  issue  in  the  form  given  in  the  76th  section  of  the 
Act. 

Tliis  plea  is  substantially  only  an  abbreviation  of  the  old 
plea  of  8011  assault  deinesivOy  to  which  it  is  said  in  3  Chit  PI. 
(6th  ed.)  1127,  note  {c.)  that  if  the  plaintiff  relies  on  nexo  matter, 
he  should  not  reply  generally  de  injuina,  but  should  reply  such 
new  matter.  It  might  be  a  question  whether  by  "  new  matter," 
Mr.  Chitty  did  not  mean  a  different  assault  from  that  chai^ged 
in  the  declaration,  where  there  had  been  more  than  one  assault, 
in  which  case  a  new  assignment  would  clearly  have  been  neces- 
sary, for  where  the  act  which  the  plaintiff  relies  on  as  an  answer  to 
the  defendant's  plea,  is  a  part  of  the  very  transaction  which  the 
defendant  sets  up  as  a  justification,  it  can  scarcely  be  said  to  be 
new  matter.  In  1  Chit  PI.  593,  the  learned  author  in  treating 
of  the  replication  in  actions  of  tresspass  to  the  person  says, 
"  It  is  said,  that  if  the  defendant's  battery  was  outrageous,  or 
more  than  was  necessary  for  self  defence,  that  matter  diould  be 
so  replied."  But  in  a  note  he  adds, ''  Bed  quan^e,  if  not  sufficient 
to  reply  de  injuria:  Qilb.  C.  P.  154;  8  T.  R81.  And  Lord 
Tenterden  at  Nisi  Prius,  signified  that  he  was  of  this  latter 
opinion."  And  see  Beece  v.  Taylor,^  as  opposed  to  this  doubt; 
however  a  form  of  replication  of  excess  is  ^ven  in  3  Chit.  PL 
1130. 

In  Penn  v.  Ward*  where  the  defendant  justified  an  assault 
and  battery  of  the  plaintiff,  as  being  the  moderate  correction  of 
him  as  his  apprentice,  it  was  held  that  if  the  plaintiff  meant  to 

M  N.  &  M.  470.  >2a  M.  ft  R.  33a. 
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T^ly  on  excess  in  the  chastisement,  he  must  reply  it.  So,  where 
the  justification  was  molliter  manus  ivipoauit  to  turn  the 
plaintiff  out  of  the  defendant's  house ;  it  was  held  that  the 
plaintiff  must  reply  specially,  if  he  meant  to  insist  that  more 
than  necessary  force  was  used.     Oakea  v.  Wood} 

These  cases  were  before  the  Common  Law  Procedure  Act ; 
but  in  Olover  v.  Dixon*  it  was  held  that  the  general  replication 
given  by  the  79ih  sections  of  that  Act,  (of  which  the  76th 
section  of  our  Act  is  a  copy)  was  in  the  nature  of  a  general 
replication  de  injuria,  and  did  not  dispense  with  the  necessity 
of  replying  specially,  where  it  would  have  been  necessary  to  do 
so  before  the  passing  of  the  Common  Law  Procedure  Act. 

Now,  what  is  the  substance  of  the  plea  in  this  case  ?  It  is  a 
plea  in  confession  and  avoidance ;  it  admits  that  the  defendant 
assaulted  the  plaintiff,  but  avoids  the  legal  consequences  of  the 
assault  by  alleging  that  the  plaintiff  first  assaulted  him,  and 
that  he  acted  in  self  defence.  It  would  seem,  upon  the  prin- 
ciples of  pleading,  that  all  that  was  in  issue  by  this  replication 
waa  whether  the  plaintiff  or  the  defendant  committed  the  first 
assault  It  was  the  cause  and  not  the  character  of  the  assault 
that  was  in  issue,  and  therefore,  if  the  plaintiff  did  not  intend 
to  deny  that  he  had  dommitted  the  first  assault,  but  to  rely  upon 
the  fact  that  the  defendant  used  more  violence  than  was  neces- 
sary to  defend  himself,  he  should  have  replied  that.  The  case 
of  Penn  v.  Ward  decides  that  the  replication  de  injuria  in  a 
case  of  this  kind,  puts  in  issue  only  the  caiLse  alleged  in  the 
plea,  which,  in  this  case,  would  be  the  ground  upon  which  the 
defendant  says  he  was  justified  in  assaulting  the  plaintiff.  If, 
therefore,  this  case  was  to  be  decided  upon  the  rules  of  plead- 
ing existing,  and  the  cases  decided  before  the  Common  Law 
Procedure  Act,  I  should  have  had  no  doubt  that  the  evidence 
<d  excess  was  not  admissible ;  but  the  case  of  Dean  v.  TayUyi^ 
18  an  express  authority  the  other  way,and  as  that  is  the  decision 
<of  the  Court  of  Exchequer  on  a  motion  for  a  new  trial  in  which 
this  very  question  is  involved,  I  think  we  are  justified  in  fol- 
lowing it,  rather  than  the  ruling  of  a  single  Judge  to  the  con- 
traiy  in  Ri/mmer  v.  Rimmer.*     After  all,  the  defendant  sus- 
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^^^^        tains  no  injury  by  the  admission  of  evidence  of  excess,  for  ; 
Sayagx      jg  ^  pj^j.^  Qf  ^jjg  y^jjy  transaction  which  he  undertakes  by  hi 

Stack.  P^^*  ^  justify ;  and  therefore,  there  can  be  no  pretence  for  sa} 
ing  that  he  was  taken  by  surprise.  He  was  only  justified  i 
using  as  much  force  as  was  necessary  to  defend  himself  agains 
the  assault  committed  by  the  plaintiff.  If  he  does  more  tha: 
that,  and  in  resisting,  perhaps,  a  trifling  assault  committed  upo: 
him,  beats  the  plaintiff  unmercifully,  can  it  be  said  that  he  ha 
proved  his  justification ;  in  other  words,  that  he  has  proved  tha 
he  did  only  what  he  was  justified  in  doing  ? 

The  case  of  McCidly  v.  Cunard}  is  distinguishable  from  thi 
case ;  and  so  is  IIiiddaH  v.  Rigby*  which  was  a  case  of  trespas 
to  land. 

On  the  authority  of  the  case  of  Dean  v.  Taylor,  the  evidenc 
of  the  excess  was  properly  received,  and  therefore  the  questio: 
of  amendment  becomes  immaterial. 

Weldon  and  Fisher,  JJ.,  concurred. 

Wetmore,  J.  The  question  in  this  case  arises  upon  th< 
count  for  assault  and  battery,  to  which  the  defendant  pleadei 
son  a,88ault  demesne,  upon  which  issue  was  joined.  On  €ie  tria 
the  plaintiff  wished  to  avail  himself  of  excess.  The  defendan 
objected  to  this  under  the  pleadings,  contending  that,  without 
replying  excess,  he  could  not  do  so.  The  plaintiff's  counse 
cited  a  note  from  Bui  &  Leake,  755,  to  the  effect,  that  sina 
the  Common  Law  Procedure  Act,  1852,  it  has  been  held  thai 
under  the  form  of  plea  of  self  defence  there  given,  the  plaintif 
may  take  issue  and  give  evidence  of  the  excess,  without  anj 
new  assignment,  which  he  could  not  do  under  a  traverae  of  the 
more  particular  form  of  plea  in  use  before  that  Act,  citing 
Dean  v.  Taylor ;'  1  Smith's  L.  C,  6th  ed.,  130.  The  form  oi 
plea  is,  that  the  plaintiff  first  assaulted  the  defendant,  who 
thereupon,  necessarily  committed  the  alleged  assault  in  hia  owi 
defence.  This  form  is  identical  with  the  form  in  our  Common 
Iaw  Procedure  Act,  36  Vic,  cap.  31,  No.  41  in  the  Appendix, 
and  the  same  form  is  contained  in  the  Consol.  Stat,  cap.  37,  p 
286.  A  verdict  was  directed  to  be  entered  for  ihe  plaintiff  hj 
Parke,  B.,  in  Dean  v.  Taylor,  with  leave  reserved  to  defendant 
to  move  to  have  it  entered  for  him  if  the  Court  should  be  d 
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opinion  the  plaintiff  should  have  replied  excess.  Wilkins,  1S78. 
Serg't,  on  moving  for  a  rule,  contended  the  defendant  was  Savage 
entitled  to  a  verdict,  for  the  plaintiff*  relied  solely  upon  the 
excess,  and  he  had  not  replied  it ;  he  cited  1  W.  Saunders,  300 
h,  note  (g),  where  it  is  laid  down,  that  if  the  circumstances  are 
such  that  the  excess  does  not  make  the  defendant  a  trespasser 
ab  initiOy  the  plaintiff,  instead  of  replying  it,  must  new  assign. 
(Parke,  B.  The  rule  as  to  replying  excess  applies  only  to  the 
old  form  of  plea.  This  fomi  is  altogether  a  new  one,  and  is 
given  by  the  Common  Law  Procedure  Act,  1852.  Martin.  B. 
The  form  was  introduced  to  obviate  the  necessity  of  such  a  re- 
plication). Per  curiam.  Upon  this  point  there  will  be  no  rule. 
It  is  clear  that  to  this  plea  the  plaintiff  was  not  bound  to  reply 
the  excess.  The  rule  was  refused.  Crockcroft  v.  Sniith^  and 
Olover  V.  Dixon*  are  refen*ed  to  in  a  note.  Mellor,  J.,  refused  to 
follow  Dean  v.  Taylor*  in  liimmer  v.  Rhnmer?  Under  the  old 
style  of  pleading  the  plaintiff  must  either  have  replied  the  ex- 
cess or  de  injuria,  1  Chit.  Pld.  3rd  Ed.  G24.  In  the  form  of 
plea  8on  assault  demesne  after  alleging  the  first  assault  l)y 
plaintiff  (3  Chit.  10C9),  it  proceeds,  wherefore  he  the  said  defend- 
ant did  then  defend  himself  against  the  plaintiff,  as  he  lawfully 
might,  for  the  cause  aforesaid,  and  in  so  doing  did  necessarily 
and  unavoidably  a  little  beat,  bruise,  wound, etc.;  in  note  (b)  it 
is  said  the  words  necessarily  and  unavoidably,  according  to 
many  of  the  entries,  do  not  appear  to  be  necessary ;  see  the 
precedents,  Winch.  1121,  Co.  Entry  044;  2  Saund.  5.  By  this  it 
appears  the  word  "necessarily"  committed,  are  not  entirely  an 
emanation  from  the  Common  Law  Procedure  Act,  but  were 
used  in  the  old  form,  though,  j^erhaps,  not  necessarily  so.  By 
section  74  of  our  Act,  a  plaintitF  may  travoi-se  the  whole  of  any 
plea  or  subsequent  pleading  of  the  defendant  V)y  a  general  de- 
nial;  this  is  quite  similar  to  section  77  of  the  English  Act,  and 
seems  to  amount  to  de  injuria.  Glover  v.  Dixon.*  At  page 
159,  per  Pollock,  C.B.  "The  object  of  the  new  fomi  of  repli- 
cation "  (referring  to  pleadings  such  as  are  under  discussion) 
"  is  merely  to  enable  a  party  in  a  compendious  manner  to 
traverse  all  these  allegations  in  a  plea  wliich  he  could  have 
traversed   before,  but   such  mattei-s  as  liefore  the  Act,  must 
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^^\^     ._  have  been  replied  specially,  must  still  be  so  replied.      This  is. 

Savaoe      as  my  Brother  Martin  suggests,  in  the  nature  of  a  general  ♦'f- 
,  '*  ,        plication  <le  'injuria^    I  have  placed  this  last  quotation  of  the 
luanied  C  B.,  in  a  slightly  different  position,  but  not  as  to  in- 
ti'ifere,  in  the  least,  with  his  judgment. 

In  1  Chit,  on  Pl.M  124.  If  the  defendant's  battery  was  out- 
rageous, or  more  than  was  necessary  for  self  defence,  that  mat- 
ter should  ])(*  so  replied;  in  (note  a)  page  025,  after  citing  the 
authorities  for  this  position,  (7  Moore,  33;  2  Camp.  176;  3 
Wils.  20 ;  5  B.  &  A.  220 ;  Skin.  387 ;  Willcs,  17 ;  1  Sclw. 
N.  P.,  29,  note  D),  it  is  stated,  sed  quccre  if  not  sufficient  to 
leply  ik  injuria.  Gilb.  C.  P.  154,  8  T.  R.  81  ;  and  Lord  Ten- 
terden  has,  at  Nisi  Prius,  signified  that  he  is  of  the  latter 
opinion.  In  Tfte  Bank  of  British  North  America  v.  Fisher} 
which  was  an  action  of  assumpsit,  in  which  the  plaintiff 
replied  de  injuria,  Chipman,  C.  J.,  says :  "  The  defendant, 
instead  of  relying  on  the  general  issue,  spreads  his  de- 
fence on  the  i*ccord,  and  thereby  puts  in  the  power  of  the 
plaintiff  to  put  the  whole  matter  of  defence  in  issue  by  the 
general  travei-se."  In  the  present  case  the  plea  of  justification 
in  self  defence  must  extend  to  all  the  assaulting  and  commit- 
ting of  batteries  that  the  defendant  is  cliarged  with,  else  it  is 
not  a  good  plea.  A  plea  of  this  kind  must  extend  to  the  whole 
cause  of  action.  The  declaration  extends  to  all  such  assault;> 
and  batteries  as  were  committed.  Tlic  plea  must  be  co-extcn- 
sive  with  the  declaration ;  if  it  is  a  gooil  plea,  it  must  therefore 
answer  all  the  defendant's  acts,  as  the  74th  section  authorizes 
the  tmvei-sc  of  the  whole  of  the  plea  by  a  general  denial. 
Tlien  is  not  the  justification  or  excuse  for  the  whole  of  the 
assaulting  and  committing  of  the  lotteries  by  the  defendant 
j)ut  in  issue  ?  The  plea,  in  effect,  says,  "True,  I  assaulted  and 
committed  a  battery  upon  the  plaintiff,  but  the  assault  and 
l)atteiy  that  I  did  commit  was  such  as  was  nccessaiy  for  my 
defence  against  an  assault  and  battery  committed  on  me  by  the 
plaintiff'."  Tlie  plaintiff,  by  his  general  denial  under  Uie  74th 
section,  as  in  The  Bank  v.  Fisher,  puts  the  whole  matter  of 
defence  in  issue.  Does  not  the  issue  then  extend  exactly  to  a 
limit  contended  for  by  the  plaintiff,  and  which  became  necessaiy 
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^fOm  the  evidence  adduced  on  the  trial  that  the  assaults  and 
'^tteries  of  the  defendant  were  not  necessary  in  defending 
^'tnself  against  the  assaults  and  batteries  of  the  plaintiff?  Iti-s 
rue  a  part  of  them  may  have  been,  but  the  whole  of  them 
rere  not  The  defendant  has  not  justified  for  a  part  of  his 
cts ;  ho  has  done  so  for  the  .whole  of  them.  I  think,  under 
he  issue,  it  was  competent  for  the  jury  to  say  as  they  did,  and 
8  I  think  they  were  almost  imperatively  required  to  say  upon 
he  question  of  excess,  submitted  to  them,  that  the  defendant 
asaulted  and  beat  the  plaintiff  beyond  what  was  necessary  to 
iefend  himself  against  the  previous  assault  and  battery  of  the 
plaintiff,  thereby  negativing  his  plea  that  his  assaults  and  bat- 
eries  were  necessary,  or  even  justified  in  self  defence.  Tlie 
lecision  in  Dean  v.  Taylor  entirely  accords  with  my  view  of 
>1ie  law,  after  a  careful  consideration  of  this  case,  though  my 
mpression  at  the  time  was  against  the  proposition  in  that  case. 

The  verdict  for  the  defendant  should,  I  think,  be  set  aside  as 
>o  the  third  plea,  and  a  verdict  entered  for  the  plaintiff  on  that 
plea  for  damages  of  $40.00.  The  verdict  of  course  to  stand 
For  the  defendant  on  the  first  and  second  pleas. 

Duff,  J.,  was  presiding  at  the  King's  Circuit  on  the  day  on 

which  judgment  was  delivered,  and  took  no  part. 

Rule  absohUe  to  enter  a  verdict  for 
the  plaintiff  for  940. 
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Jndieiment — SeUiiigJire  to  boon — Intent  to  injure  prosecutor — Whether 

indictment  should  allege  intent  or  not — S2S3  Vict,  c.  22,  a.  J., 

c  29,  8.  27  and  c.  30,  s.  32  considered— StaUment  of 

prisoner  before  the  magistrate — Evidence. 

An  iBdiciment  charging  a  prisoner  with  having  feloniously  and  maliciounly  set 
6re  to  a  bam  containing  hav,  etc.,  according  to  the  form  contained  in  the 
■ehedale  to  the  Act  32-33  Vic,  c.  29  (Malicious  Injurks  to  Property),  is  goo<I, 
and  it  is  not  necessary  to  allege  the  intent  te  injure  or  defraud  the  prosecutor. 

Ssction  32  of  the  Act  32-33  Vic.  c.  30,  is  directory,  and  a  statement  made  by 
a  prisoner  ss  provided  for  by  that  Act,  may  be  used  in  evidence  against  him, 
altnoogh  the  Justice  has  not  complied  with  the  provisions  of  that  section  if  it 
mppmn  that  the  prisoner  was  not  induced  to  make  the  statement  by  any 
promiae  or  threat. 

Crown  case  reserved  fro©  the  Madpiwaska  Circuit  Court  by 


1878. 


Feb. 


^'OL'CIC. 


G12  CASES  IN  THE  SUPREME  COURT, 

1878  Mr.  Justice  Fisher.  The  prisoner  was  indicted  for  having  fel 
TiiKQrKEN  niou.sly  ttJid  maliciously  set  fire  to  a  l>arn  containing  hay  ai 
;L,nain.  By  'J2-33  Vic,  c.  22,  s.  3,  a  pereon  who  unlawfully  ai 
malicioursly  sets  fire  to  any  house,  etc.,  with  the  intent  thereby 
injure  or  defraud  any  person  is  guilty  of  a  felony.  By  32-1 
Vic.,  c.  20,  s.  27,  it  is  enacted  that  the  forms  of  indictment  co 
taincd  in  schedule  [A]  to  this  Act  may  be  used,  and  shall  be  sul 
cient  as  respects  the  several  offences  to  which  they  respective 
relate,  etc.  The  form  of  the  indictment  for  Mfdicioiis  Injuri 
to  ProjHirly  does  not  charge  that  the  Act  w^as  ♦•one  with  inte 
to  injure  or  defraud  the  prosecutor.  This  indictment  was 
form  contained  in  the  schedule. 

On  thtj  trial  the  statement  of  the  prisonei*  before  the  magi 
tnite  in  the  form  [N]  in  the  schedule  to  tlio  Act  32-33  Vi 
e.  30,  signed  by  the  magistrate  and  the  prl.-oner  was  admitt 
in  evidence.  The  magistrate  stated  thai  he  gave  (read)  t* 
prisoner  the  whole  of  the  31st  section  of  elir.pter  30  of  the  A 
32-33  Vic,  and  part  of  the  32d.  He  trar.:='KittHl  the  (juestion 
the  3J$t  word  for  word,  and  told  him  that  "  Ihe  law  would  « 
him  justice  no  woi*so  than  he  merited,  no  Ixjtter  than  he  A 
served."  The  Jury  found  that  the  act  was  committed  wi 
the  intent  to  injure  the  prosecutor. 

Oct.  20,  1877.     Lugrin  moved  to  ([uash  the  conviction  i 
grounds  that  the  indictment  should  have  charged  the  intent 
injure  or  defmud  the  prosecutor,  and  that  the  prisoners  stat 
ment  w^as  improperly  received. 

King,  A.  G,,  in  support  of  the  conviction  contended  that  tl 
Court  must  assume  the  form  given  in  the  Act  to  be  sufliciei 
The  jury  found  all  that  was  necessary  to  support  the  convi 
tion.  In  regard  to  the  prisoner's  statement,  it  was  proper 
ailmitted  in  evidence.  Tlie  32d  section  of  the  Act  32-33  Vi 
c  30  is  only  directory.  Unless  it  was  shewn  that  the  prison 
was  induced  by  a  threat  or  promise  to  make  the  statement 
would  be  proper  evidence :  Reg,  v.  Saiisome} 

Cur.  adv.  vulL 

Tlie  judgment  of  the  Court  was  now  delivered  by 

AjLLKN,  C.  J.    The  prisoner  was  convicted  at  the  last  Had 
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waska  Circuit  on   an  indictment  charging  him  T\'ith  having         1^78 
feloniously  and  maliciously  set  fire  to  a  barn  containing  hay    The  Queen 
and  grain.  ^- 

An  application  having  been  made  to  quash  the  indictment  "  ^^^^ 
for  omitting  to  state  in  the  words  of  the  Act  32  and  33  Yic.^ 
c.  22,  8.  3,  that  the  offence  was  committed  with  intent  to  injure 
or  defraud  the  prosecutor,  the  learned  Judge  directed  the  jury 
that  they  could  not  find  the  prisoner  guilty  unless  they  were 
satisfied  that  he  had  set  fire  to  the  barn  with  intent  to  injure 
or  defraud  Uie  prosecutor. 

The  indictment  is  according  to  the  form  given  in  the  schedule 
to  the  Act  32  and  33  Vic,  c.  29 ;  the  27th  section  of  which 
enacts  that  "  The  forms  of  indictment  contained  in  the  schedule 
[A]  to  this  Act  may  be  used,  and  shall  bo  sufficient  as  respects 
the  several  offences  to  which  they  respectively  relate ;  and  as 
respects  offences  not  mentioned  in  the  schedule,  the  said  forms 
shall  serve  as  a  guide  to  shew  the  manner  in  which  offences  are 
to  bo  charged,  so  as  to  avoid  surplusage  and  verbiage,  and  the 
averment  of  matters  not  necessaiy  to  be  proved :  and  the  in- 
dictment shall  bo  good  if,  in  the  opinion  of  the  Court,  the 
prisoner  will  sustain  no  injury  from  its  being  held  to  be  so,  and 
tihe  offence  or  offences  intended  to  be  charged  by  it,  can  be  un- 
derstood from  it" 

The  jury  having  found  that  the  offence  was  committed  with 
^fae  intent  mentioned  in  the  Statute,  and  it  being  evident  that 
the  prisoner  must  have  understood  what  he  was  charged  with, 
^Hd  that  ho  sustained  no  injury  by  the  omission  of  those  woixLa 
^*x>m  the  indictment,  I  think  there  is  no  objection  to  the  con- 
"fiction  on  that  ground,  though,  but  for  the  Statute,  the  indict- 
**^^nt  would  have  been  bad. 

Another  objection  was,  that  the  prisoner's  statement  made 
t>of  ore  the  Justice  on  the  preliminary  examination  was  improp- 
^^ly  received  in  evidence.  The  statement  was  in  the  form  [N] 
^^  the  schedule  to  the  Act  32  and  33  Vic,  c.  30,  and  was  signed 
^3^  the  Justice  and  the.  prisoner.  Before  admitting  the  state- 
*^^nt,  the  Justice  was  called  as  a  witness,  and  stated  as  follows: 
*  I  gave  him  (prisoner)  the  whole  of  the  31st  section  of  chapter 
^O,  and  part  of  the  32d  section,  and  told  him  he  would  get  jus- 
^ice  and  nothing  but  justice.    I  translated  to  him  (prisoner  was 
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J^^8        a  Fronclnnan)  tlic  question  in  tho  .Slst  section,  word  for  wonK 

Thr  Queen  and  asked  him  if  lie  understood  it,  and  he  said  he  did.  I  did 
*•  not  .say  to  liim  exactly  the  words  of  the  32d  section,  about  the 

promise.  I  told  him  he  need  not  be  afraid  of  any  bad  treat- 
ment; that  the  law  woidd  use  him  injustice,  no  more  than  he 
merit<H.l,  and  no  bett<n'  than  he  deserved." 

It  was  contended  that  the  prisoner  s  statement  could  not  l)e 
received  in  evidence  unless  the  Justice  had  infonned  liini  what 
he  is  directed  to  do  by  the  32d  section  of  the  Act.  This  sec- 
tion enacts  that  before  the  accused  person  makes  any  state- 
ment, the  Justice  shall  "  state  to  him  and  give  him  clearly  to 
understand  that  he  has  nothing  to  hope  from  any  promise  of 
favor,  and  nothing  to  fear  from  any  threat  which  may  have 
been  held  out  to  him  to  induce  him  to  make  any  admission  or 
confession  of  his  guilt;  but  that  whatever  he  then  says  may  Ixi! 
given  in  evidence  upon  his  trial,  notwithstanding  such  pi-omisc 
or  threat." 

Under  the  corresponding  section  of  the  English  Act,  1 1  and 
12  Vic.,  c.  42,  it  has  been  held,  on  a  case  reserved,  that  this  pro- 
vision is  only  directory,  and  that  it  is  not  a  condition  precedent 
to  the  admission  of  the  prisoner  s  statement,  that  the  magistrate 
should  have  given  him  the  caution  directed  in  this  32d  section; 
and  that  where  there  was  no  evidence  of  any  promise  or  threat, 
there  was  no  necessity  for  shewing  that  any  caution  in  refer- 
ence to  such  matter  was  given  to  the  prisoner :  Iteg.  v.  San- 
80inc}  There  was  no  evidence  of  any  promise  or  threat  to  the 
prisoner  in  this  case,  and  therefore  his  statement  would  have 
been  admissible  at  common  law,  independent  of  the  Statute. 

I  admit  the  force  of  the  argument,  that  where  the  Legislature 
has  declared  that  a  certain  act  shall  be  done,  it  is  somewhat 
dangerous  for  the  Court  to  say  tliat  such  provision  is  only 
directory,  and  that  the  omission  to  do  the  act  is  not  a  fatal 
objection  to  the  proceeding ;  but  upon  the  authority  of  San- 
some's  case,  I  think  the  evidence  was  properly  received  in  this 
case,  and  that  the  conviction  is  right. 

Conviction  affirmed. 

^  19  Law  J.  Mag.  C.  243;  1  Tem.  &  M.  260. 
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BROOKS  AND  WIFE  v,  PALMER.  _JJ?IS_. 

Feb, 
yy — What  amounta  to — Wliere  Slieriffdoes  not  take  actual  possession 

of  goods, 

^9  Sheriff  of  Queen's  CountjTt  went  to  B.'a  resideuce  to  execute  a  writ  B. 
gmve  him  a  description  of  the  property  on  the  place,  and  P.  made  a  memo- 
randum of  it  in  B.^  presence,  and  told  B.  that  he  (P.)  had  levied  upon  the 
property,  and  B.  then  promised  that  if  the  sheriff  would  leave  the  property 
in  toe  place  it  should  be  forthcoming  when  it  was  required  to  be  sold. 

-Beidf  (W  ALLE3I,  C:  J.,  and  WxLT>oif,  J).  That  B.  was  estopped  by  his  con- 
duct m>m  saying  there  was  no  levy  as  the  sheriff  would  certainly  be  estop- 
ped as  MAinst  B.  from  saying  there  was  no  seizure. 

■^leid^  (by  FiSHXB  and  Wetmore,  JJ.)  That  the  writ  had  been  virtually  exe- 
cuted, and  that  there  was  in  substance  an  actual  levy. 

Appeal  from  the  Queen's  County  Court. 
This  was  an  action  of  trover  for  horses,  cattle  and  sheep, 
brought  against  the  Sheriff  of  Queen's  County,  wlio  justified 
^he  taking  under  an  execution  against  Brooks. 

The  plaintiffs  claimed  the  right  to  recover  on  two  grounds  : 

^st  That  the  property  belonged  to  the  female  plaintiff,  and  was 

therefore  not  liable  to  be  taken  in  execution  for  her  husband's 

"^debts ;  and,  2d.    That  there  had  been  no  levy  by  the  sheriff 

"binder  the  execution. 

It  was  admitted  that  when  the  sheriff  went  to  the  plaintiffs' 
property  to  make  the  the  levy,  and  where,  as  he  contended,  he 
^lad  made  it,  the  execution  was  in  force,  but  when  he  went  some 
^^days  afterwards,  and  took  the  cattle  away  for  the  purpose  of 
"^Belling  them,  the  execution  had  expired ;  so,  that  unless  what 
"^(•ook  place  on  the  first  occasion  amounted  to  a  levy,  the  defend- 
-o&nt  clearly  was  a  wrongdoer  in  taking  away  the  cattle. 

It  appeared  by  the  defendant's  evidence  that  when  he  re- 
ived the  execution^  he  went  to  the  plaintiffs'  fann  for  the  pur- 
of  making  a  levy,  and  met  Brooks  on  the  road,  near  his  pro- 
,  and  told  him  that  he  had  the  execution  against  his  goods; 
bat  Brooks  said  he  did  not  know  that  he  had  any  property ; 
^Wliat  the  sheriff  answered  that  he  wanted  to  know  what  he 
Brooks)  had,  stating  that  he  had  a  pair  of  horses,  which  he 
mitted,  and  then  told  the  sheriff  there  was  a  wagon,  a  cow^ 
heifer,  seven  sheep,  two  lambs  and  a  hog,  but  that  he  did  not 
'Wn  them,  and  he  declined  to  tell  to  whom  they  belonged^ 
hat  the  sheriff  then  made  a  memorandum  of  this  property 
n  the  presence  of  Brooks,  and  said  to  him  that  he  had  levied 
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1878        upon  everything,  and  would  take  them  away  if  it  was  li  kii^"? 

Drooks  and  any  person  would  inteiferc  with  them ;  that  Bix)ok.s  sait^^  "^^ 

Wife         thing  would  be  removed  ;  that  he  wanted  to  use  the  team ,  ttnv 

would  leave  the  j^roperty  there.      The  sheriff  then  left 

could  not  swear  whether  he  saw  any  of  the  property  oi 

Brooks  denied  that  he  liad  acknowledged  a  levy  upon  th( 

perty,  or  that  the  sheritl'  told  him  he  had  levied  upon  it. 

Oct.  25th,  1877.     Wcldon,  Q,  C,  was  heard  in  support  f        -^f  H 

appeal,  and  Blair  contm. 

Gar.  Uilv.  r.       u/f. 
The  following  judgments  were  now  delivered  : 

Allex,  C.  J.     (After  reciting  the  facts  as  above  set  out    ^  con- 
tinued).    The  Judge  directed  the  jury,  that  if  when  the  ^-  Hieriff 
went  with  the  execution,  Brooks  gave  him  a  description  o  ^  tie 
property  on  the  place,  and  the  sheriff  made  a  memorandim  iw  of 
it  in  Brooks's  presence,  and  told  him  that  he  (the  sheriff  ^  had 
levied  upon  the  property,  and  Brooks  then  promised  that  5  f  the 
sheriff  would  leave  the  property  on  the  jilace  it  slioul  <-l  h^ 
forthcoming  when  it  was  rec^uired  to  Ix)  sold,  that  was  a    S>^ 
levy  as  against  Brooks.     It  was  contended  that  this  was      mis- 
direction, and  that  there  must  l>e  an  actual  seizure  of  the  J^rop- 
erty. 

In  lieynolih  v.  Ayevn^  it  was  held,  that  to  cx)nstitute  a  ^evy, 
the  sheriff  must  do  some  act  to  enable  him  to  deliver  poss<3ssion 
of  tlie  property  to  the  purcha.ser,  such  as  marking  or  ts^^ting 
possession  of  th(^  goods,  or  separating  them  from  others.  By 
seizing  goods  under  an  execution,  the  sheriff  acquires  a  sxrjeciol 
property  in  them,  which  will  enable  him  to  maintain  tr*?^spass 
against  any  person  who  takes  them  out  of  his  possession.  But 
could  the  sheriff  in  this  case  have  maintained  trespass  aga^in^ta 
person  for  taking  away  any  part  of  the  property  of  whi^^h  he 
had  merely  made  the  memorandum,  but  had  never  seexi*  9od 
could  not  identify  ?  On  assuming  that  the  property  di  J  no* 
belong  to  Brooks,  could  the  owner  of  it  have  maintained  tres- 
pass against  the  sheriff  as  for  a  seizing  and  taking,  merely  h^ 
cause  he  had  made  a  memorandum  of  it,  and  told  the  exsea- 
tion  debtor  that  he  ha<l  levied  upon  it  ?  I  think  there  vasflo 
such  possession  in  the  sheriff  in  this  case  as  would  entitle  him 

■  5  AUen  333 
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0  maintain  trespass  in  the  one  case,  and  no  such  taking  by  him ^878 

18  would  render  him  liable  to  an  action  by  a  third  party,  for  Brooks   and 
aking  in  the  other ;  but  the  question  in  this  case  is  outside  of        ^'^ 
ither  of  these  propositions.  p 

In  Ndsh  V.  Dickenscyiil^  the  question  was  whether  there  was 
iich  a  seizure  as  would  entitle  the  sheriff  to  poundage.  The 
fficer  had  merely  produced  his  warrant  to  the  defendant  in  his 
:>unting  house,  and  made  out  a  statement  of  what  he  claimed 
3r  debt  and  expenses.  Bovill,  C.  J.,  said,  "  I  think  the  facts 
9iil  to  shew  a  seizure  under  the  writ.  The  sheriff  should  make 
n  actual  seizure.  It  would  be  imposing  a  serious  responsibil- 
iy  on  him,  if  what  was  done  here  were  held  to  be  a  seizure  of 
11  the  goods  upon  the  premises.  Without  saying  what  is  a 
eizure,  it  is  sufficient  to  say  that  there  has  not  been  enough 
one  hereto  constitute  a  seizure;*'  and  Willes,  J.,  said,  "If  the 
fficer  enters  the  hall  of  a  house,  having  a  warrant  with  him, 
^hat  does  he  seize  ? "  This  decision  was  dissented  froui  in 
iiasicks  v.  The  Bath  Colliery  Co,*  where,  under  nearly  similar 
ircumstances,  it  was  held  that  there  had  been  virtually  a 
3vy,  and  that  the  sheriff  was  entitled  to  poundage.  , 

The  question  in  this  case  is,  whether  what  took  place  (assum- 
ttg  the  jury  to  have  found  the  defendant  s  account  of  it  to  be 
orrect),  does  not  estop  the  plaintiff  from  denying  that  there 
Tss  a  levy.  There  certainly  is  some  difficulty  in  consequence 
f  the  sheriff's  never  having  seen  any  of  the  property ;  but  if, 
rhen  he  went  to  levy,  the  plaintiff  told  him  that  he  had  a  cer- 
ain  number  of  horses  and  cattle,  and  the  sheriff  made  a  memo- 
andum  of  them,  and  told  the  plaintiff  that  he  had  levied  upon 
hem  under  the  execution,  then  in  his  hands,  and  did  not  re- 
move them,  at  the  request  of  the  plaintiff,  and  on  his  promise 
hat  they  should  be  forthcoming  when  the  sheriff  required 
hem,  and  it  turned  out  that  the  plaintiff  had  the  property  at 
he  time  he  made  this  representation  to  the  sheriff,  I  think  he 
3  estopped  by  his  conduct  from  saying  there  was  no  levy,  as  the 
heriff  would  certainly  be  estopped  as  against  the  plaintiff,  from 
aying  there  was  no  seizure.  It  was  treated  as  no  levy  by  both 
tarties.  Swan  v.  Earl  of  Falmouth*  and  Hutchina  v.  Scott* 
ire  authorities  on  this  point. 

«  L.  R.  2  C.  F.  252.  »  L  R.  2  Exch.  D.  459. 

•  8  B.  &  C.  456.  ♦  2  M.  &  W.  809. 
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1878   ^        Tlio  conclusion  I  have  come  to  in  tLis  case  does  not  conflu 

Brooks  and  in  any  way  with  tht»  case  of  Rt^ynohh  v.  Ayrci^,  where  thei 

Wife         ^yj^j^  y^^y  i^Qy/^nY^^  actual  or  constrnetivt>,  and  wliere  nothing  toe 

place*  Iw'tween  the  sherilT  and  the  execution  debtor,  upon  whi< 

any  fpiestion  of  estoppel  could  arise. 

I    think,  therefoi:iN  that  the  directitm  of  the  Judge  of  t — m\o 
County  Court  was  correct;    and.  whether  the  jury  found  m 

favor  of  the  ilcfttndant  on  this  j]^'ound ;  or,  that  the  propei"- — ty 
did  not  Wlong  U)  the  plaintift"s  wife,  is  inimat<>rial.  In  eitl-v^er 
case  the  appeal  must  Im;  dismissed  with  costs. 

Wkldon,  J.     I  agree  with  the  learned  Chief  Justice. 

Fisher,  J.  In  this  case  I  agree  that  the  appeal  should  W 
dismissed,  hut  I  am  of  opinion  that  the  levy  was  good  for  all 
purposes.  I  think  the  recent  authorities  fully  sustain  tliis  vit^_z:^w. 
and  in  the  late  case  of  Blnsi^kf<  v.  The  Bath  CoUlevy  Con} pin  ^y! 
wheiv  this  question  was  discussed,  ( -leasby,  B.,  says  :  "  It  \r^^  of 
no  use  t^)  att^'uipt  to  ilefinc  a  levy,  but  I  think  in  this  c  -^^■ 
there  was  in  suljstance  an  actual  levy." 

Wktmork,  J.     I  think  there  was  substantially  a  levy  by  -^^l»e 

■ 

defendant  upon  the  propei-ty,  the  subject  matt^.'r  of  this  s^  "^ 
The  defendant  went  to  the  plaintift'*s  with  the  intention  "f 
making  a  levy,  he  asked  the  husl>and  (plaintift*)  alK)ut  the  p-  ^^^ 
porty,  and  made  a  memorandum  of  it,  telling  him  unless  *^"i' 
pi-opc^ity  would  1)0  fortlicoming  on  the  day  of  sale,  he  wo«-  "" 
have  to  remove  it,  the  expense  of  which  would  fall  on  «::^1^^' 
plaintiff,  who  thereupon  requested  it  should  l>e  left  in  his  j^-*^" 
session  as  he  wanted  to  use  the  honses.  The  defendant  c«^  ™" 
sented  to  its  remaining  in  the  plaintiffs  posses.sion,  he  umk  -^r- 
taking  that  it  should  Iw  forthcoming  on  the  day  of  sale.  1" 

Bissichs  V.  TlieBath  Colliery  Co,  [Limited],  Expurte  Bissic^-^^ 
which  was  an  application  calling  on  the  sheriff  to  .shew  ca  -^^^^ 
wliy  he  sliould  not  return  £1  Os.  Qd,  poundage  and  £1  6«.  Orf.  le::?^^')' 
fees,  the  sheriff's  officer,  accompanied  with  another  man,  p^^ 
cecded  with  a  warrant  to  the  plaintiff  s  shop  and  told  him  "* 
had  a  warrant  to  execute — a  writ  of  Fi.  Fa.  for  £28  7«.  ^^ 
After  waiting  about  a  quarter  of  an  hour,  till  the  plaintiif  ^^^w 
at  liberty,  ho  then  explained  to  him  the  nature  of  the  wttiiJ^"""* 
and  read  over  the  principal  parts  to  him.     The  sheriff's  oflB  ^^^ 

*  L.  K.  2  Ex.  Div.  459.  ^  L.  R.  2  Ex.  D.  469. 
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\  various  items  down  in  writing,  and  the  officer  told  him        ^^78. 
I  immediate   payment,  otherwise  further  proceedings  Brooks  and 
e  taken,  and  the  man  must  remain  in  possession.      The        ^'' 
then    pai«l   the  amount,   which   included   levy  fees,      palmer 
rn,  C.  J.,  says,  "  We  must  look  to  see  if  the  writ  has 
i;willy  executed.    The  officer  comes  and  says,  I  have  a 
i  to  seize  your  property  for  a  certain  sum  which  must  bo 
further  proceedings  will  be  taken."     They  go  through 
le  together,  and  the  debtor  voluntarily  hands  orer  the 
o  the  officer,  being  under  an  obligation  to  him  for  his 
'  in  giving  as  little  trouble  as  possible,  and  the  del)tor 
rably  turns  round  and  refuses  to  pay  his  fees.     I  think, 
e,  that  the  sheriff  is  entitled  to  these  sums,  and  that 
sion  in  Nash  v.  Dickensoii^  was  on  insufficient  grounds, 
otiiing  about  Roe  v.  Ilammoiidy*  because  that  decision 
to  have  been  founded  on  an  anonymous  case  in  Lofilt's 
,   which    is    not  sufficient  to   support  it"     Cleasby, 
:     "  It  is  of  no  use  attempting  to  define  a  levy,  but 
in  this  case  there  was  in  substance  an  actual  levy, 
ircumstances  of  this  case  are  on  all  fours  with  those  of 
cited,  and  I  have  no  hesitation  in  adopting  Chief  Jus- 
kburns  words,  **Thc  writ  has  been  virtually  executed," 
30  of  Cleasby,  B.   "  In  this  case  theix)  was  in  substance 
il  levy."     The  appeal  should  bo  dismissed  with  costs. 

Appeal  disiniased  witlt  costs. 


SCHOFIELD  ET  AL.  V.  GIBSON.  1878. 

N,  Appellant,  and  SCHOFIELD  et  al.  Respondents.       Feb, 

pariy — Delay  in  Uxulhig — Responsibility  to  cease  when  cargo 
led — Liability  of  Charterer — Charterer  once  TWtified  that 
shij)  is  ready  bound  to  furnish  cargo  witlumt  fur- 
ther demand, 

party  contained  the  following  claoBCs  :  *'It  is  agreed  that  as  this 
party  is  entered  into  by  the  charterer  for  account  of  another  party 
lonsibility  ceases  as  soon  as  the  cargo  is  on  board,  the  vessel  holding  a 
the  cargo  for  freight  and  demurrage  ;  the  usual  custom  of  each  port  is 
leerved  By  each  party  in  cases  were  not  specially  expressed  ;  carso  to 
rcred  at  Saint  John  as  fast  as  required  ;  caigo  to  be  deliverod  along- 

R.  2  C.  P.  252.  •  L.R.2  C.  P.  D.  300. 
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side  vessel  at  SaiDt  John,  at  shipper's  risk  and  expense,  and  twelve  mnnj 
days  for  dischareinc  cargo  ;  demurrage  at  the  rate  of  £10  storling  a  day, 
longer  detained.  The  ship  was  made  ready  to  receive  cargo,  and  the  ddfei 
ant  was  duly  notitied  of  this.  The  ship  was  loade<i  and  bills  of  lading  signed  i 
cording  to  the  charter  party.  There  was  delay  in  loading  owing  to  i 
defendant  not  supplying  cargo  as  fast  as  required. 

Hddf  That  the  defendant  was  liable  for  damages  for  the  delay  caused  by  ] 
not  delivering  the  cargo  as  fast  as  required,  and  that  the  clauses  for  lien  a 
exemption  did  not  apply  to  damages  for  delay  in  loading  at  the  port 
loading. 

That,  the  defendant  having  once  hail  notice  that  the  vessel  was  rea<ly  to  recei 
cargo,  he  was  bound  to  furnish  it  without  further  demand  or  request,  as  ii 
as  it  was  required  for  loading,  and  so  that  the  ship  should  not  l>e  delayed  ; 
want  of  it. 

Qtfc^f,  Whether  the  term  ** responsibility"  in  this  charter  i>arty  is  equii 
lent  to  the  term  **  liability." 

This  wasan  appeal  from  the  County  Coui-t  of  Saint  John, 
was  an  action  brought  by  the  plaintiffs,  as  ownei-s  of  a  vcas 
called  the  "  Lydia,"  against  the  chai'tci'er,  to  recover  dainag 
for  detention  of  the  vessel,  and  delay  in  delivering  the  cargo 
the  port  of  loading. 

By  the  charter  party  which  was  dated  at  Saint  Jolm,  4 
July,  187(>,  and  signed  by  the  defendant,  in  his  own  name  on! 
"  Alex.  Gibson,"  it  was  mutually  agreed  **  brf  tren  S.  Schqfiel 
managing  owner  of  the  good  ship  or  vessel  called  the  *  Lydi 
etc.  etc.,  now  in  this  port,  and  Alex.  Gibson,  Esq.,  nierctian 
(the  defendant)  that  the  said  ship  being  tight,  staunch  ai 
strong,  etc.,  shall  be  made  ready  and  load  from  the  charterer 
full  and  complete  cargo,  under  and  on  deck,  to  consist  of  def 
and  l>attens,  etc.  etc.,  and  being  so  loaded  shall  proce^  to  S 
Nazarre,  France,  and  deliver  the  same  on  heiny  paid  freighi 
follows,  etc.  And  the  charter  party  then  contained  the  foUoi 
ing  clause :  '*  It  is  agreed  that  as  this  charter  party  is  enten 
into  by  the  charterer  for  account  of  another  party,  his  n^espory 
sibility  ccanes  as  soon  as  the  cargo  is  on  board,  the  vessel  hoi 
ing  a  lien  on  the  cargo  for  freight  and  demurrage,  the  usu 
custom  of  each  port  is  to  be  observed  by  each  party  in  cas 
where  not  specially  expressed ;  cargo  is  to  be  delivered  at  Sai\ 
John  as  fast  as  reqtdred;  cargo  to  be  delivered  alongside  vesB 
at  Saint  John  at  shipper  s  risk  and  expense ;  and  twelve  rai 
ning  days  for  discliarging  cargo ;  definurrage  at  the  rate  of  £] 
sterling  a  day,  if  longer  detained." 

The  vessel  was  made  ready  to  receive  her  cai^  on  10th  Jil 
of  which  the  charterer  was  duly  notified.    She  commeaa 
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loading  on  that  day  and  finished  on  the  24th  July,  four  and  a 
half  days  having  been  lost  during  that  time,  in  consequence  of 
the  cargo  not  having  Ixjcn  delivered  alongside  as  fast  as  it 
was  required  for  loading.  It  was  admitted  on  the  trial  that 
she  received  a  full  cargo  and  that  she  proceeded  to  sea  with  it 
on  board,  and  that  bills  of  lading  were  signed  for  delivery  of  it 
to  the  consignee,  "  ho  or  they  paying  freight  for  the  same,  with 
other  conditions  as  per  charter  party." 

The  evidence  having  been  closed  on  In^th  sides,  the  couasel 
for  the  defendant  submitted  two  propositions  on  his  l)ehalf, 
viz: 

1.  That  under  the  charter  party  the  defendant's  liability 
eeased  as  soon  as  the  cargo  was  on  board,  and  that  any  delay 
in  loading  the  vessel  was  provided  for  by  the  charter  party  as 
deiiiurragef  for  which  a  lien  was  given  on  the  cargo. 

2.  That  the  defendant,  by  the  terms  of  the  charter  party,  was 
only  bound  to  deliver  the  cargo  as  fctst  as  reqiiived,  which  in- 
volved a  reasonable  demand,  from  time  to  time,  on  the  part  of 
the  vessel,  which  demand  had  not  been  made. 

To  these  propositions  the  counsel  for  the  plaintiffs  replied : — 

1.  That  the  lien  for  demurrage  mentioned  in  the  chai-ter 
party  was  applicable  only  to  the  delay  at  the  port  of  discharge. 

2.  That  whether  or  not  the  cargo  was  delivered  alongside  "as 
fast  as  required"  was  a  question  of  fact  for  the  jury. 

And  it  was  finally  agreed  between  the  counsel  on  iMjth  sides, 
^hat  the  whole  case — law  as  well  as  fact — should  be  left  to  the 
decision  of  the  learned  Judge  of  the  County  Court,  with  lilwrty 
for  him  to  draw  such  inferences  of  fact  as  a  jury  might  draw. 

The  learned  Judge  was  of  opinion  that  the  demurrage  stipu- 
J^ted  for  under  the  charter  party  and  for  which  a  lien  was 
g"!  van,  was  in  respect  of  delay  or  detention  at  the  port  of  dis- 
^l^arge  alone,  and  not  for  detention  in  loading  at  Saint  John, 
^*^d  that,  under  the  charter  party,  the  plaintiffs  were  not  en- 
^'i  tJed  to  any  lien  for  the  damages  caused  by  the  delay  in  loading; 
^*xd  no  lien  having  been  given  for  them,  the  charterer  remained 
*^i*^ble,  notwithstanding  he  had  shipped  a  complete  cargo.  He 
^^^cpressed  his  doubts  as  to  whether  the  words  in  this  charter 
lH9i,rty,  "  cargo  to  be  delivered  as  fast  as  required,"  involved  the 
^^cessity  of  a  previous  demand,  from  time  to  time,  from  the 
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.  _^®. (lefendant,  in  onler  t<:)  make  him  liable  for  default     He  was 

St'HOFiELD  ilisj^oscd  to  tliiiik,  that  haviiifj  l:>een  notified  that  the  vessel  was 
'  ready  to  receive  her  cargo,  these  words  imported  that  the  de- 

fendant  should  have  the  cargo  constantly  ready  at  the  ship, 
without  further  notice,  to  meet  the  reciuirements  of  loading. 
But,  )>e  that  as  it  might,  he  found  as  a  fact,  that  the  defendant 
was  required,  from  time  to  time,  to  funiish  cargo,  and  that  he 
was  guilty  of  delay  in  furnishing  it ;  and  he  gave  judgment  for 
the  plaintiffs  for  the  amount  claimed. 

June  14th,  1877.  Paimvr,  Q.  C,  sujjports  appeal.  The 
C^)unty  Court  Judge  was  wrong.  Wo  have  j^erformed  what 
would  cause  our  responsibility  to  cease  ;  that  is.  we  have  loaded 
the  vessel.  There  is  no  limit  to  the  words  here.  By  the  plain 
words  of  the  charter  party  all  liability  ceased  when  the  ship 
was  loaded,  reganlless  of  whether  the  ship  would  have  any 
claim  on  anyone  else  or  not ;  there  is  nothing  distiugiiLshing 
the  liability.  There  is  nothing  to  make  the  exemption  apply 
to  one  thing  more  than  another:  unless  it  applies  to  all  responsi- 
bility it  is  meaningless.  The  plaintiffs  had  their  remedy  ;  they 
were  not  bound  to  sign  bills  of  lading  without  an  agreement  to 
pay  the  <lcmuri'age. 

This  action  is  brought  for  demurrage.  Strictly  speaking, 
denmrrage  arise^s  where  the  charterer  has  a  right,  by  the  agree- 
ment, to  detain  the  ship  on  paying  so  much  a  day.  If  she  Ls 
obliged  to  stay  longer  it  is  not  strictly  demurrage,  and  the 
damages  may  be  more.  In  this  charter  pai'ty  there  is  nothing 
to  which  demurrage  in  its  primary  sense  would  apply  ;  it  there- 
fore applies  to  illegal  detention.  The  latter  pai-t  of  the  clause, 
"  holding  a  lien'*  applies  to  what  precedes,  and  shews  that  all 
previous  respoasibility  is  at  an  end.  Sangwi/neiti  v.  The  Pacific 
Steam  Navigation  Comj>any^  is  as  near  this  case  as  it  is  possible 
to  have  it.  It  would  not  be  of  any  use  for  me  to  go  through 
all  the  cases  vlh  the  decisions  are  tonfficting,  and  this  is  the  last 
case.     The  present  case  is  stronger  than  that. 

Then,  as  to  the  delay  itself,  the  County  Court  Judge  was 
wrong.  The  words,  "  as  required,"  must  be  reatl  with  reference 
to  the  facilities  and  customs  of  the  port    The  plaintiffs  were 

»  L.R.,2Q.B.D.  238. 
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lx>und  to  tell  the  defendant  how  much  lumber  was  wanted,  and 
"^i^hen,  and  to  give  the  defendant  reasonable  notice  thereof. 

June  19th,  1877.  Wddon,  Q.  C,  for  the  respondent.  The 
<3ases  in  the  reports  arc  decided  accoixling  to  the  peculiar  word- 
ing of  the  charter  party  then  before  the  Court.  These  charter 
1)artics  can  be  grouped  under  three  general  classes :  (1.)  Where 
"working  days  are  allowed  for  loading  and  specific  lay  days  for 
<lischarging.  (2)  Where  no  particular  tim^  is  specified  for 
either  loading  or  discharging,  but  both  are  to  ha  done  with  all 
'passible  despatch.  (3)  Where  there  are  no  lay  days  for  loading, 
l)ut  there  are  lay  days  for  discharging.  The  construction  of 
the  term  demurrage  varys  acconlingly,  as  the  chartt^r  party 
comes  within  one  or  the  other  of  these  clauses.  The  charter 
party  under  discussion  comes  within  the  third  class.  This 
action  is  really  damage  for  detention  at  the  port  of  loading, 
and  not  an  action  for  demurrage  proper.  The  vessel  would  have 
no  lien  for  it,  and  the  charterer  i-emains  liable.  The  cases  are 
numerous.  There  are  Oglcshy  v.  YglesiaSy  Milvain  v.  Perez^ 
Bannister  v.  BveslaaeVy^  Gray  v.  Cai^%*  Chrwtqfferaen  v. 
Hansen^  Francesco  v.  Massey*  Lockhart  v.  Falk,^  Ki^t  v. 
Cory,*  Lister  v.  VanHanshergen*  None  of  these  cases  can  be 
authorities  except  to  enable  us  to  deduce  the  general  principles, 
lecause  of  the  peculiar  wording  of  the  different  charter  parties. 
All  the  charter  parties  except  the  Satiguinetticase  come  with- 
in one  of  the  classes  of  the  charter  parties  I  have  mentioned. 
One  of  the  tests  laid  down  is  whether  there  is  a  lien  preserved 
equivalent  to  the  exemption.  In  this  case  the  vessel  would 
lave  no  lien  for  detention  at  Saint  John  ;  therefore  the  chart- 
erer is  liable.  Then  the  word  "  responsibility  "  is  not  equiva- 
lent to  "liability,"  and  I  do  not  think  it  would  apply  to  transac- 
tions at  the  port  of  loading. 

Pcdmer,  Q.  C,  in  reply.  Mr.  Wcldon  admits  that  if  the  term 
demurrage  covers  the  detention  at  the  port  of  loading,  the 
"vessel  has  a  lien  for  this,  and  the  2)laintiffs  have  no  case  against 
the  defendant.     There  is  no  difference  between  the  words  "  re- 
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sponsibility  "    and  "  liability "  in  these  cases.     The  former 
used  in  Gnitf  v.  Carr, 

Cur.  adv.  wit. 

The  following  judgments  were  now^  delivered  : 

Duff,  J.  (After  reciting  the  facts  as  above  set  out,  coi 
tinuod).  I  concur  in  the  judgment  given  by  the  learned  Couni 
Court  Judge  upon  all  the  ix)ints.  Having  been  constituted  I 
the  pai'ties  judge  of  the  facts  as  well  as  the  law,  and  autho 
ized  to  di-aw  such  inferences  of  fact^&s  a  jury  might  draw,  ai 
having  heard  the  evidence,  and  having  found  the  fact  that  tl 
defendant  had  l>een  actually  rec|uested  to  furnish  the  cargo,  fro 
time  to  time,  this  Court  wouKl  not,  unless  upon  very  stroi 
grounds,  interfere  with  the  learned  Judge's  finding  on  the  su 
ject.  But  I  see  no  reason  to  question  the  accuracy  of  the  coi 
cUision  which  he  amved  at  as  to  the  facts.  In  my  opinio 
indeed,  the  finding  of  that  fact  was  immaterial,  because  I  thin 
that  according  to  the  proper  construction  of  this  cliarter,  aft 
the  charterer  had  notice  that  the  vessel  was  ready  to  receive  hi 
cargo,  he  w^as  bound  to  furnish  it  without  any  further  deniai: 
or  request,  as  fast  as  it  w^as  required  for  loading,  and  so  Uu 
the  ship  should  not  be  delayed  for  want  of  it. 

The  substantial  question  in  the  case,  however,  is  whether  < 
not  the  defendant  is  personally  liable  for  the  damages  occasioi 
ed  by  the  detention  of  the  ship  w^hilst  being  loadeil  at  St.  Job: 
By  the  tcTuis  of  the  charter  party  entered  into  by  the  defem 
ant,  there  is  no  doubt  that  he  became  personally  liable  for  thei 
in  the  first  instance,  and  it  is  equally  clear  that  he  remaii 
so,  unless  he  is  discharged  by  the  condition  subsequent  coi 
tained  in  it.  The  contract,  on  the  face  of  it,  purports  to  I 
between  the  owners,  and  Alexander  Gibson ;  and  no  actio 
w^ould  lie  upon  it  against  any  other  party,  in  respect  of  tl 
damages  in  question.  Before  the  cargo  was  laden,  therefore, 
vested  right  of  action  against  him  had  accrued  to  the  plaintif 
by  reason  of  the  detention. 

It  is  not  in  accoixlance  with  legal  principles  to  consinie 
document  so  as  to  operate  as  a  release  or  discharge  of  a  vestc 
riglit  of  action,  which  shews  no  consideration  and  suhBtitnti 
no  new  remedy  for  the  one  which  is  taken  away.    And,  altluyag 
it  may  be  difficult  to  discover  a  principle  of  this  kind  pervadin 
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a*  ]  H  the  cases  on  this  subject,  it  was  ivco^^nizeil  iii  several  of 
tS~m  cm,  and  es|>ecially  in  Chrlsfofi'tTsat  v.  Jlaih^rn,*  wlicroit  was 
lA  :»  .2ulc  the  ground  of  the  decision.  \n  that  ease  it  was  licid  that 
tXrm  <j  chaitercr  was  not  absolved  from  liability,  in  respect    of 

lr-» wading  the  ship  in  lier  regular  turn.     And  Lord  Blackburn  in 

r^z:^  viewing  tlie  cases  rests  the  decision  on  the  ground  that  ho 

I  on  the  caryowus  (jlvcn  in  lieu  of  the  chttrferrrs  liahHit}/. 

And  in  Fran<:etfCo  v.  Mituscf/i'  where  a  portion  of  tlie  claim 

for  demurmge  at  the  jiort  of    hauling,  and  it  was  urged 

-at  the  defendant,  the  charterer,  was  absoIv(vl  from  that  por- 

n  of  the  claim,  because  thar  u-ds  a  lien,  ylcen  r^s  injahist  the 

-^imfjiiee.     The  Court  iK.ld  accordingly. 

In  the  more  recent  decisions,  the  application  of  clauses  of 

*'»^.  is  deiicription,  as  absolving  the  charterer  from  liabilities  in- 

^•-'^^  rred  bcforc  the  cargo  is  loadetl,  is  very  strongly  reprobated  ; 

^'  '^-^2^^'  Lord  Coleridge,  C  J.,  and  by  Ihett  and  (hove,  J  J.,  in 

isli  V.  Coi'y^     And   it  wouhl  seem  that  nothing  but  consider- 

ions  of  commercial  convenience  prevented  the  (!ourt  in  that 

from  over-ruling  the  earlier  cases  which  put  such  a  con- 

:9iiction  upon  them. 

In  one  of  the  last  cases  on  the  suljoct,  i^vr^c/i   v.   (Jcrber* 

^^xtt,  J.,  as  the  conclusion  to  be  arrived  at  from  an  examina- 

^^^Dn  of  all  the  cases,  says:  "The;  rule,  then-fore,  seems  U)  ^K^ 

^  *>.at  when  the  words  of  the  al)Solving  part  of  the  clause  plainly 

*^kxew  that  all  lial)ility  is  to  cease  on  loading,  it  is  to  cease  lioth 

to  antecedent  and  future  liabilities,  and  without  re<rard  to 

y  lien ;  Init  when  the  words  of  the  al.)solving  2)art  are  open 

*^0  either  interpretation,  then,  without  legard  to  lien,  liability  to 

^Viture  transactions  is  not  to  accrue,  but  liability  as  to  onteced- 

^'^it  breadies  is  to  cease,  only  .so  far  (/.s  an  cqiuvalent  lien  is 

Cr  Ivenr 

The  words  of  the  clause  hert?,  aie,  "his  responsibility  ceases 
*^»5  soon  as  the  cargo  is  on  board."  In  thci  authorities  cite<l  the 
"W*ord  "liability"  has  always  been  employed,  and  assuming 
^liat  the  two  terms  are  synonomous,  which  I  much  doubt,  are 
Vre  justified  in  extending  it  by  the  language  beyond  itsordinaiy 
*^eaning,  and  interpretating  a  word  in  order  to  make  it  include 
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1S78.        (///  liaUilitit.'s  !     The  law  does  not  favor  the  extension  of  these 

SriioFiKLD    clausrs  -^n  as  to  discharge  the  eharterer  for  breaches  of  the  con- 

»'.  tract  wliilr  llir  vt-ssel  is  loading.     Without  the  interpolation 

(JiHsoN.      ^^f  ^  word  th^'  rlaiiso  may  manifestly  l>e  eo  interpreted  as  to 

apply  only  to  transactions  after  the  cargo  was  loaded.     And  if 

it  hr  cfii»al)lr  of  that  interpretation,  .according  to  the  nile men- 

tiiMied   hy   Mr.  Justice  Brett,  the  defendant  is  not  dLschargt^d 

from  the  vrstvd  right  of  action  which  the  plaintiffs  had  against 

him  for  <l!UiiaLi:es  for  tletention  of  the  vessel  l)cfore  the  carc^ 

was  put  on  hoard,  because  "no  eipiivalent  lien  is  given"  to 

them. 

It  was  arguetl,  indeeil,  that  the  words,  " holdin^'  a  lien  for 
demur  niLce,"  gave  a  lien  for  these  damages,  but  neither  principle 
or  authoiitv  will  warrant  such  a  construction  of  this  charter 
party.  In  llnnu'ishr  v.  Jircf<lmfrr^  a  lien  was  given  for 
**  freight,  d^ad  fieight  and  demurrage,"  and  the  latter  wonl  was 
held  to  cover  a  claim  for  unliipiidated  damages  at  the  port  of 
loa«ling.  But  in  that  case,  so  far  as  appeal's,  th.^rc  was  no  sub- 
ject t(^  which  the  word  "demurrage"  could  l>e  applied  at  all  in 
its  h'gitimate  sense.  And  the  2)rovision  with  regard  to  it  would 
be  nugatory  unless  it  was  htdd  to  cover  unliquidated  damages. 
Neithei-  denunrage,  strictly  speaking,  or  any  payment  in  the 
nature  of  demurrage,  for  stipulated  damages,  for  the  detention 
of  the  shiji  was  providefl  for  in  that  charter  paity.  Is  this  so 
in  this  case  ?  Twelve  running  days  are  allowed  at  the  port  of 
discharge  for  discharging  the  cargo,  and  it  is  then  stipulated 
that  "'  (hnnnvi'inje  at  the  rate  of  JEIO  sterling  a  day  shall  be 
paid  if  tin*  ship  be  "longer  detained,"  that  is  to  say,  "longer" 
than  the  twelve  days.  This  may  not  bo  the  primary  sense  of 
tlie  term,  as  a  stipulated  payment  per  day,  for  a  certain  num- 
Wv  of  <lays'  det<.*ntion,  but  it  is  of  the  same  nature;  it  pre- 
scribes a  certain  liciuidated  sum  per  day,  and  does  not  leave  it 
open  a>  a  clause  for  unliquidated  damages.  And  it  shews,  at 
call  events,  the  meaning  which  the  parties  themselves  have  at- 
tached to  the  word  in  their  contract,  and  wliich  we  ought, 
therefore,  to  give  it.  It  shews  that  they  intended  the  term  to 
Ik»  applied  and  the  lien  to  relate  to  a  payment  of  £10  sterling 
for  every  ilay  beyond  twelve  days  that  the  vessel  might  he  de- 
tained  at  the  port  of  discharge  whilst  unloading  her  cargo. 

*  L.  R.  2  C.  P.  497. 
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Gray  v.  Can**  is  an  authority  for  the  proposition  tliat  "when  1378 
t*lie  term  "  demurrage,"  in  clauses  of  this  kind,  can  receive  a  SrnoFiKLD 
niore  appropriate  application,  it  will  not  lu*.  held  to  cover  un- 
liquidated damages  at  the  poii  of  loadinrr.  In  that  case  the 
decision  in  Bannister  v.  Brcdaiier  is  animadverted  upon  by 
several  of  the  Judges,  and  especially  by  Brett,  J.,  (p.  537)  and 
Sraxnwell,  B.,  (p.  549).  The  former  observed,  "  with  all  respect 
for  the  Judges  who  decided  Bann inter  v.  Jirrshdur,  I  think 
tthat  their  interpretation  of  the  charter  party  was  too  severe. 
The  case  was  decided  on  demurrer.  The  Jud^e  relied  nnich  on 
the  lien  given  in  respect  of  demurrage,  which  they  assumed 
^was  for  delay  at  the  port  of  loading.  But,  //'  hy  other  temifi  of 
the  charter  party  than  those  which  were  before  the  C-ourt,  de- 
rnurrage  ivas  stipulated  for  in  rcHfievt  of  delay  in  ii/idondimj 
CLt  the  port  of  discluirge,  the  chief  gi'ound  on  which  they  base<l 
t^lieir  interpretation  would  be  cut  away." 

Here  we  have  tlie  very"  case  contemplated  by  that  learned 
Judge,  whose  "fresli  and  accurate  knowledge"  of  the  mari- 
time and  mercantile  law  is  so  highly  eulogised  l>y  Mr.  Justice 
AVilles  in  the  same  case.    Here  there  are  other  terms  in  the 
oliarter  party  stipulating  for  demuirage  for  delay  at  the  j)ort  of 
^lischarge,  and  I  think  we  must  construe  this  charter  party  as 
giving  a  lien  for  that  demuiTage  and  for  that  only.     And  see, 
^^scordingly,  Lockhart  v.  Falk.^    No  "  equivalent  lien,  then,  has 
V^een  given"  for  the  plaintiffs'  vested  right  of  action  against  the 
defendant,  in  respect  of  the  damage  which  they  sustained  by 
"the  detention  of  the  vessel  at  the  port  of  loading,  and  there- 
fore that  right  of  action  still  exists. 

The  learned  counsel  for  the  defendant  cited  the  Ian*  aiai^t^  of  Brett, 
J.yin  Frenchy.6erberf^(hi^74f4')  and  in  SdiKjaivetti  v.  T/te  Pacific 
^Steam  Navigaiion  Co,*  (at  page  252),  and  urged,  that  whether 
^lie  term  "demurrage"  could  be  properly  applie<l  tounlitjuidated 
cSamage  for  detention  at  the  port  of  loading  or  not,  it  should  be 
^^xtended  to  cover  them.  In  Sangitinctfi  v.  T/te  Pacific  Steam 
Navigation  Co,,  the  vessel  was  to  ])e  loaded  at  the   rati*  of 
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^^'^^_    _  seven ty-fivo  tons  per  day,  and  stiffening  coal,  to  be  furnished 

s<  HoriKM)     ],y  the  c1iart<rer  at  the  ship's  expense,  was  to  be  put  on  board 
at  tlie  rat(»  of  tortv  tons  a  dav,  and  she  was  to  be  dischar^d  at 
the  rate  of  forty  tons  a  day.  "And  tlcmuvragc  to  he  iHiidfor  each 
ihiy  hrijitnd  (lie  sii'td  thnfmilUrn'ril  favlodding  ami  difichnrfle  at 
the  rat<*  of  a  od  per  registered  ton  per  day."     And   the  ship 
owner  was  giv<']i  a  lien  for  (Innurrnyc.     It  was  held  that  the 
time  oeciipied  in  taking  on  })oai*d  the  stiffening  coal  formed  a 
poi  tion  of  the  lay  days.     IJrett,  J.,  said,  "  All  the  days  beyond 
the  aggregate  nund)er  of  days  to  be  allowed  the  charterer  for 
loading  tlu;  ship  and  for  supplying  stiffening  coal,  if  required, 
are  <lennuTage  days,  and  are  within  the  demurmge  clause.    But 
if  they  were  not,  and  the  deniurmge  clause  were  to  be  confined 
to  a  certain  nnnib(»r  of  days,  I  should  entirely  agree  that  inthe:^ 
claus<;  which  gave  a  lien  demurrage  is  to  be  enlarged,  and  wiL#"^^ 
not  only  cover  ilemurmge  days  proper,  but  also  days  of  dete 
tion  when  a  elahn  is  to  be  inatle  in  the  nature  of  demu 
Having  held  that  the  time  occupied  in   taking  the  stiflTeni 
coal  on  board  formed  part  of  the  lay  days,  it  would  seem  i 
possible  to  put  any  other  construction  upon  that  charter  pa; 
because, /or  etrry  day  hoyovd  fhn^r.Iay  days  "  demuriage  ' 
to  be  paid  "  at  the  rate  of  3d  per  registered  ton  per  day." 
the  language  of  Brett,  J.,  in  this  case,  and  also  in  French  v. 

Gcvher,  must  be  read  in  the  light  of  his  previous  utterances  in 
Ki^li  v.  Cory.  In  the  latter  case  he,  and  other  Judges,  rep  "to- 
batcd  the  previous  decisions  in  which  these  clauses  had  bt^E^i^en 

held  to  relieve  the  charterer  from  liabilities  which  had  accn ^^ 

at  the  port  of  loading.     The  Court,  indeed,  in  that  case  sctL^  -  »bs 
to  have  refrained  from  overruling  these  decisions,  only  fi — ^^ 
considerations  of   expediency,  and  of  the  inconvenience  £r=^tl 
injury  which  might  result  by  unsettling  the  law  on  asubjec^*of 
so  nuich  commercial  importance.     And  Brett,  J.,  in  that  c-^3s^. 
intimated  that  the  ship  owner  should,  at  all  events,  be  secw-^ 
a  remedy  in  place  of  the  one  of  which  he  was  deprived ;  ^mJ 
that  should  a  case  arise  when,  in  conformity  with  these     <'^' 
cisions  he  could  be  constiained  to  absolve  the  charterer  of     ^^ 
liability  at  the  port  of  loading,  he  would  give  the  ship  owa^^** 
lien  on  the  cargo,  even  for  the  damages  at  that  port  f  ^ 

But  none  of  the  authorities  support  the  contention  of    ^^ 
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defendants  counsel  here  ;  wliicli  is,  first  to  strain  the  absolving        2?I?1__ 
olausc  in  order  to  obtain  al)soluti()n  for  the  charterer,  and  then     Sciiokielh 
t#o  distort  tjie  term  demurrage  from  its  obvious  moaning,  in  the 
cliarter  party,  in  order  to  secure  to  the  sliip  owner  relief,  com- 
Ynensurate  with  the  absolution  so  procured.     T  think  the  appeal 
Oiicfht  to  be  dismisse<l  witli  costs. 

Weldon.  J.  This  is  an  appeal  from  the  judgment  of  the 
Gounty  Court,  of  the  City  and  (bounty  of  Saint  John.  The 
QrCtion  was  for  not  furnishing  the  cargo  of  tin*  barkentine 
**  Lydia,"  which  caused  a  delay  in  the  loading  of  the  said  ship. 
The  charter  party  which  the  appellant  t-ntered  into  with  tlu^ 
r-cispondent,  required  the  cargo  to  be  delivered  alongside  at  the 
siViipper  8  risk  and  expense.  The  responth^it  claimed  that  un- 
xiccessary  delay  and  detention  took  place  in  delivering  the  said 
Oiirgo,  and  for  this  they  claimed  damages  from  the  appellant. 
The  appellant  contended  that  he  was  discharged  from  any  lia- 
1  »ility  for  such  detention  or  delay  by  reastwi  of  the  clause  in  the 
charter  party. 

The  clauses  of  tlie  charter  paiiy  are  as  follows:  "  It  is  agi'eed 
t*liat  as  this  charter  party  is  entered  into  by  the  charterer  on 
U^^count  of  another  i>arty,  his  responsibility  cc^asts  as  soon  as 
t#"he  cargo  is  on  board,  the  vessel  holding  a  lifu  on  tho  cargo  for 
freight  and  demurrage.  The  usual  custom  of  each  port  is  to  be 
ol>ser>'ed  by  eacli  in  cases  where  not  special  exj)ressed.  Cargo 
to  be  delivered  at  Saint  John  as  fast  as  required  ;  cargo  to  be 
<-\elivered  alongside  of  ves.sel  at  shipper's  risk  and  expense 
s^nd  twelve  running  days  for  discharging  cargo,  denmrrage  at 
the  rate  of  £10  sterling  per  day  to  be  paid  to  the  ship  day  by 
*lay  if  longer  detained." 

This  clause  in  charter  parties  is  of  recent  growth.  The  first 
Ciase  I  can  find  reporti^d  was  in  1857;  previous  to  that  the 
«:jue.stion  arose  upon  principal  and  agent,  where  it  was  lu4d  a 
X^MJrson  making  a  charter  party  as  agent  for  another,  should  so 
^itxpress  it  in  the  charter  party  and  should  sign  as  such.  If  he 
ffaigned  his  own  name  he  was  a  contracting  party.  Parlxcr  v. 
^tVinlo,^  Cooke  v.  Wilson.^  The  lattei*  case  decides  if  a  man 
Ciigns  a  contract  in  his  own  name  he  is  the  contracting  i)arty,- 
XanlesH  he  puts  in  restrictive  words  well  known  to  commercial 
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pei*sons,  80  as  to  shew  he  meant  to  prevent  personal  liability 
f loni  attaeliinf^  to  him.  Cresswell,  J.,  says :  "  It  will  only  be 
noc(»ssaiy  for  the  agent  to  sign  the  name  of  the  rea^  contracting 
party,  or  to  sign  2}er  procuration  for  his  principal.  It  appears 
U)  me  that,  jirhna  facie,  a  party  who  signs  his  own  name  to  an 
agreement  must  be  taken  as  the  contracting  party,  unless  there 
is  something  very  strong  in  the  contract  to  release  him." 

Tlie  first  case  I  find  reported  is  Peterson  v.  Lotinga}  The 
claim  was  for  delay  in  loading.  The  clause  in  the  charter  party 
was  that  "  this  charter  b(?ing  conclude<l  by  the  charterer  on  lie- 
half  of  another  party,  it  is  agreed  that  all  liability  of  the 
former  shall  cease  as  soon  as  he  has  shipped  the  cargo,  the 
owner  and  master  agreeing  to  rest  solely  on  the  lien  on  the 
cargo  for  freight  and  demurrage."  The  Court  held  the  defend- 
ants were  not  absolved  in  respect  to  the  liability  for  delay  in 
loading  (and  that  the  clause  absolved  only  further  liabilities). 
Til  Oijleshy  v.  Yglesias*  the  clause  in  the  charter  party  l)etween 
the  plaintiffs,  who  were  ship  owners,  and  the  defendant  as 
agent  for  the  freighter,  contained  the  following  :  **  It  is  further 
agreed  that  this  chai-ter  l>eing  concluded  by  J.  R.  Yglesias  (the 
defendant),  for  another  party,  the  liability  of  the  former  in 
every  respect,  as  w^ell  as  to  all  matters  and  things  as  well  before 
as  after  the  shipping  of  the  cargo,  shall  cease  as  soon  as  they 
have  shipped  the  cargo."  The  contract  was  signed  for  R  J. 
Yglesias,  Adolphus  P.  Harrison  &  Co.,  agents.  The  Court  heldi 
in  an  action  for  demurrage  at  the  port  of  discharge,  that  ihey^ 
could  not  recover,  as  the  clause  in  the  charter  party  protectee: 
the  defendant  from  any  liability. 

In  Milvain  v.  Perez  and  another,^  in  a  charter  party  enter&s- 
into  between  the  plaintiffs  and  defendants,  the  ship  was  to 
loaded  in  regular  turn,  in  the  customaiy  manner,  from 
agents  of  the  charterers.     The  charter  party  contained  the  foj 
lowing  clause :     *'  This   charter  being  concluded   by  Heaa^ 
Perez,  Williams  and  Bilton,  on  behalf  of  another  party,  resident 
abroad,  it  was  agreed  that  all  liability  of  the  former  in  evei^ 
respect,  as  to  all  matters  and  things  as  well  before,  and  dvatiag 
and  after  the  shipping  of  the  said  cargo  shall  cease  as  soon  la 
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"t^ey  have  shipped  the  cargo,  and  further,  tliat  the  vessel  shall 
l>«  cleared  at  the  custom  house  by  them,  and  the  charges  paid 
On  the  captain  receiving  despatch."  In  an  action  brought  for 
elay  in  not  loading  in  regular  turn,  it  was  held  by  the  Court, 
n  demurrer  to  pleas,  that  as  soon  as  the  cargo  was  shipped  the 
1  Ability  of  the  defendant  ceased  in  every  respect.  Crompton, 
^y.,  says :  **  The  meaning  is,  the  cargo  is  shipped  under  this  con- 
'fcoact,  and  the  plea  avers  that  it  was,  the  stipulation  applies, 
e  defendant's  liability  never  arose." 

In  Bannister  v.  BresLauer^  the  plaintiff  (the  ship  owner),  and 
lie  defendant  entered  into  achai*ter  party, that  the  plaintiff's  ship 
Tiould  proceed  to  the  Thames,  and  there  load  from  the  defendants  a 
^I  cai^,  and  proceed  to  Antwerp,  containing  the  following: — 
The  cargo  to  be  loaded  and  discharged  wuth  all  despatch.  The 
-liarterer  s  liability  on  this  chai-ter  to  cease  when  the  cargo  is 
liipped,  provided  the  same  is  worth  the  freight  on  arrival  at 
e  port  of  discharge,  the  captain  having  an  absolute  lien  on  it 
w  freight,  dead  freight  and  demurrage,  which  he  or  owner 
ImJI  be  bound  to  exercise."     The  Court  decided  that  as  the 
^Tiip  was  to  be  loaded  and  discharged  with  all  despatch,  a  liabil- 
^  "Cy  was  cast  upon  the  charterers  to  load  the  ship  without  delay, 
nd  the  liability  of  the  cargo  to  the  owner  s  lien  for  freight, 
freight  and  demurrage,  embiuced  detention  as  well  at  the 
of  loading  as  at  the  port  of  discharge. 
In  Gray  v.  Cam^  the  charter  party  stated  the  freight  to  be 
id  in  cash  on  right  delivery  of  cargo,  fifty  running  days  to 
aUowed  for  loading,  and  ten  days  on  demurrage  over  and 
bove  the  lay  days,  at  £8  per  day.      The  owners  to  have  an 
rbeolute  lien  on  the  cai'go  for  all  freight,  dead  freight,  demur- 
rage and  average,  and  the  charterer's  responsibilities  to  cease  on 
liipment  of  the  cargo,  provided  it  be  of  sufficient  value  to  cover 
c  freight,  and  charge  on  amval  at  the  port  of  discharge.  The 
Tiip  proceeded  to  Sulina,  and  after  a  delay  of  eighteen   days 
^t^eyond  the  ten  demurrage  days,  loaded  a  short  cargo.     A  print- 
bill  of  lading  was  then  signed  by  the  captain  for  283.682 
taves,  to  be  delivered  at  the  port  of  discharge,  as  per  charter 
,  unto  order  or  assigns,  he  or  they  paying  freight  and  idl 
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187S  otlif'r  nm*lii 'urns  'ihv:^!-  wonls  iiista'teJ  in  writing),  or  ilcmur-  ^ 
SriitiFiKM*  iti^rf,  if  an\*  sliouM  Ix*  incuiTetl  for  saiJ  gc)0«ls,  as  per  the  afoiv-  —  . 
>ai'l  diartir  party.  T'pon  the*  arrival  of  the  ship  in  London,  ^^ 
tli<;  phiintitis  clainuMl  from  the  tlt-ffmlants,  who  ha«l  l»ocome  -_*j 
con>ii::nee.s  of  tli<!  l»ill  nf  lailini,'  for  car^'o  short  sliippetl  ;claiiiie«l  F  m  • 
as  <l(»a'l  fp'iLrlil;,  f<»i*  •K.'iiiun-aLfe  proper  in  respect  of  the  :<hip  ^"t^  . 
hein^f  <letaiiif(l  ten  <lays  at  the  port  of  loadin^f.  ami  for  Jan)ag(.*<s  «rr  -.- 

in  the  nature  of  (leinuiTa;^e  for  a  ilutention  ]x»vond  the  ileniiir -j; 

iti'^Mlav-s.     Tli«;  <h'frn<lants  liad  no  notice  until  the  arrival  of"3"«ia 
tlie  ship  in  London  »>f  tliis  claim,  hut  they  had  received  a  copy  oS  <  _  jo 
the  chartir  party  with  thu  hill  of  ladin;;:.     The  Queen's  Bt^ncW  Ft:! 
held  the  plaint  ill  had  no  lien  for  <Iamaj,^'s  in  the  nature  of  <le —  -ue- 
murni^e.      This  was   unanimonslv  aitirmed   hv  the  Court  o^  ^~fA 
Exche<ju<'i" ;  secon<lly.  hy  the  majority  of  the  Exchequer  Cham—  m.  ii- 
lirr.     Kdly,    C.    11,    Ijramwell,   Channel  1   and   Cleashy,    BB.  -  ^^.. 
.itKrmin,!^  the  decision  of  tlie  King's  Bench,  that  the  plaintiff^  -ff 
had  a  lien  fur  demurrage  proper  as  such  a  lien  was  given  hy  tliL-^  «ii.' 
cliart**r  [jarty,  and  this  lien  was   incorporated  in   the  bill    ufc.  ^— 'f 
lading.     Wilhs,  J.  and  Brett,  J.,  dissenteil  on  the  grouml  tha^  -•^t 
(!ven  if  such  a  li«  ii  were  given  hy  the  charter  party,  tlie  bill  ot  *_>£ 
lading  did  not  incoii^urale  *^uch  a  liability  incurivd  at  the  port"  ^-a"t 
of  loadinj;.      Then-hv  the  Court  aflinued  the  decision  of  thi^  -«i' 
Quet.'u's  J5ench,  that  i\\v.  i)laintifr  had  no  lien  for  dead  fivight:*'    t. 
as  the  claim  was  not  dead  freight  within  the  nieanin^f  of  tlie^    -^o 
charter  i)arty  and  bill  of  huling. 

Tlu^  next  case  which  follows,  is  Ckrisioffcvi^cn  v.  Hannen.     ^t. 
Tliere  the  charter  party  stated  the  ship  sliould,  Avith  all  cow 
venient  speed,  proceed  to  Sunderland,  and  thciv  load  from  th 
defendant,  in  regular  turn,  a  cargo   of  coals,  and   deliver  t-: 
fi-eight^'r  or  assigns  on  being  jmid  fn^iglit,  and  that  the  chart< 
party  In'ing   concluded  by  the  defendant  on  behalf  of  anoth< 
party,  resident  abroad,  "all  liaViility  by  the  defendant  shoul 
cease  as  soon  as  he  had  shipped  the  cargo."     The  breach  fc 
which  th(j  plaintiff  claimed  damage  Avas  that  the  ship  had  n^-  — ot 
loaded  in  regulai'  turn.     The  jilea  A\"a.s,  he  had  before  acticz^^" 
brought,  shippeil  the  cargo  as  agived  under  the  charter  part. — ^Jr 
whereby  his  liability  ceased.     On  demurrer,  the  Court  held  tliK"     >w 
plea  bad.     The  words  in  tlic  charter  party  which  were  genei — ^^ 
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t*Iiat  all  liability  should  cease  as  soon  as  he  had  loaded  the  cargo,        l^'S 
did  not  relieve  the  charterer  from  any  liability  in  delay  of  load-    SmopiELD 
irig ;  no  lien  was  given  for  deniiirrago  in  the  loading  and  that  **• 

formed  the  main  groimd.  Lush,  J.  pointedly  observing:  "If 
ttliere  was  any  provision  giving  the  ship  owner  an  equivalent 
lul vantage  that  would  be  a  gO(jd  reason  for  absolving  the  de- 
fendant altogether,  but  there  is  no  such  provision.'*  This  case 
is  spoken  of  and  referred  to  with  approbation  by  the  Court  in 
giving  judgment  in  Fntnecf^co  v.  j^^f.s,vry,  hereinaftiir  referred 
to. 

In  Francesco  v.  Muhhci/  a  claim  was  made  for  demurrage  in 
loading  at  £8  per  day.  It  was  agreed  by  the  charter  i)arty 
that  the  ship  should  load  a  full  cargo  of  coal  at  Liverpool  in 
fifteen  working  days,  and  when  loaded  proceed  to  (lenoa,  there 
to  be  discharged,  weather  permitting,  at  the  rate  of  not  less 
than  thirty-five  tons  of  coal  per  working  day  from  the  time  of 
her  beginning  to  unload,  and  ten  days  on  demuirage,  over  and 
Jlbove  ten  said  laying  days  at  £8  per  day,  the  vessel  to  be 
Consigned  to  charterer  s  agent  at  the  port  of  dischaige,  paying 
the  usual  commission  of  two  per  cent,  charterer's  liability  to 
cease  when  the  ship  is  loaded.  The  defendant  pleaded  that  his 
alleged  liability  for  demurrage  and  detention  was  such  liability 
as  "was  mentioned  in  the  last  clause  of  the  charter  party  ;  that 
before  action  the  ship  was  loatled  and  his  liability  ceased.  At 
the  trial  it  appeared  the  ship  ariived  at  the  loading  dock  on 
the  12th  February,  but  the  charterer  did  not  begin  to  load  her 
until  the  13th  Mai-ch.  She  was  not  finally  lt)a<led  initil  tlu* 
23d  March.  Tlie  plaintiff  had  received  from  the  defendant 
five  days  demurrage  before  the  ten  days  allowed  for  the  de- 
murrage had  expired,  and  now  claimed  the  five  days  demurrage 
^nd  damages  for  the  days  the  ship  was  detained.  The  jury 
found  for  the  plaintiffs  for  £127  lOx.  witli  leave  being  reserved 
to  the  defendant  to  move  this  Court  to  reduce  the  verdict  bv 
the  claim  for  demurrage.      The  Court  made  the  rule  absolute 

reducing  the  verdict  by  the  claim  for  demurrage.     (Measliy, 
►.,  said :     "  The  claim  now  in  cjuestion  is  not  for  detention,  but 

demurrage,  and  the  charter  pa  rty  clearly  gives  a  lien  upon  the 
Complete  cargo  for  all  demurrage,  both  at  the  port  of  loading 

*  Lu  R.  8  Ex.  101  ,  4*2  L.  J.  2(1  Div.  Ex.  75. 
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1878  ami  (,f  (lisclmr^«\  Nritlior  of  tht*  cases  last  rofenv.il  to  (Pete}*f(ni 
Sc'iiuFiKM)  y  f^,f'f;i(^tf  an,l  riirlsfofn  t-firn  v.  IfauHVu)  aro  at  variance  with 
tl  u  toast  •  of  Jhiuiilfifer  V.  Ih'fsl  <  i  ur  )\  antl  wo  can  ^ivo  otiect  to 
tlic^  plain  meaning;;  of  tlie  won  Is.  viz,  that  upon  the  ship  owner 
ac(|uiriny  a  full  lini  upon  the  full  car^'o  for  freight  and  demur- 
ra<;e,  all  liahilitv  of  the  charten-r  for  hoth  shall  cea^e."  Brain- 
well,  B.,  in  refrrriu^  to  Lush.  J.,  in  (*hris(ofertten  v.  Ifantten, 
says:  *'  An<l  so  he  holds  the  liability  for  freij:fhtis  given  up,  but 
n(»t  liability  for  damages  in  delay  in  unloading,  l>eeause  there 
was  a  Vim  for  freight,  but  none  for  such  damages." 

Jn  Titv'k'hnri  v.  Fnlk,^  l)y  the  charter  jmrty  it  was  agived  that 
the  ship  should  go  to  a  certain  port,  and  load  from  tlie  defend- 
ant as  her  factor  a  full  and  couiplete  cargo  of  rock  salt  in  the 
custouiary  manner,  and  lieing  sr)  loailed   shall  then  pi-oceed 
therewith  to  Riga  Bridge,  and  there  deliver  the  same.     ♦  ♦  • 
The  cargo  to  Im*  discharged  in  ten  working  days,  weather  per- 
mitting.    *  *  *     Dennirrage  at   £2  per  100  tons  i-cgister  per 
day.     *  ♦  *     The   ship   to   have   absolute  lien  on  cargo  for 
freight  an<l  dennn-rage,  tlu;  chartiuvr's  liability  to  any  clauses  in 
this  chartiM*  ceasing  when  he  has  deliveixMl  the  cargo  alongside. , 
The  claim  made  by  the  plaintifi*  was  for  detention  in  loading;; 
that  the  usual  despatch  of  the  port  was.  at  least,  twenty  tonsE 
per  working  day  for  loading,  and  it  was  contended  on  the  part^ 
of  the  plaintiff,  that  at  such  rate  the  load  should  have  Ixsenr 
completed  on  the  14th  April,  and  he  claimed  damages  for  de- 
tention until  the  20th  April.     The  defendant  contended  tliar^ 
as  no  claim  had  been  given  for  detention  or  demurrage  at  th» 
jxjrt  of  loading  until  after  all  the  cargo  had  been  deliv 
alongside,  and  till  after  the  vessel  had  sailed,  the  liability 
the  defendant  ceased  under  this  chaiter  jmrty.     The  Judge 
the  County  Coui*t  of  Lancaster  was  of  opinion  that  the 
*'  demuiTage  "  in  the  foregoing  clause  of  the  charter  party  di»- 
not  apply  to  detention  prior  to  deliveiy  of  cai^  at  the  port  c 
loading,  and  that  the  plaintifls*  claim  for  such  detention 
not  affected  by  the  said  claim.     Cleasby,  B.,  delivered  judgmei^ 
of  the  Court  on  appeal  from  the  County  Court;  he  says :  " 
we  do  not  think  we  can  read  the  words,  that  tbe  vesael 
load  in  Uie  customary  manner  "  asequivalent  to  a  proviaioii 
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she  shall  load  in  a  certain  number  of  days ;  or,  at  a  certain  rate 
per  day  for  the  purpose  of  applying  the  word  demurrage  to  a 
cLetention  beyond  that  period.  These  words  do  not  admit,  in 
oar  opinion,  of  an  addition,  that  she  may  remain,  if  she  does 
Hot  load  in  the  customary  manner  for  a  number  of  days  on 
demurrage.  The  decision  of  the  Court  below  was  therefore 
^g^t,  and  the  appeal  must  be  dismissed." 

In  Kisfi  V.  Cory,^  by  a  charter  party  it  was  agreed  as  follows: — 
^  Cargo  to  be  loaded  in  thii-teen  clear  working  days  from  the 
day  written  notice  is  given  that  all  ballast  or  inward  cargo  is 
discharged ;  cargo  to  be  discharged,  weather  permitting,  at  not 
less  than  thirty-five  tons  per.  day,  time  to  commence  on  ship 
being  ready  to  deliver.  Ten  days  demurrage  for  all  laboi*  days 
above  the  said  days,  to  be  paid  at  the  rate  of  4d  per  i*egister 
ton  per  day,  charterer's  liability  to  cease  when  the  ship  is  load- 
ed, the  captain  or  owner  having  a  lien  on  the  cargo  for  freight 
or  demurrage."  It  was  averix^d  in  the  plea  that  the  cargo  was 
loaded  by  the  defendant,  with  the  agi*eed  cargo,  within  ten  days 
on  demurrage,  stipulated- in  the  charter  party,  and  therefore  the 
defendant  8  liabilities  as  charterer,  under  the  charter,  ceased. 
To  this  plea  the  plaintifls  demurred.  The  Court  of  Queen's 
Bench  gave  judgment  for  the  defendant,  against  which  the 
plaintiff  appealed.  The  Court  of  Exchequer  affirmeil  the  judg- 
ment. Lord  Coleridge,  C.  J.,  said  :  "  We  have  to  construe  the 
charter  party  in  which  certain  days  are  given  for  loading,  cer- 
tain days  for  discharging  and  ten  day  on  demurrage,  for  all 
labor  days  above  said  days  are  to  be  paid  for  at  four  pence  per 
register  ton  per  day ;  tbe  clause  as  to  these  ten  days  demurrage 
occurring  in  the  charter  party  after  the  days  fixed  for  discharge 
of  cargo.  The  action  is  brought  for  demuritige  for  certain  days 
in  excess  of  the  working  days  fixed  for  loading — the  question 
arises  on  the  clause  which  says  the  charterer  s  liability  is  to 
cease  when  the  ship  is  loaded,  the  captain  or  owner  having  a 
lien  on  the  cargo  for  freight  and  demun*age.  What  we  have  to 
determine  is  whether  the  stipulation  covci*s  the  demurrage  which 
has  been  incurred  at  the  port  of  loading,  as  well  as  at  the  port  of 
disdiarge.  Cleasby,  B.,  after  referring  to  previous  decisions  says : 
"  No  argument  was  addressed  to  us  in  the  present  case  upon  the 

1  L.  R.  10  Q.  B.  Ex."chr553 ;  44  U  J.  Q.  B.  205. 


1878. 

SCHOFIELD 
V, 

Gibson. 


63fi  CASES  IN  THE  SUPREME  COURT, 


i 


J^7y  tlitficult  (juostion  whether  the  charterer  Avould  be  discKai^ 

St  iioFiKi.i)  from  liahility  for  unli(iiii(lated  damages  in  respect  of  deteutfaD 

'•  as  disringuished  from  the  agi-eed  payment  for  demurrage  dur- 

<.iBst)N.  .^^^  ^^^^  <layK.     On  this  question  1  will  only  remark  that  tie 

claus«>  may  fairly  Ikj  considered  as  referring  to  tliese  matters, 
such  as  payments  which  are  contemplated  as  arising  upon  the  V^-^' 
contract,  and  not  to  those  which  arise  from  a  breach  of  t^®  V^^^ 
contract  by  detention.  *  *  ♦  It  appears  to  me,  therefo^*  \"A 
(his  action  is  bought  for  ilemurrage,  covered  by  the  lien,  and  tf*^ 
defendant  is  discharged  from  lialiility." 

In  LlMrr  v.  VavIIav^bnujem^  the  chartci*  jmrty  had  thef^^, 
lowing  dausi* :     "  This  charter  being  conclr.ded  by  tlie  defei^      ,» 
ants,  for,  and  on  iK'half  of  another  party,  it  is  argued  that  £^^^^ 
liability  of  the  former  shall  cease  as  soon  as  the  cargo  is  shi^^-^ 
petl,  loading  excepte<l,  the  owner's  and  ma>  U»r  agrceing  to  re^^*^^^^., 
solely  on  their  lien  on  the  cargo  for  freight,  demurrage  and  a^--^ 
other  claims."     It   was  contended  that  the  words,  "allothe^^ 
claims."  would  give  the  ship  owner  a  li»^'i  for  cveiy  claim,  an^  -^^ 
loade*!  excepted,  would  apply  to  their  fi  >t  having  f umishcil  *►         ^ 
full  and  complete  cargo.     But  the  Court  said  it  was  the  sam-  -^^® 
as  if  the  charterer  had  said,  "  We  continue  to  be  liable  for  un^^^**' 
reasonable  delay  in  loading,  or  if  we  have  not  loaded  a  fulC--^* 
cargo."     The  defendants,  in  express  w^ords,  as  charterers  take  ^^  ^* 
this  obligation  upon  them  to  load  within  a  reasonable  time  »-         * 
full  cargo.     The  cessation  excepts  the  loading. 

In  French  v.  Gcvher^  by  the  charter  imrty,  the  ship  Theress-^^^^ 
was  after  loa<ling  a  full  cargo  at  Akyab,  and  being  so  loaded  wa^^^  ^ 
to  proceed  with  all  <lespatch  to  Queenstown  or  Falmouth  fod^a^'or 
orders,  to  be  forwarded  within  48  hours  after  notice  of  th-^'^^^ 
said  arrival  has  lieen  given  to  or  received  by  the  charterenm^  ^ 
agents  in  lx)ndon,  or  lay  days  to  count,  to  discharge  at  a  goo^^i^^*^ 
and  safe  p*)rt  in  the  United  Kingdom.  *  *  *  Twelve  worfa^'"'^" 
ing  laying  days  (Sunday  excepted),  are  to  be  allowed  Hhmr^-^^ 
freighter  for  loading  the  said  ship  at  the  port  of  loading,  an-^r:^nd 
waiting  for  orders  at  the  port  of  call  in  Europe,  to  commenc::^  -^^ 
and  be  coniput<j<l  twenty-four  hours  after  the  master  has  give:  -^^^ 
notice  in  writing  to  the  charterers'  agent  that  lie  is  ready  t^'  ^ 
receive  cargo;  and  fifteen  days  on    demurrage    are  allowe-^^^ 
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ver  and  above  the  said  laying  days  at  four  pence  per  registered 

>n  per  day.     *  *  *    It  was  furtJier  agreed  that  the  liabilities 

t  the  charterer  shall  cease  as  soon  as  the  cai^  is  on  board, 

rovided  the  same  is  worth  the  freight  at  the  port  of  discharge, 

ut  the  owners  to  have  an  absolute  lien  on  the  cargo  for  all 

"ei^ht,  dead  freight  and  demurrage  which  they  shall  be  bound 
f  exercise.    The  action  was  brought  by  the  slnp  owner  against 

le  freighter  for  detention  of  the  ship  at  the  port  of  call,  and 

»r  not  thence  directing  her  to  a  safe  port  within  the  terms  of 

le  charter  party.    The  defendants  pleaded,  among  other  things, 

lat  the  charter  party  contained  a  clause,  providing  that  the 

larterers'  liability  should  cease  as  soon  as  the  cargo  was  on 

^ord,  and  averred  it  was  worth  the  freight  at  the  port  of  dis- 

large.     On  demurrer,  the  Court  of  Common  Fleas  held  the 

lea  a  good  answer  to  the  action,  whether  the  damage  was 

>vered  by  the  owner's  lien  or  not     Brett,  J.,  in  giving  the 

idg^ment  of  the  Court,  after  referring  to  all  the  cases  which  I 

Eive  cited,  says :    "  In  all  these  cases,  then  it  will  be  seen,  the 

Lspute  has  been  as  to  the  extent  of  the  absolution  in  respect  of 

abilities  accruing  before  the  loading ;  in  eveiy  case  it  has  been 

isumed,  or  especially  declared,  that  it  is  complete  as  to  liabili- 

es  which  might  otherwise  accrue  after  the   loading.    *  The 

ords  of  the  clause  must  necessarily  absolve  from  all  future 

gtbility,  or  mean  nothing.    The  rule  therefore  seems  to  be  that 

hen  the  words  of  the  absolving  part  of  the  clause  plainly  shew 

lat  all  liability  is  to  cease  on  loading,  it  is  so  to  cease  both  as 

»  antecedent  and  future  liabilities,  and  without  regard  to  any 

3n,  but  where  the  words  of  the  absolving  part  are  open  to 

iterpretation  then  without  regard  to  lien,  liability  as  to  further 

ansactions  is  not  to  accrue,  but  liability  as  to  antecedent 

reaches  is  to  cease  only  so  far  as  an  equivalent  lien  is  given. 

',  follows  that  in  the  present  case  the  defendants  are  absolved 

y  the  clause  in  respect  for  all  the  damages  sued  for,  whether 

le  lien  be  or  be  not  given  as  to  part  of  them." 

Upon  the  judgment  being  given,  it  was  appealed  from  and 

I  reported,  46  L.  J.  320  (Feb.  7, 1877).    It  was  held  by  Mellish, 

!.  J.,  and  Bramwell,  6.,  that  inasmuch  as  delay  at  the  port  of 

all  was  provided  for  by  the  stipulation  in  respect  of  demiurage, 

he  charterer  was  discharged  whether  the  actual  damages  were 
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covered  by  the  lien  or  not  Mellish,  C.  J.,  says :  "The  fareaches 
complained  of  relate  to  the  defendants  having  given  no  proper 
orders  to  the  vessel  at  the  port  of  call.  Now  the  charter  party 
gives- a- remedy  (it  may  be  a  sufficient  or  insuffideat  one,  but 
still  it  is  a  remedy),  in  respect  of  the  charterer  not  giving  pro- 
per orders,  according  to  the  charter  party,  as  to  proeeeding  to  a 
portc  of  discharge.  *  *  «^  If  there  had  been  no  remedy 
against  the  consequence,  then  I  should  have  perhaps  thought 
that  charterer  was  not  exonerated ;  but  when  I  see  this  very 
breach  of  contract  provided  for,  and  intended  to  be  provided  so 
that  they  may  have  a  remedy  by  counting  the  delay  in  giving^^^Kig 
orders,  first  in  allowing  the  lay  days,  and  then  allowing  th< 
donurrage  days,  I  come  to  the  conclusion  that  the  parties  hav 
inserted  in  the  contract  what  they  believe  to  be  a  sufficienft* 
remedy,  and  we  should  be  wrong  in  holding  the  charterer 
remain  liableforthe  breach."  Bramwell,B.,agTeedwith  HelIi8h,C 
J.,but Bramwell,B.,says:  "It seemsf rom the judgmentof  Brett^ J., 
in  the  Court  below,  that  he  considered  for  any  liability  aoenii 
after theloading, the  shipovmer  has  no  remedyagainstthechariei^ 
er  whether  the  liability  is  covered  by  the  lien  or  not  But 
is  no  case  in  which  that  proposition  is  distinctly  laid  down,  anc> 
I  am  not  disposed  at  present  to  assent  to  the  doctrine  that  th#«X«^< 
same  principle  is  not  applicable  to  liabilities  aocruing  both  befor»rK<=»or 
and-  after  the  loading.  Assuming  that  the  exemption  fixHK^^^''^ 
liability  is  cut  down  to  the  limits  of  the  lien,  I  have  my  doubtu±«='bt 
whether  such  damages  as  those  claimed  in  the  present  case  amr^s  ar 
such  as  should  be  covered  by  the  lien.  If  I  was  satisfied  or<:>  oi 
that  point  my  opinion  would  not  differ  from  that  of  my  leame^^'^^B^ 
brethren,  but  as  it  is  I  entertain  considerable  doubta.** 

In  Sanguinetti  v.  The  Ptxcijio  Steam,  Navigation  Cofmpamy^^^^^ 
the  defendants  chartered  the  plaintiff's  vessel  to  cany  a  caK^rxi-saig 
of  deals  to  Callao,  to  be  delivered  to  the  chartereni'  ^ent.  TtCTZT*  Tb 
charter  party  provided  that  the  ship  should  be  loaded  at  tK^  tin 
rate  of  seventy-five  tons  per  clear  working  day — ^"  8tiflhmK:.K^c3U^ 
coal,  if  required,  to  be  supplied  at  the  ship's  expense,  at  iHm:^  the 
rate  of  forty  tons  per  clear  working  day,  after  written  iiunui  m  mji 
given  to  the  charterers'  agent  of  its  being  requixed^butall  datf^M^ 
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in  ^bkh  stiffening  coiil  is  token  on  board,  or  the  ship  is  detftin-  ^'^^ 
ed  ior  the  same,  are  to  be  excluded  from  the  computation  of  Bmo&mLD 
Qie  said  working  dajrs  allowed  for  loading.  The  vessel  to  be  ^* 
diadiarged  at  the  average  rate  of  forty  tons  per  dear  working 
day.  *  *  *  Demurrage  to  be  paid  beyond  the  said  days  for 
loading  and  discharging,  respectively,  at  the  rate  of  3d  per 
registered  ton  per  day,  the  master  to  have  a  lien  on  the  caigo 
For  all  freight  and  demurrage  due  under  this  agreement.  *  *  * 
Ail  liability  of  the  charterers,  under  Che  agreement,  shall  cease 
iB  «oon  as  the  4sargo  is  on  board,  except  as  to  the  aforesaid  pay- 
ment to  be  made  on  sailing,  and  all  questions  whether  of  short 
delivery,  demurrage,  or  othefnuise  are  to  be  settled  with  the 
matiagers  or  agents  of  the  diarterersat  the  port  of  destination, 
wbifdi  settlement  is  to  binding  on  the  owner,  the  owner  and 
marter  to  have  a  lien  on  the  cargo  for  all  freight,  dead  freight  and 
deniuiTage. 

Hie  action  in  this  charter  party  was  not  supplying  the  stiff- 
ening coal  according  to  notice,  requiring  the  forty  tons  per 
dear  woxking  days,  after  giving  notice  they  required  the  same. 
The  defendants  admitted  they  had  supplied  the  stiffming  eoal, 
but  ibej  contended  that  was  part  of  t^e  cargo,  and  covered  by 
the  lesser  clause. 

It  was  contended  by  the  plaintiff  that  the  loading  of  the 
frtifftning  coal  was  excluded  from  the  working  days,  and  there- 
fore formed  no  part  or  was  included  in  the  demurrage  <;laase. 
The  Court  of  Queen's  Be«ich  division  decided  that  the  cargo 
was  on  board,  and  it  was  a  part  of  the  cSiarter  puiy,  that  all 
questions  was  to  be  settled  by  the  charterers'  agent  at  the  port 
oi  destination.  Upon  this  being  appealed  from,  the  Comi  of 
A.'ppeal  decided  that  the  demnrrrge  clause  extended  to  deten- 
tion of  the  vessel  in  putting  st^ening  coal  on  board,  and  was 
past  -of  the  loading.  This  decision  being  appealed  from,  the 
Court  of  Appeal  decided  tlmt  demurrage  was  included  in  the 
rate  d!  forty  tons  per  day  for  the  stiffening  coal,  and  seventy- 
five  tons  per  day  for  the  other.  Then  t^e  charterer  states  the 
terms  in  whidi  the  vessel  is  to  unload,  and  it  is  provided  that 
demiurage  is  to  be  paid  for  each  4ay  beycnskl  the  said  days 
allowed  for  loading.  If  the  stiffsnfa^  coal  is  part  of  the 
loadiiig,  then  each  day  in  which  f^y  tons  had  to  be  put  on 
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})oard,  and  is  one  of  the  demurrage  days.     MellLsh,  C.  J.,  saj^^-^^ 
"  That  I  cannot  see  any  reason  why  the  ship  owner  should 
receive  his  3d  per  registered  ton  per  day  in  respect  of  delay 
putting  on  board  stiffening  coal,  just  as  much  &s  in  respect 
any  delay  in  putting  on  lK)ard  the  cargo  at  seventy-five 
per  day." 

I  have  carefully  gone  through  all  the  cases  which  are  to 
found  reported,  to  shew  the  decisions  of  the  Couits  upon  t 
various  woixling  in  charter  parties.     When  days  arc  mention 
for  loading  and  discliarging  and  days  of  demurrage  named,  a  - 
more  days  are  occupied  in  the  loading  or  discharging,  they 
held  to  be  included  in  the  cesser  clause ;  or  if  the  cesser  claur 
contain,  as  in  French  v.  GerbeVy  *•  that  all  liabilities  of  the  ch  m-  dm 
terers  shall  cease  when  the  cargo  is  on  boai-d,  provided  the  sa 
is  worth  the  freight  at  the  port  of  discharge,  but  the  owner 
have  an  absolute  lien  for  all  freight,  dead  freight,  and  deni 
rage,  which  they  shall  be  lx)und  to  exercise,   the    owner 
master  were  bound  to  exercise  their  claim  for  demurrages 
fore  discharging."   So,  again,  the  cesser  clause  in  Savguin^tt 
Pacific  St^iTfi  NavigiUion  Co.y  the  charter  party  was  very  p 
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ticular  concerning  the  words,  "  whether  of  short  delivery,  <le- 

murrage,  or  otherwise  are  to  be  settled  witli  the  manager  or 

agents  of  the  charterer  at  the  port  of  destination,  which  set  — tie- 
ment  shall  bo  binding  on  the  owners,  the  owner  and  maste^e=r  to 
have  a  lien  for  all  freight,  dead  freight  and  demurrage."  hi 

these  cases  the  plaintiffs  could  not  recover.    The  cesser  claimi^ases 
comprehended  all  claims. 

But  where  the  charter  party  contains  words  that  the  loacB-  ug 
is  to  be  done  without  delay,  or  as  fast  as  it  can  be  taken^  on 
board — no  time  being  named  or  a  certain  quantity  taken  in      per 
day — then  no  days  are  clearly  fixed  in  the  charter  party,    -^^nd 
that  is  the  case  of  the  charter  now  under  consideration,       tbe 
cesser  clause  only  applies  to  the  discharging  of  the  cargo,  .^md 
comes  within  the  ruling  in  Lockhart  v.  Folk,  [Christofferser^^  v. 
Hansen,  Case  v.  Olen,  Francesco  v.  Massey,  and  Kisk  v.  Car^JI' 

This  case   being  the  first  arising  upon  the  cesser  clau9^;  ^ 
have  examined  eveiy  case  bearing  on  the  subject,  and  hav^  1^ 
f erred  laigely  to  those  cases  upon  the  various  language  use<i  ^o 
charter  parties,  no  two  being  alike.    The  decisions  in  all  ^e 
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based  upon  the  peculiar  wording  in  which  the  parties 
Mave  prepared  their  charters,  I  have  examined,  even  at  the  expense 
►f  being  tedious.  But  as  it  is  the  first  case  that  has  been  before 
lie  Courts  on  the  construction  of  a  charter,  it  is  well  the  law 
Should  be  known.  I  am  of  opinion  this  appeal  must  bo  dis- 
rbarged  with  costs. 

Allen,  C.  J.,  and  Fisher,  J.,  concurred  in  the  judgment  of 
If  r.  Justice  Duff 

Wemmore,  J.,  not  being  present  at  the  argument,  took  no 

>art. 

Appeal  dismiissed  loitk  cost». 


1873 

SCHOnELD 
V, 

Gibson. 


McGILVERY  v,  GAULT. 

S^oHce  of  action — JvsUce  Msuing  a  void  warrmU — Joint    notice  against 

Justice  and  Constable — Conviction  for  selling  liqtwr  contrary 

to  regulatiojis  of  Saint  John  General  Session,  1856 — 

Before  one  Justice  had — Baxter  v.  Ifallett 

approved, 

k.  ngolAtion  of  the  General  Sessions  of  the  City  and  Ck»anty  of  Saint  John» 
mode  in  Sept.,  1856,  required  every  tavern-keeper  to  put  up,  etc.,  over  his 
door  a  sisnboord  with  nis  name  at  fuU  length,  and  the  words  **  Licensed 
Tavern "  legibly  painted  thereon,  under  a  penalty  of  forty  shillings.  This 
naolotion  was  nu^e  under  the  authority  of  the  Act  17  Vic.  c.  15,  s.  7, 
wnlch  directed  that  the  penalties  should  be  recovered  before  two  Justices  of 
the  Peace.  McG.  was  tried  before  one  Justice,  and  convicted  under  this  re- 
gulation "for  selling  liquor  without  a  signboard."  The  conviction  did  not 
■hew  that  McG.  was  a  licensed  tavern-keeper. 

afeJcJ,  That  the  conviction  was  bad  for  two  reasons.  (1.)  Because  one  Justice  hod 
no  jnrifdicticm  to  try  the  offence;  and  (2.)  because  the  conviction  did  not 

.  itoie  that  McG.  was  a  licensed  tavern-keeper  to  whom  only  the  regulations 
appUed. 

L  aotioe  of  ootien  against  a  Justice  must  state  the  cause  of  action  explicitly, 
odod  in  a  case  where  the  Justice  issued  a  void  warrant,  directing  the  constable 
to  take  the  plaintiff's  goods,  and  in  default  of  soods  to  take  his  body,  under 
which  the  constable  arrested  the  plaintiff,  mhough  there  were  goods  on 
which  he  might  have  levied,  a  notice  aUeging  a  joint  trespass  against  the 
Justice  and  oonstable  was  held  defective  in  that  it  did  not  clearly  set  forth 
the  ponads  of  the  Justices*s  liability. 

%dd^  (oy  Allen,  C.  J.,  Wsldon,  Wetmore  and  Duff,  J  J.  FisHEn,  J.,  dis- 
jflntmg)  on  the  onthinity  of  Baxter  v.  HaUettj^  that  it  is  sufficient  if  the  at- 
tonkByB  name  appears  in  any  part  of  the  notice. 

Trespass  tried  before  Allen,  C.  J.,  at  the  Saint  John  Circuit. 
yhe  plaintiff  was  convicted  before  the  defendant,  Thos.  Gault, 
>  Justice  of  the  Peace,  for  the  breach  of  a  Regulation  of  the 
3leBafaI  Sessions  of  Saint  John,  made  in  September,  1856,  that 
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.___1?I?___  "  every  tavern-keeper  sliould  put  up,  and  keep  over  his  door,  or-^ 
McCiiLVKRY  j^^  some  conspicuous  place  outside  of  his  house,  a  board  withr^ 
liis  christian  and  surname  at  full  length,  and  the  words  *'Licensec:ii 
Tavern"  legibly  painted  thereon,  under  a  penalty  of  fort;^ 
shillings."  This  regulation  was  made  under  the  authority 
the  Act  17  Vic,  c.  15,  s.  7,  which  directed  that  the  penalti 
should  l>e  recovered  before  two  Justices  of  the  Peace.  Tl — ::; 
conviction  did  not  state  that  the  plaintiff  was  a  licensed  tave^^* 
keeper,  but  merely  that  he  was  convicted  before  the  Justice  f  ..7=_ 
"  selling  liquor  without  a  sign-board,"  and  was  adjudged  topasss^ 
$8  with  83  cost,  to  be  levied  by  distress  and  sale  of  his  cocriac 

and  chattels,  and  for  want  of  goods  and  chattels,  that  he  sho^^ J, 

Ije  imprisoned  in  the  County  gaol  for  twenty-seven  days.    'KHfc 
Justice  issued  a  warrant  of  distress,  according  to  the  form  c^cs- 
cribed  by  the  Act  36  Vic.,  c.  10,  and  which  warrant  dire<^  -teJ 
the  constable,  for  want  of  goods  and  chattels  to  arrest      ihe 
plaintiff,  and  imprison  him  for  twenty-seven  days.     This  v^tw- 
rant  was  given  by  the  Justice  to  the  constable,  the  other     de 
fendant,  who — being  unable,  as  he  stated,  to  find  any  proporfj 
whereon  to  levy — arrested  and  imprisoned  the  plaintiff;    and 
for  tliis  imprisonment  the  action  was  brought  against  the   Jus- 
tice and  constable   jointly.      A  notice  of  action  was  given, 
addressed  to  both  the  defendants,  stating  that  after  the  expira- 
of  a  month  fmm  the  service  of  the  notice,  the  plaintiff  would 
cause  a  writ  of  summons  to  be  issued  against  them  at  his  suit, 
for  that  they,  on  the  30th  June,  1874,  at  the  Parish  of  Lancas- 
ter, in  the  Cdunty  of  Saint  John,  did  then  and  there  seize  and 
lay  hold  of  the  plaintiff,  and  with  great  force  and  violence 
pulled  and  dragged  him  about,  and  then  and  there  forced  a^ 
compelled  him  to  go  from  and  out  of  a  certain  dwelling  house, 
situated  in  the  said  Parish  of  Lancaster,  into  the  public  roB.^  ^ 
highway,  and  then  and  there  forced  and  compelled  him  t^  8^ 
along  divera  public  roads  and  highways  to  a  certain  feny  It'^ 
running  l)etween   the  Parish  of  Lancaster  and  the  To^^  ^ 
Portland,  and  into  the  said  ferry  boat  to  the  said  To^'^ 
Portland,  and  then  along  and  through  the  streets  of  Port^**^ 
to  the  City  of  Saint  John,  and  through  the  streets  thereat  *^ 
certain  goal  in  the  said  City,  and  there  imprisoned  the  plai^ 
and  kept  and  detained  him  in  prison  in  the  said  gaol,  without  ^ 
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asonable  or  probable  cause,  for  a  long  space  of  time,  to-wit  for        ^^^8. 

reive  days,  whei-eby  he  was  greatly  injured  in  his  credit  and   McGilvery 

"cumstances,  and  sustained  loss  in  being  prevented  from  car-      g^^lt 

Log  on  his  ordinary  business,  and  was  compelled  to  pay  a 

ijpe  sum  of  money  in  order  to  obtain  his  discharge.     The 

tice  also  stated  that  the  defendants  maliciously,  and  without 

y  reasonable  or  probable  cause,  committed  the  acts  above 

arged. 

No  demand  of  a  copy  of  the  warrant  having  been  served  on 

B  constable  before  action  brought,  as  directed  by  the  Revised 

atutes,  c.  130,  on  application  of  the  defendants'  counsel  at 

B  close  of  their  evidence,  the  learned  Chief  Justice  directed 

e  plaintiff's  counsel  to  elect  against  which  of  the  defendants 

i^ould  proceed,  and  he  having  elected  to  proceed  against  the 
L«tice,  a  verdict  of  acquittal  was  entered  for  the  other  def end- 
it.  The  defendant's  counsel  then  applied  for  a  nonsuit  on 
e  ground  that  the  notice  of  action  did  not  sufficiently  specify 
e  cause  of  complaint  against  the  Justice ;  and  leave  was  re- 
rved  to  the  defendant  to  move  to  enter  a  nonsuit  on  that 
ound.  A  verdict  was  then  ordered  to  be  entered  for  the 
ainiiff  for  such  damages  as  the  jury  should  think  him  entitled 
•,  assuming  that  there  were  goods  to  be  found  to  satisfy  the 
arrant,  and  that  the  Justice  would  be  liable  for  the  wrongful 
it  of  the  constable  in  arresting  the  plaintiff  when  he  should 
ive  distrained  his  goods.  The  jury  found  a  verdict  for  the 
laintiff  for  $100. 

Tlioniaon,  Q.  C,  in  a  former  term  having  obtained  a  rule  nisi 
»  enter  a  nonsuit  pursuant  to  leave  reserved  on 

Oct.  18th,  1877.  Burbiclge  shewed  cause  and  WddoTiy  Q.  C, 
'as  heard  in  support  of  the  rule. 

Cur.  adv,  wlL 

The  following  judgments  were  now  delivered: — 

Allen,  C.  J.  (after  reciting  the  facts  as  above  set  out,  con- 
inued  ;)  There  is  no  doubt  the  conviction  is  bad  for  two  reasons. 
si.  Because  one  Justice  has  no  jurisdiction  to  tiy  oiBfencesagainst 
3galations  made  under  the  Act  17  Vic,  c.  15;  and  2d,  because 
be  conviction  did  not  state  that  the  plaintiff  was  a  licensed 
ivem-keeper,  to  whom  only  the  regulations  applied. 

The  first  question  to  be  considered  in  this  case  is  whethQr 
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1878        the  notice  of  action  was  sufficient,  and  on  this  point  we  hav< 


McGiLVERT  had  very  considerable  doubts.     The  Act  directs  that  "  the 
^'  of  action  shall  be  explicitly  stated  "  in  the  notice,  that  is, 

FAULT.      m^st  be  stated  plainly,  distinctly  and  unambiguously.     Thi 

notice  states  that  the  two  defendants  seized  and  laid  hold  c^  q 
the  plaintiff,  dragged  him  through  the  streets,  compelled  him  i*^  ^ 
cross  a  ferry,  and  imprisoned  him  in  a  gaol  in  Saint  John.  TKZ  In 
fact  there  was  no  joint  act  of  the  defendants,  though  if  tlF^^e 
Justice's  warrant  had  absolutely  directed  the  imprisonment  of 

the  plaintiff,  and  that  warrant  was  illegal,  J^nd  the  constatzizile 
had  arrested  the  plaintift'  under  it,  the  justice  would  be  liabi^We 
for  the  imprisonment,  and  in  such  a  case,  a  notice  stating  an 

arrest  by  the  Justice  and  the  constable  might  be  sufficient,   i^     tot 
here  the  warrant  only  directed  the  constable  toairest  the  plaint     (iff 
in  case  no  goods  or  chattels  could  be  found  whereon  to  distn^HBin, 
and  according  to  the  plaintiff's  evidence  there  were  suffici^^vot 
goods  and  chattels  for  that  purpose.     If  then,  the  constable,        in- 
stead of  distraining  on  these  goods,  arrested  and  impriso^^ned 
the  plaintiif,  he  was  not  acting  in  obedl.^n'ie  to  the  wan^=snt, 
and  it  would  be  no  protection  to  him  if  an  action  were  brou     ^t 
against  him.     On  the  other  hand,  we  cannot  see  how  the  3Vas- 
tice  can  be  made  a  trespasser  for  the  wrongful  act  of  the  cz=on- 
stable  in  doing  that  which  the  warrant  did  not  direct  him  to     ^a 
No  doubtnotices  of  action  to  Justicesshouldnot  beverystrL  ^utfj 
construed,  but  they  should  inform  the  defendant  substatiti^feJ/y; 
and  with  reasonable  certainty,  of  the  ground  of   compLsunt 
against  him  ;  Jones  v.  Bird}    Mr.  Chitty*  recommends  thflb  tite 
notice  should  state  all  the  facts  complained  of,  in  the  order  in 
which    they    arose.     It  certainly  ought  not    to  mislead  * 
defendant  by  ascribing  to  him  acts  and  conduct,  which  in  fact, 
he  was  never  guilty  of.     Can  it  be  said  that  the  notice  in  this 
case  is  an  explicit  statement  of  the  plaintiff's  cause  of  action 
against  the  Justice  ?    Does  not  the  Act  intend  that  the  Justice      1^ 
should,  by  the  notice,  have  a  clear  and  plain  statement  of  wh^t      1^ 
he  is  charged  with  having  done,  so  that  ho  may  readily  under-      1^ 
stand  in  what  respect  he  is  alleged  to  have  done  wrong,  and  v 
he  thinks  proper,  tender  amends  therefor  ?    Might  not  the      J^ 
Justice  have  said,  on  reading  this  notice,  "  I  never  did  snA^      1;.^ 
>  5  B.  &  Aid.  837.  «  2  Chit.  Gea.  PL  W. 
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act  as  I  am  there  charged  with.     I  never,  jointly,  with  Andrew        1^78 
Oault,  seized  and  laid  hold  of  the  plaintiff,  and  dragged  him  McGiltert 
through  the  streets  and  imprisoned  him  in  tht5  jijaol  ? " 

In  Taylor  v.  Nesfiddy  a  notice  of  action  was  held  to  be  in- 
sufficient, because  it  did  not  allege  that  the  act  was  done  by 
the  Justice  maliciously,  the  cause  of   action  relied  on  being 
under  the  Ist  section  of  the  Statutes  11  and  12  Vic,  c.  44, 
though  it  clearly  stated  the  injury  which  the  plaintiff  had  suf- 
fered.    In  that  case  the  defendant  could  not  have  been  misled 
by  the  notice,  or  have  had  any  doubt  of  what  he  was  charged  with, 
or  any  difficulty  in  tendering  amends  if  he  desired  to  do  so.   It 
is  difficult  to  extract  any  principle  from  'the  various  cases  on 
the  subject  of  these  notices ;  but,  after  a  good  deal  of  doubt  on 
the  matter,  we  have  come  to  the  conclusion  that  the  notice  in 
this  case  do6s  not  comply  with  the  directions  of-  the  Act,  and 
therefore  that  the  rule  should  be  made  absolute  for  entering  a 
nonsuit. 

As  to  the  objection  that  the  attorney's  name  should  have  been 
indorsed  on  the  back  of  the  notice,  a  majority  of  the  Court  is 
of  opinion  that  this  point  has  been  determined  by  the  case  of 
ScLX^er  V.  HaUett* 

Fisher,  J.  I  agree  with  the  learned  Chief  Justice  that  the  rule 
aliould  be  absolute  to  enter  a  nonsuit  but,  I  think  the  attorney's 
name  should  ^^e  on  the  back  of  the  notice.  To  tell  me  that  a 
name  written  at  the  bottom  of  a  notice  is  indorsed,  is  to  tell 
me  that  I  have  not  the  evidence  of  my  own  senses. 

Wbtmore,  J.  The  evidence  in  this  cause  was  that  the  con- 
stable arrested  the  plaintiff  under  a  warrant  issued  by  Oault, 
t^he  magistrate,  and  conveyed  him  to  prison.  The  magistrate 
liad  nothing  whatever  to*  do  with  the  arrest  and  subsequent 
commitment  of  the  plaintiff  to  prison,  except  that  he  issued 
the  warrant  which,  doubtless,  he  should  not  have  done,  for  the 
^^asons  given  by  the  learned  Chief  Justice.  The  warrant  only 
authorized  the  constable  to  arrest  and  imprison  on  failure  of 
distress  being  available.  It  is  not  necessary  that  I  should  dis- 
csuss  whether  or  not  the  magistrate  might  be  liable  for  the 
ctrrest  of  the  plaintiff  by  the  constable,  there  being  sufficient 
distress  to  satisfy  the  amount  directed  to  be  levied,  the  magis. 
1  3  K  &  B.  724  *  5  Allen       '. 
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1878        tratc  liaving  i.ssucd  a  warrant  upon  a  proceeding  in  which  hc^ 

Mi<;iiAKKY  acU'd  without  jurisdiction,  as  my  judgment  is  based  upon  th& 

''•  iusuHicii-ncy  of  tin*  notice.     Tlie  notice  states  that  .sunimonr-si. 

wonl<l  issuo,  t\)r  that  thuy  {the  defendants)  on  etc.  etc.,  at  etc— 


etc.,  did  thirii  and  there  seize  and  lay  hold  of   the  plaintifl*  ani 
with  ^reat  force  an«l  violence  pulled  and  dragged  him  alx)ut 
and  then  and  there  forced  and  compelled  him  from  and  out  orr-  .  -^ 
a  certain  dwelling  house  situated  in  said  Parish  into  the  puhlia^    -_o 
road  or  highway,  and  then  and  there  forced  and  compelled  hiu~ 
etc.,  etc. 

In  point  of  fact  the  magistrate  had  nothing  whatever  to  cF^j^  ;\q 
with  all  this  jiersonally,  and  lialdlity  can  only  attach  to  him,  ^  .,if 
in  |X)int  of  law  In;  is  responsible  for  the  trespasjs,  by  virtue  of 

his  issuing  the  warrant.  The  waiTant  is  not  mentioned  in  t~_^  the 
notice  of  action.  Sec.  8  c.  129  Rev.  Stat,  requires  that  t-.^-  the 
cau.se  of  action  shall  Ikj  cjrjdicUly  Hta,ted  in  the  notice;  woic_-»^  oulJ 
any  one  suppose  from  reading  the  notice  that  the  action  M^^^waus 
to  be  brought  against  the  magistrate  in  consequence  of  E"  liis 

having  wrongly  issued  a  warrant  which  the  coastable  had  i  -E:  im- 
properly executetl,  and  for  the  acts  of  the  constable  the  plain^  ^^rzntiff 


was  going  U)  bring  an  action  against  the  magistrate  because     r^~  ^  he- 
issued  the  warrant  ^    I  think  not.     The  notice,  in  my  opini  -S-  -ion, 
should  have  explicitly  stated  what  the  magistrate  did  in  resp^JZ^Ject 
to  the  waiTant,and  what  the  constable  did;  then  themagistr — ^rate 
would  have  known  what  he  was  going  to  be  sued  for.     As  iiz^^t  is, 

1  do  not  see  how  he  could  possibly  toll  f)vni  the  ^notice   iUr-  "te/j] 

and  I  think  the  notice  must,  itself,  contain  the  information,  ^^mand 

all  the  information  c\V2)Ucitly  the  Statute  says;  however  in illy 

the  magistrat^j  might  have  Ijeen  informed,  or  rather,  howe -vcr 

accurately    he    might    guess,  for    what    he  was    to  be  s     lied 
fi-om  his  knowledge  of  the  proceedings  had  before  him,  mat-^'ters 
not.     The  notice  itself  nuist  convey  the  necessary  inf ormat'^B.on ; 
the  sutticiency  of  the  notice  must  be  actually  in  the  notice  i^cziself 
entirely  exclusive  of  any  extraneous  matter.     As  the  noUcz^e  in 
the  present  case  fails,  in  my  o2)inion,  to  give  the  necessai^^   in- 
formation, I  think  the  rule  to  enter  a  nonsuit  should  be  i:Kiadc 
absolute. 

Weloox  and  Duff,  JJ.,  concurred  in  the  judgment  oE     the 
learned  Chief  Justice. 

Rule  abadtUe  far  a  nonstM^'it 
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CAMERON  V.  DOMVILLE.  ^8W 

Pfh. 

-Deck  Load — General  avei'oge  contribution  for  deck  loml  jettisoned — 
Where  clean  bills  of  lading  signed —  Usage  of  trade  between  Xew 
York  and  Saint  John — BtirUieii  of  proof — Oltjections  to 
declaration   on  motion  for  a  new  trial. 

Whenever  it  is  shewn  that  the  loading  of  carco  on  deck  is  lawful  by  reason  of 
contract,  or  the  usage  of  trade,  the  rule  of  the  maritime  law  as  to  general 
ayeiage  contribution  applies,  and  all  the  interestsinjeopardyare  bound  tocontri* 
bnte  tot  any  portion  oi  cargo  jettisoned  for  their  preservation,  and  the  legal 
right  to  contribution  which  results  therefrom,  can  only  be  repelled  or  (us- 
placed  by  a  plainly  established  usage  negativing  the  claim  to  such  contribu- 
tion, the  burthen  of  establishing  which  is  upon  the  defendant. 

An  action  for  contribution  for  eo^s  jettisoned  will  lie  although  the  master  has 
sign^  clean  bills  of  lading  for  them  and  should  not  have  stowed  them  on 
deck. 

Where  the  declaration  did  not  alleee  any  usage  to  carry  deck  loads  in  the  trade 
between  New  York  and  Saint  John,  and  both  parties  gave  evidence  in  regard 
to  rach  usage,  the  one  to  establish  and  the  other  to  negative  any  such  usage, 
it  was  held  that  an  objection  on  that  ground  taken  on  motion  foi  a  new  trial 
was  made  too  late,  and  that  the  Court  might  allow  the  plaintit!'  to  amend  the 
declaration  or  add  a  new  count. 

This  was  an  action  for  general  avemge  contribution,  tried 
before  Mr.  Justice  Fisher  at  the  Saint  John  Circuit.  The  facts 
of  the  case  and  the  grounds  taken  by  counsel  are  given  in  the 
judgment  of  the  Court.  The  rule  nisi  for  a  new  trial  was 
granted  in  Trinity  Term,  1876,  on  motion  of  Weldon,  Q.  C. 

April,  18th  and  19th,  1877.  Palmci\  Q.  C,  shewed  cause, 
and  Wddon,  Q.  C,  was  heard  in  support  of  the  rule. 

Cur,  adv,  vidt. 

The  judgment  of  the  majority  of  the  Court  (Allen,  C.  J., 
Weldon  and  Duff,  JJ.)  was  now  delivered  by 

DUEF,  J.  This  is  an  action  for  general  average  contribution 
for  jettison  of  a  portion  of  the  deck  load  of  the  schooner 
"  Addie  and  Nellie,"  brought  against  the  defendants  as  OAvners 
of  a  portion  of  the  cargo  under  deck.  The  "  Addie  and  Nellie  " 
was  a  coasting  schooner,  running  between  Saint  John,  N.  B.,and 
different  ports  on  the  Atlantic  coast  of  the  United  States,  and 
the  plaintiffs  are  her  owners.  The  deck  load,  on  the  voyage  in 
question,  consisted  of  molasses  and  pig  iron,  the  fonner  belong- 
ing to  DeForest,  and  the  latter  to  Best  The  master  had 
signed  a  clean  bill  of  lading  for  it,  in  the  usual  form,  at  New 
York,  for  its  delivery  at  Saint  John,  dangers  of  the  sea,  etc., 
excepted.  Whilst  on  her  voyage  to  Saint  John,  the  vessel  en- 
countered very  tempesuous  weather ;  and,  for  her  preservation 
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and  the  preservation  of  the  remainder  of  the  cargo,  it  became 
necessary  to  jettison  a  portion  of  the  deck  cargo.    This  having}^ 
been  done  she  proceeded  on  her  voyage,  and  arrived  safely 
Iicr  destination,  where  she  delivered  the  remainder  of  the  carg>-^^ 
to  the  consignees,  the  master  having  first  entered  into  and  si 
cd  the  usual  average  agreement  with  the  consignees,  amongs»^ 
whom  were  the  defendants. 

Evidence  was  given  at  the  trial  on  both  sides,  without  6\Fi 
jection,  as  well  to  prove  as  to  negative  a  usage,  to  carry  dec:^ 
loads  in  the  coasting  trade  between  New  York  and  Sair  i 
John. 

Several  questions  were  left  to  the  jury,  to  only  three  of  whic^^j^ 
however,  is  it  necessary  to  refer  at  present,  viz : 

1.  Was  it  the  usage  and  custom  of  coasting  vessels, .  tradi: 
between  New  York  and  Saint  John,  to  carry  deck  loads,  an* 
such  usage  and  custom  a  course  of  trade  between  these  ports 

2.  Was  the  deck  load  put  on  board  the  "  Addie  and  Nellie" 
unreasonable  or  improper  cargo  ? 

3.  Is  it  part  of  the  custom,  when  such  deck  load  is 
that  it  is  at  the  risk  of  the  ship  ? 

The  learned  Judge  told  the  jury  that  if  they  answered 
first  queston  in  the  affirmative,  and  the  other  two  in  the  ns^^i. 
tive,  they  should  find  for  the  plaintiffs ;  but  they  Busw^^sred 
them  all  in  the  affirmative,  and  thereupon  he  directed  a  yev^dict 
for  the  defendants. 

In  Trinity  Tcm,  1S7 6,  Mr.  C.  W.  Wddon  obtained  a   m/e 
nisi  for  a  new  trial,  on  the  grounds  of  the  improper  receptfoD 
of  evidence,  misdirection,  and  verdict  against  the  weight  d 
evidence. 

Underlying  these  grounds — and  it  will  be  convenient  to  dis- 
pose of  it  before  discussing  them — is  the  important  question 
whether  or  not,  as  between  the  owners  of  the  vessel  and  the 
consignees  of  the  cargo  under  deck,  the  latter  are  liable  iomBko 
general  average  contribution  for  jettison  of  the  deck  load.    As 
between  the  underwriters  on  the  cargo  under  deck,  and  the 
ship  owmcr,  the  question  has  arisen  before,  and  may,  perhaps*  he 
regarded  as  settled.   But  I  am  not  aware  that  it  has  ever  Bxisen 
before  between  the  ownera  of  the  caijgo  under  deck  and  the 
owners  of  the  ship. 
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By  a  well  known  rule  of  the  maritime  law  any  part  of  the        1878 
cai^  of  a  vessel,  which  is  necessarily  thrown  overboard  for  the     Cameuoi* 
preservation  of  the  ship  and  cargo,  is  entitled  to  general  aver-    ^    *^- 
age  contribution  from  the  different  interests  which  had  been  in 
jeopardy.     Engrafted  on  this  rule,  by  an  old  French  ordinance, 
is  an  exception  with  regai-d  to  whatever  part  of  the  cargo  is 
stowed  on  deck.     By  that  ordinance  there  Ls  no  general  average 
contribution  allowed  for  jettison  of  deck  cargo.     Such  an  ex- 
ception, however,  has  never  received  unqualified  recognition  in 
the  law  of  England.     Lord  Dcnman,  in  delivering  the  judg- 
ment of  the  Court  in  Milwavd  v.  HihhanV  tivats  it  as  an  ex- 
ception to  the  rule,  created  by  positive  enactment  in  France,  an 
enactment  which  might  have  been  justified  then  by  circum- 
stances of  a  local  or  a  temporaiy  nature,  but  he  declines  to 
adopt  it  as  of  universal  application  in  our  law. 

Milward  v.  Hibbard  was  an  action  brought  by  the  owner  of 
^  steam  vessel  against  the  underwriters  on  a  time  policy  t<7 
Tecover  general  average  contribution  for  the  value  of  pigs  car-  - 
ided  on  deck,  and  which  had  been  jettisoned  for  the  safety  of 
"the  ship  and  cargo,  and  had  been  paid  for  by  the  owners.  The 
defendants  pleaded  that  the  pigs  were  laden  on  deck,  by  reason 
"whereof  they  were  not  liable  to  contribute  to  the  general  aver- 
age. And  this  plea  was  held  to  be  bad  for  not  shewing  that 
such  lading  was  improper  under  the  circumstances.  "  The 
"plea,"  said  Lord  Denman,  "  assumes  that,  in  no  case  wJtatever, 
^»ii  the  ship  owner  recover  from  the  underwriter  the  value  of 
^oods  laden  on  deck."  His  Lordship  then  proceeds  to  examine 
tihe  authorities  on  the  subject ;  he  notices  that  Lord  Tenterden, 
in  his  work  on  shipping,  had  referred  to  the  exception  as  not 
prevailing  in  English  Law,  either  when  asage  had  sanctioned 
the  practice  of  carrying  of  deck  cargoes,  or  when  the  master  had 
the  owner's  consent  for  so  carrying  them,  "  The  usage,"  said 
"he,  "  would  affect  the  question  whoever  were  the  parties ;  the 
owner's  consent,  only  when  it  happened  to  arise  between  him 
And  the  master."  And  he  concluded  that,  "  for  the  reason  as- 
signed, the  mere  fact  of  stowing  them  on  deck  will  not  relieve 
the  underwriter  from  responsibility,  inaaniiLch  as  t/tey  may  be 

»  3  Q.  B.   123. 
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lfi?8        jthwed  there  aecorcUiKj  to  the  vsngc  of  the  trade,  and  so  as  n 
Camekon     to  iinpodo  the  navi«:jation,  or  in  any  way  increase  the  risk." 

In  2(1  Phillips  on  Ins.  p.  7S  (2(1  ed.)  it  is  said  that  "therijrh^ 
to  demand  contribution  may  depend  upon  the  particular  situa- 
tion of    the  thinir  sacrificed.     If   i^oods  carried    on  deck  an? 
tlirown  over,  it  is  held,  in  (j^eneral,  that  no  conti'ihution  can  Ic 
claimed  (Ord.  L:>uis  XI v.  Title  Jettison,  a.   13).     The   reason 
given  by  Valin  is  that  goods  so  carried  embarrass  the  navigation 
of  the  ship.     But  he  thinks  that  this  doctrine  ought  to  \k  con- 
trolled hij  the  n»f([fe  of  trade ;  and,  acconlingly,  that  contribution 
may  be  claimed  for  goods  tlirown  overljoard  from  the  decks  of 
small  eoaHtU\[j  veRfteh,  or  river  cmfts,  which  uswdbj  carrmi 
part  of  their  cargo  on  deck.'*     In  a  suUsequent  edition  of  hw 
work  (2  Phillips  on  Ins.  oth  ed.  s.  12S2),  after  having  cxamind 
the  whole  jurisprudence  on  the  subject,  the  learned  author  con- 
cludes, that  "  the  better  doctnne  is  that  where  the  sto^iing  of 
the  jettisoned  article  on  deck  is  justifiable,  and  the  other  parties 
interested  have  notice  by  the  policy,  or  by  visage  or  othemisf, 
that  such  aiticles  may  be  so  carried,  and   there  is  no  liionln 
established  usage  negativing  the  right  to  claim  such  conirihif.- 
tion"  the  jettison  of  deck  cargo  is  to  be  contributed  for  in 
general  average. 

In  accordance  wuth  this  view,  was  the  ruling  of  Lord  Ellen- 
lx)rough,  in  DaCostav,  Edmund.^  where  the  right  of  general 
average  contribution  for  jettison  of  some  CArlK)ys  of  vitriol 
laden  on  deck  was  in  issue.  In  that  case  his  Loi-dship  directed 
the  juiy  that  if  it  was  usual  to  caiTy  vitriol  on  deck,  and  if  it 
was  properly  stowed  there,  the  ownei-s  of  the  deck  cargo  (tbe 
plaintiffs)  were  entitled  to  contribution,  and  the  underwrit4MS 
and  all  persons  in  the  trade  were  bound  to  take  notice  of  ibe 
usage.  The  jury  found  for  the  plaintiffs  and  a  new  trial  was 
refused. 

And  so  in  Marks  v.  WatsoW  the  owner  of  the  vessel  re- 
covered against  the  underwi*iters  on  the  vessel  general  average 
contribution  for  jettison  of  deck  cargo  on  a  voyage  from  Saint 
Stephen  id  Jatnacia.  Independant  of  any  clause  in  the  policy 
to  protect  the  underwriters  now,  that  case  is  identical,  in  prin* 
ciplo,  with  DaCostav > Edmund  and  Miltvard  v.  Hibbard]  *ad 
see  Spooner,  et  at  v.  The  Western  Insurance  Co^y? 
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In  GovZd  V.  Oliver^  tlic  proprietor  of  goods  laden  on  the 
leek  of  a  ship,  according  to  the  custom  of  a  particular  trade, 
vas  held  to  be  entitled  to  contribution  from  the  ship  owner  for 
,  loss  by  jettison.  The  question  arose  in  that  case  upon  the 
^leadings.  The  second  count  of  the  declaration  alleged  a  cus- 
om  for  vessels  to  carry  deck  loads  of  timber  between  Quebec 
nd  London.  The  plea  admitte<l  the  custom  to  have  been  as 
Ueged,  but  averred  that  "  there  had  not  been,  and  was  not  any 
ustom  that  any  contribution  and  general  average  should  be 
Aid  upon  the  loss  or  damage  of  tynber  so  laden  and  placed  on 
eck.' "  This  plea  was  demurred  to  on  the  ground  that  the 
he  existence  of  the  custom  to  carry  deck  loads  was  admitted, 
-nd  the  plea  sought  to  put  in  issue  a  coiidmwn  of  Una  %vhich 
iece»8arily  resulted  from  tltefact  ivhicfi  was  so  admitted.  And 
n  this  ground  the  plea  was  held  to  be  bad.  See  S.  C.  2  M.  & 
1.  208. 

In  JoliTisoii  v.  Chapman^  the  question  arose  as  Ix^tween  the 
hipper  of  deck  cargo  and  the  ship  owner ;  and,  iij  appearing 
y  the  express  terms  of  the  charter  party,  that  the  vessel  was 

0  carry  a  deck  cargo,  the  ship  was  held  liable  to  contribute  for 
he  jettison  of  it.  Mr.  Justice  Willes,  in  delivering  judgment 
aid,  "  When  you  have  established  that  it  is  a  deck  cargo  law- 
uZly,  then  by  the  contract  of  the  parties,  it  becomes  subject  to 
he  rule  of  general  average." 

These  cases  clearly  establish  that  the  exception,  created  by 
he  French  ordinance  does  not  prevail  in  our  law  when  either 
y  the  usage  of  a  trade,  or  the  contract  of  the  parties,  the  cany- 
ag  of  the  deck  cargo  is  lawful.     As  soon  as  the  lading  or  risk 

1  shewn,  in  either  of  these  ways,  to  have  been  lawful,  the  rule 
f  the  maritime  law  applies,  and  all  the  interests  in  jeopardy 
ball  contribute  for  any  portion  of  it  jettisoned  for  their 
reservation. 

It  is  unnecessary  to  inquire  how  far  third  parties,  without 
otice,  would  be  afFectcd,  when  the  carrying  of  the  articles  on 
eck  is  sanctioned  only  by  the  agreement  of  the  ship  owner 
nd  freighter.  In  this  case  it  is  found  to  be  sanctioned  by  the 
isage  and  custom  of  the  trade ;  and  all  persons  engaged  in  the 
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r.%«'i4'v-     'h'ff'f*  -I -Ti/r'/t^f  ^V^//■.  .V'^^(V  V.  jK*  ;«•••'''/:' 2  Phil.  In^.   5th  ♦. J.  - 

r*c.  12^2.  aii'l  ['-r  L.-rl  E!l'riil-jr.»'iirh  in  iz-'O'**?  v.  E^hnan'^^,  -  '-^^j*. 

Th'.-  IvLTxi  liirlit  t'-»  C'i!itrii.uti«jn  which  re>ir.t>  to  tn*:-  plaintiff--  - — T  J> 
fpiiii  th*.-  yi<\'s*:  tlius  f'^uii'l  in  n.-'ijX'Ct  of  tho  property  jc-tti^oneh   ^   Th 
can  oniy  h*.-  !'[h-i!».-1  ...;•  «ii>piac»^l  V'V  a    'plainly   L-stabli>h»Ml  X   »  .1 
ii>a::»r  nt-j'ativin.:  th*.-  claim  to  .--uch  cuntril.Mtion."     TIk-  hiirtht-n  -c  x.  u 
uf  •■^tahli'rhin:.'  >iich  a  u>ai:'.*  i->  up^n  th».'  'h.-femlants.     It  .s»-en:<-s-n  ns 
tu  liav«;  iM.Mrii  a>^uin«.d  on  th«.r  exauiinatioii  of  the  witnesso>  atj^  -jit 
th»-  trial.  an*l  it  was  c^.-rtainlv;  urircJ  hv  th-  tk-ffnilants'  eounst'1-J'  -J 
on  th«.-  ari:nni»-nt,  that  it  wa>  incuniK-nt  ij>>n  thu  plainiiti<  t*x_«-  .o 
i^iuvi;  n«it  on!v  a  iHa'^«_*  to  can*v  i.h.*ck  l'.'a«ls  on  the  vovavje  inr"":*"  n 
«|ii»r>tion ;  hut  al>o  t^»  ^ht-w  that  it  wa-  r-.  juirt  of  that  usai^e  foi  .x^  -np 
th».*  otlier  int«-iv.>t.s  to  niak»j  'n-neral  avi-ra'^e  contribution.  foi_x-  «r)r 
the  ;jrc>i>«l.s  >o  carrii.'l,  whenever  thtry  sli-.-iM  be  jottisonedi     Thi-^-   is 
was  clear!  V  an  «-ni»r.     Th*.-  authoritii*'  cite!  .>hew  that  theriifhar  ^it 
to  contrihution  cloe.s  not  <lr/pi;n«]   njM»n  usajje,   but   upon  th<_-#»  .^ic 
maritime  law.  which  .Lrive<  it  to  evi-rv  owner  of  pix)perty  jet-    ::M'i' 
tisone'l,  whose  '^o^As  were  lawfully  h.  '?•■  and  pro|KU'ly  .stowe«.~-  *  -i-^l 
on  l*oar<l  the  vessel. 

The  lin«lin^  of  tlie  jury  in  reply  to  the  first  question  put  U^  -*o 
them  by  the  h.-anierl  JuJge.  made  the  cairyingof  the  deck  loaf  ^  -^I'l 
lawful ;  hut,  in  answer  t)  the  other  questions  they  said  thatth^  m:  -le 
deck  load  in  this  instance  was  an  unreasonable  and  impropc  -^^cr 
one ;  and  furthermore,  that  when  <,^oods  were  laden  on  deck,  i  m.  it 
was  part  of  the  custom  to  cairy  them  at  the  risk  of  the  shij-^c;  p^ 
and  thereupon  the  learned  Judge  directed  a  veulict  for  the  de?=i^e- 
fendants. 

The  only  evitlcnce  offered  by  the  defendants  in  support 
the»ir  contention  that  the  deck  load  was  an  improper  one, 
the  opinions  ol  the  witnesses,  who  were  examined  as  expert«^2a-;^S 
and  which  were  received  subject  to  objection.      The  witnessc^ij^  cs 
were  ( -aptain  Albert  Betts  and  Mr.  John  McLaughlin,  thefomr:^^'"- 
er  a  shiinnasUn*  in  the  Atlantic  trade,  and  the  latter  a  ship^^  p- 
builder   of  lai^^e  vessels  for  the  Atlantic  and  Eastern  trailer5:=3PS. 
Evident!  of  this  nature  is  not  favored  in  law,  and  I  doubt  K'  '/. 
in  this  case,  such  evidence  was  admissible  to  prove  the  fact  ^      of 
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iproper  stowage,  or  that  the  vessel  was  overladen.  Experts 
Dstantly.  and  no  doubt  honestly,  differ  in  their  opinions,  and 
e  attorney,  of  course,  calls  only  those  whose  opinions  are 
vorable  to  his  client.  The  Master  of  the  Rolls  in  Thorn  v. 
te  Walling  Skating  Co*y^  makes  some  very  pertinent  remarks 
►on  the  value  of  this  kind  of  testimony.  An  instance  men- 
med  by  him  of  a  solicitor  who  applied  to  sixty-eight  different 
ople  before  he  found  one  who  would  give  the  opinion  he 
sired,  seems  to  my  mind  as  very  suggestive,  when  I  find  that 
longst  the  number  of  people,  merchants,  ship  masters  and 
liers  engaged  in  the  coasting  trade  between  different  ports  in 
IS  Province  and  the  United  States,  not  one  was  produced  who 
>uld  say  he  thought  the  deck  load  of  this  vessel  was  an  im- 
oper  one,  and  the  defendants  were  obliged  to  have  recourse 
two  witnesses  entirely  unconnected  with  the  trade.  They 
jre,  no  doubt,  veiy  respectable  witnesses,  and  we  do  not 
estion  that  they  gave  their  honest  opinions  on  the  subject. 
it,  assuming  that  the  evidence  of  experts  was  admissible, 
lat  specioJ  knowledge  or  experience  had  either  of  them  in 
3  coasting  trade,  which  would  enable  either  of  them  to  form 
jTUstworthy  opinion  as  to  whether  the  vessel  was  rendered 
seaworthy  for  the  voyage  from  New  York  to  Saint  John. 
hen  a  person  is  a  member  of  a  learned  profession,  on  follows 
y  scientific  pursuit,  to  discharge  the  duties  of  which,  he  re- 
ires  to  possess  certain  special  knowledge,  the  law  presumes 
\t  he  does  possess  such  knowledge,  that  he  is  peritics  viHute 
icii,  and  competent  to  give  an  opinion  on  the  facts,  which 
11  assist  the  jury  in  arriving  at  a  correct  conclusion.  Was  it 
cessary  for  Mr.  McLauchlan,  in  order  that  he  should  carry  on 
I  business  as  a  shipbuilder  to  know  when  a  deck  load  would 
properly  stowed,  or  what  would  render  the  vessel  unsea- 
>rthy  ?  Must  Captain  Betts,  whilst  engaged  in  the  Atlantic 
tde,  be  specially  qualified  to  judge  of  the  deck  cargo  which 
liters  could  safely  carry  ?  Seaworthiness  is  a  relative  tenn ; 
3  deck  cargo  which  might  be  entirely  too  much  for  a  vessel 
cross  the  Atlantic  with,  might  also  be  a  perfectly  safe  one 
r  a  vessel  running  along  the  coast  where  harbors  of  refuge 
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are  constantly  accessible.  I  think  that  the  question  put 
Captain  Betts  and  Mr.McLauchlin  oughtnottohave  beenallowedE^^ 
because  it  did  not  appear  that  they  possessed  any  specia^^^ 
knowledge  or  experience  which  qualified  them  to  express  thei  ^ 
opinions.  And,  at  all  events,  the  finding  of  the  jury  on  th 
second  question  was  clearly  against  the  weight  .of  evidence 
As  against  the  mere  opinions  of  the  two  witnesses  referred 
was  the  overwhelming  testimony  of  some  ten  or  eleven  wi*^^ 
nesses  for  the  plaintiffs. 

I  am  of  opinion  that  there  was  no  evidence  which  oaght 
liave  been  left  to  the  jury  under  the  third  question.  It  m 
be  borne  in  mind,  that  the  cargo  having  been  lawfully  laden 
deck,  the  right  to  general  average  contribution  for  jettison 
the  necessary  legal  rerndt.  The  burthen  of  displacing  t' 
clear  legal  right  was  upon  the  defendants;  it  was  incumbent 
them  to  make  out ''  a  plainly  established  usage  negativing  si 
right."  The  evidence  on  this  point  is  that  of  Mr.  Ranney, 
Cudlip  and  Mr.  Best. 

Mr.  Ranney  was  an  insurance  broker,  and  in  reply  to  a  q 
tion  put  to  him,  he  said  that  it  was  not  the  custom  for  owim^rs 
of  the  cargo  under  deck  to  contribute  to  general  average     ior 
jettison  of  deck  cargo,  but  he  admitted  that  he  never  knew     of 
a  case  where  the  question  arose  between  these  partie-s.     Tlien 
he  kncAv  nothing  about  a  custom  or  usage  one  way  or  the  otler 
in  relation  to  it.     He  testified,  however,  that  the  underwriti^rs.. 
on  cargo  under  deck,  in  Saint  John,  now  protect   themselves 
against  contribution  for  jettison  of  deck  cargo  by  a  sp^ci*! 
clause  in  their  policies,  a  precaution  which  would  be  whrn-oHy 
unnecessaiy,  if  any  such  usage  existed,  and  which  thert^'lore 
repels  its  existence.     Mr.  Cudlip  said,  that  twenty  years       ago, 
undervvniters  on  the  cargo  below  deck  used  to  cbntribut^^  for 
jettison  of  deck  cargo,  but  that  they  do  not  do  so  now.    A^  feet 
that  is  at  once  explained,  not  by  the  existence  of  a  usag^  ,  ^^ 
by  reference  to  the  special  clauses  in  their  policies  to  whidrs  Mr. 
Ranney  referred.     And  Mr.  Cudlip  also  said  that  he  nMever 
knew  of  a  case  where  this  question  arose  between  the     con- 
signees  of  cargo  undei*  deck  and  the  ship  owners.     He  therefo'^ 
is  incompetent  to  speak  of  a  usage  in  such  a  case.    Mr.  Be^  ^ 
the  only  witness  who  says  that  he  resisted  payment  of  ^ 
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contribution,  but  when  asked,  on  cross-examination,  why  he 
did  so,  he  stated  that  it  was  not  because  of  any  usage,  but  be- 
cause he  had  a  clean  bill  of  lading,  and  that,  therefore,  as  be- 
tween himself  and  the  ship  owner,  his  goods  should  not  have 
been  laden  on  deck  at  all,  and  the  owner  could  not  make  the 
violation  of  their  contract  with  him,  the  foundation  of  a  claim 
for  contribution.  Another  of  the  defendants*  witnesses,  Capt. 
Betts,  expressly  ignored  the  existence  of  any  usage  to  exempt 
the  cargo  under  deck  from  contribution  for  goods  jettisoned 
from  the  deck.  We  think  it  was  a  misdirection  to  leave  this 
question  to  the  jury  without  any  evidence  to  sustain  a  finding 
on  it,  and  when  the  jury  answered  it,  to  direct  a  verdict  for  the 
defendants  on  their  finding. 

It  was  argued  that  the  captain  having  signed  clean  bills  of 
lading  for  the  goods  jettisoned,  they  should  not  have  been  laden 
on  deck,  and  the  master  having  stowed  them  there  in  violation 
of  his  contract,  contribution  could  not  be  claimed  for  them,  for 
ex  turpi  causa  non  oritur  actio.  But  this  is  a  misapplication 
of  the  maxim  altogether.  The  right  to  contribution  here  does 
not  at  all  depend  upon  the  contract  between  the  shipper  and 
the  ship  owner,  but  upon  the  goods,  according  to  the  usage  of 
the  trade,  having  been  lawfully  laden  on  deck.  If  the  owners 
have  violated  their  contract,  an  action  may  lie  against  them  at 
the  instance  of  the  other  parties,  and  if  it  does  it  will  lie,  r.j: 
contra^tUy  not  in  toi*t.  The  lading  of  the  goods  on  deck  is  not 
turpis  causa,  under  such  circumstances,  although  it  might  make 
the  owners  personally  liable  to  the  consignees  of  the  goods  so 
laden  on  deck.  The  ship  owners  having  so  laden  them,  and 
rendered  themselve^^  liable  to  the  holders  of  the  clean  bill  of 
lading,  have  an  insurance  interest  which  they  can  cover  by  in- 
surance.   Stephens  v.  The  Australasian  Insurance  Coy} 

Another  point  taken  by  the  defendant's  counsel  was  that 
there  was  no  count  in  the  declaration  alleging  a  usage  to  carry 
deck  loads  in  the  trade  between  New  York  and  Saint  John.  I 
think  the  objection  comes  too  late.  Both  parties  offered  evi- 
dence on  the  trial  on  the  subject  of  the  usage,  the  plaintiffs  t(3 
establish  it,  and  the  defendants  to  repel  or  to  qualify  it. 
Neither  party  objected  to  this  course  then  ;  and  if  a  count  l>e 
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necessary,  I  think  the  Court  can  now  allow  the  declaration  to 
be  amended,  and  to  have  one  added. 

For  these  reasons  I  think  that  the  rule  for  a  new  trial  should 
be  made  absolute. 

FiSHKU,  J.  As  this  is  a  case  of  much  importance  to  the 
shipping  interest  I  think  there  ought  to  be  a  new  trial  upon 
payment  of  costs,  on  the  ground  that  the  venlict  was  against 
the  weight  of  evidence,  but  I  ofl*er  no  opinion  on  the  questions 
discussed  by  my  brother  Duff  in  giving  the  judgment  of  th«j 
Court. 

Wetmore,  J.,  l>eing  related  to  the  defendant  took  no  pail. 

Ride  absolute  for  a  new  trial. 


1878. 
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CAMPBELL  ET  AL.  r.  JONES. 

Sale  of  vessel  under  certificate  of  sale — Action  for  proceeds  of  sal*: — 

Bi/  three  of  four  oimiers — Wfietlier  ail  tlie  owners 

sJiOuld  join — Xonsuit. 

C.  L.  and  G.,  the  plaintiffs,  with  S.  J.  G.,  wero  owners  of  the  schooner  '  A«la.' 
They  all  united  in  executing  a  certificate  of  sale  to  the  defendant  under  tlio 
provisions  of  The  Merchant  Shipping  Act,  under  which  the  vessel  was  sold. 
The  plaintiffs  having  brought  an  action  against  the  defendant  (without  join- 
ing »S.  J.  G.  with  them  as  plaintiffs),  for  their  share  of  the  proceeds  of  such 
eaie,  and  of  the  outward  freight,  it  was  hthl  that  the  contract  with  defendant 
was  a  joint  contract,  and  that  all  the  owners  should  be  joined  in  the  actkHi 
against  the  defendant. 

This  action  was  tried  before  Allex,  C.  J.,  at  the  Saint  John 
Circuit.     It  was  brought  by  the  plaintifl&  as  owners  of  8-G4ti 
shares  in  a  schooner  called  the  '  Ada/  against  the  defendant,  & 
merchant  in  Liverpool,  England,  to  recover  their  proportion  ^ 
the  proceeds  of  sale  of  the  said  vessel,  and  of  freight  whkdi 
she  had  carried  previous  to  her  sale,  and  which  was  aU^ge<3^\/Q 
have  been  received  by  him.     It  appeared  on  the  trial  that      iibe 
plaintiffs  were  owners  of'  8-G4th  shares  in  the  vessel,  and  *^b*^ 
one  Samuel  J.  Qolding  was  owner  of  the  remaining  SG-dH^ 
shares,  and  acted  as  ship's  husband  at  Saint  John.    On  '^Sltb 
September,  1873,  the  plaintiffs  and  Golding  executed  a  oe  -mH^' 
cate  of  sale  of  the  vessel,  to  the  defendant,  according  to      ^^ 
provisions  of  "Merchants  Shipping  Act,  1854/'  empowi^KZuy 
him  to  sell  her  at  any  port  out  of  Canada.    No  minimam 
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was  named  in  the  certificate  of  sale ;  but  Gleeson,  one  of  the 
plaintifis,  swore  that  he  told  Golding,  who  forwarded  the  certi- 
ficate to  the  defendant,  to  instruct  him  not  to  sell  the  vessel  for 
a  less  price  than  £900  sterling. 

She  took  a  full  cargo  of  deals  to  Ireland,  but  there  was  no 
evidence  of  the  exact  quantity  she  carried,  or  the  rate  at  which 
she  had  been  chartered.  One  of  the  plaintifTs  gave  evidence 
of  what  the  current  rates  of  freight  were  at  the  time,  and  of 
the  quantity  of  deals  she  would  probably  carr}^ 

The  only  evidence  of  her  sale  consisted  of  a  certificate  pur- 
porting to  be  signed  by  the  registrar  of  shipping  at  Belfast, 
and  another  purporting  to  be  under  the  hand  of  the  registrar 
at  Saint  John.    The  former  was  as  follows : 

Custom  House,  Belfast,  12th  Nov.  1874. 

"  I  certify  that  the  within  described  vessel  was  sold  on  the 
23d  January,  1874,  to  Hugh  McKee,  of  Bainbridge,  County 
Down,  and  has  been  registered  anew  at  this  port." 

(Signed)    JOHN  SHELL,  Registrar  Port  Belfast. 

The  latter  was  amongst  the  transactions  on  the  registry  at 
the  Port  of  St.  John,  and  read  thus :  !*  Vessel  sold  28d  January, 
1874,  to  Hugh  McKee  of  Bainbridge,  County  Do^'n.  Registry 
closed  9th  March,  1874." 

The  evidence  was  objected  to  by  the  counsel  for  the  defend- 
ant and  was  received  subjcict  to  his  objection. 

One  of  the  plaintiffs  swore  that  on  two  occasions,  after  the 
vessel  had  gone  to  Ii*eland,  he  wrote  to  the  defendant  request- 
ing him  to  render  an  account  to  the  plaintiffs  of  their  share  of 
freight  and  proceeds  of  vessel ;  and  that,  to  the  second  letter, 
he  received  a  reply  to  the  effect  that  the  vessel  having  been 
sent  to  him  for  sale  by  Qolding,  he  (defendant)  knew  only 
Oolding  in  the  matter.  The  same  plaintiff  also  deposed  to  a 
conversation  with  the  defendant  in  Saint  John,  when  he  re- 
ceived his  application  on  behalf  of  the  plaintiffs  for  an  account 
and  which  application,  it  would  appear,  was  also  fruitless. 

At  the  close  of  the  plaintiffs*  case  a  verdict  was  taken  for 
the  plaintiff  for  $889.28  (which  it  was  agreed  was  the  proper 
amount  for  plaintiife'  proportion  of  freight  and  proceeds  of  sale 
83 
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1878  _    of  vessel),  subject  to  the  opinion  of  the  Court  whether  tht 
Campbell     was  any  evidence  to  go  to  the  jury. 

Oct.  17, 187(>.     Weldm},  Q,  6'.,  obtained  a  rule  nifii  to  ent< 
nonsuit  on  the  ground,  among  others,  that  the  conti'act  (if  ai 
was  joint,  an<l  the  action  should  be  in  the  name  of  all 
ownei-s. 

June  14,  1877.     Palmer,  Q.  C,  showed  cause  and  regarcL     inir 

the    ground    on  which  the  decision  rests   he  urged  that         the 

shares  of   the  ship  are  separate  property,  and  although         the 

authority   to  sell   was  joint,  the   interests  being  several,        the 

owners  could  each  maintain  a  sepamte  action.     Elach  had       Kis 

several    interest   in    the   proceeds   of    the   sale.     Ecde^to^^      v. 

Cliphmn,^  Sertumie  v.  Jaines^  Fol^y  v.  Adderhroke} 

Weldrrn.  Q,  6'.,  in  reply. 

Cur.  adv.  viilf. 

The  following  judgments  were  now  delivered  : 

Duff,  J.      The  motion  for  a  nonsuit  was  made  on  se\r€M7»/ 
grounds, — amongst  others, —  that  the  plaintiffs  could  not    jt- 
cover  without    joining  Golding,     the  contract,  if  any,  Vteiri^ 
joint.     As  we  are  of  opinion  that  that  ground  is  fatal  to  t  Ix^ 
maintenance  of  the  action,  we  need  not  discu.ss  the  others. 

As  between  the  parties  to  the  cause,  there  is  no  contract  ex- 
cept what  the  law  will  imply,  and  we  tliink  that  the  law  ivill 
not  imply,  from  the  joint  retainer,  a  several  contract  with  esLC^ 
of  the  owners  of  the  vessel,  either  to  account  or  to  pay  over.    I^ 
is  true  that  each  part  owner  in  a  vessel  has  a  separate  a,nJ 
distinct  interest  in  her.     But  that  is  not  the  point.     The  quc?^* 
lion  is,  what  is  the  nature  of  the  plaintifls'  dealing  with  t-l^'-* 
defendant  in  refrpect  of   their  separate  interests?    Did  th*?3' 
deal  with  him  separately,  and  with  regard  to  their  own  sluur^ 
only,  or  conjointly  with  the  other  owners?    We  think  the **^ 
can  be  no  doubt  whatever  as  to  the  answer  to  be  given  to  th»  ^'^ 
question. 

The  document  inaccurately  described  in  the  declaration,  a&     ^ 
power  of  attorney,  was  in  fact  a  certificate  of  sale  under  **  Tl^*' 
Merchants  Shipping  Act  1854."   It  differs  in  many  respects,  ^■''^" 
very  materially,  from  an  ordinary  letter  of  attorney.    Like 
letter  of  attorney,  it  professes  to  empower  the  person  named 
it  to  sell  and  dispose  of  the  vessel  on  behalf  of  the  owners, 
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unlike  a  document  of  that  nature,  its  eificiency  for  the  purpose 
designed  does  not  depend  entirely  upon  the  will  of  the  owners 
as  expressed  in  it  The  ownei-s  cannot  adopt  any  language 
they  please  and  follow  any  form  they  see  tit,  provided  their  in- 
tention to  invest  the  attorney  with  power  to  sell  for  them  is 
clearly  expressed.  A  certificate  of  sale  must  l)e  in  the  fonn  pre- 
scribed by  the  Act  (See  section  79),  it  must  have  the  sanction 
of  the  registrar  of  shipping  at  the  ship's  port  of  registty,  and 
it  must  bo  registered  there  itself.  The  registrar  cannot  give  his 
sanction  to  an  authority  to  sell  a  part  of  a  vessel,  or  allow  it  to 
be  registered.  When  any  British  subject  purchases  under  it, 
the  vessel  must  be  i-egistered  anew.  Immediately  that  a  Cer- 
tificate of  sale  has  been  registered,  and  has  gone  forth,  it  affects 
the  title  to  the  vessel.  The  separate  owners  cannot  revoke  it, 
neither  can  they  dispose  of  or  encumber  their  separate  interests 
while  it  is  in  force.  Moreover,  any  bona  fide  sale  under  it  for 
valuable  consideration  without  notice,  would  not  be  lEiffected  by 
the  bankruptcy  or  insolvency,  or  even  by  the  death  of  the  owner 
before  the  sale. 

It  might  well  bo  that  under  certain  circumstances  an  ordinary 
letter  of  attorney,  although  joint,  could  be  construed  as  several 
in  relation  to  the  separate  interests  of  the  grantors  in  the  sub- 
ject matter  of  it,  but  a  certificate  of  sale  under  The  Merchant 
Shipping  Act  admits  of  no  such  construction.  The  allegation 
in  the  declaration  in  this  cause  that  the  plaintiffs  executed  and 
sent  to  the  defendant,  a  power  of  attorney  to  sell  tkeir  slvares 
in  the  vessel,  is  not  sustained  by  the  evidence.  The  defendant 
could  not,  under  the  certificate  of  sale,  have  disposed  of  the 
separate  shares  of  any  of  the  grantors  of  the  power.  By  ac- 
cepting the  agency,  therefor,  under  the  certificate  of  sale,  no 
duty  or  obligation  was  imposed  by  law  upon  the  defendant,  to 
endeavor  to  effect  a  sale,  or  to  sell  the  separate  shares  of  the 
plaintiffs'.  And  if  no  such  duty  was  imposed  upon  him,  how 
can  a  promise,  either  to  account  or  to  pay  over  to  them  sepa- 
rately, be  implied  ?  The  legal  impliaition  results  from  and  cor- 
responds with  the  legid  duty,  which  is  tlie  consideration  for  the 
promise.  The  duty  hero  was  to  sell  the  whole  vessel ;  and,  if 
any  promise  can  be  implied  at  all,  under  the  circumstances,  it 
must  be  to  account,  and  pay  over  to  all  the  owners. 
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1878.  Entirely  in  accordance  with  this  reasoning,  is  the  judgmen 

Campbell    on  the  second  issue  in  Metcalfe  v.  Tlie  London  and  BriglUor 

V.  Railway}    In  that  case  the  servant  of  the  plaintiff,  John  « 

JoNE4.       Metcalfe  and  George  Metcalfe,  delivered  a  box  to  tiie  defendant 

at  Worthing,  addressed  to   "  John  J.  Metcalfe,"  Queen's  Hea 

Borough.      The  box,  when  delivered  to  the  defendants,  w^ 

:>ecured  by  a  padlock, and  it  had  in  it,among8totherthings,certa. 

articles  which  wereenumeratedin the  declaration,enclo6ed  in  a  t: 

box,  some  of  these  articles  being  the  separate  property  of  eac 

of  the  plaintiffs.     On  its  arrival  at  the  Queen's  Head  it  ws 

opened  by  Qeorge  Metcalfe,  and  it  was  then  discovered  tJial 

the  tin  box  and  its  contents  had  been  abstracted. 

In  an  action  by  John  and  Qeorge  Metcalfe  to  recover  fron 
the  carriers  (the  -defendants)  the  value  of  the  articles  in  ib 
tin  box,  they  pleaded  a  plea  which  put  in  issue  the  joint  bail 
uient.  It  was  argued  that  some  of  the  property  lost  belongin 
to  one  plaibtiff,  and  some  of  it  being  the  separate  property  c 
the  other,  the  contract  construed,  in  relation  to  the  separal 
interests  of  the  parties,  was  sever,.!  and  not  joint  But  Ui 
Couit  held  otherwise,  and  Lord  Cockbum,  at  page  318,  saic 
*'  The  question  is  whether  there  was  a  delivery  to  the  compan 
to  be  carried  on  behalf  of  the  two  jointly.  I  am  of  opinio 
that  there  was.  The  delivery  was  not  by  the  hands  of  eithi 
of  the  plaintiffs,  but  b}'  a  third  person  with  whom  the  compaii 
contracted,  as  with  an  unknown  principal.  Having  contractc 
with  him,  it  turns  out  that  he  was  agent,  not  for  one  of  tl 
parties  only,  but  for  both.  If  so,  the  contract  was  with  tl 
two  jointly." 

And  Hataall  v.  Chnjffiths*  is  an  authority  precisely  in  poir 
It  was  there  held  that  when  a  sale  of  a  vessel  had  been  e^cti 
under  the  old  form  of  a  power  of  attorney,  before  '*  The  Me 
chant  Shipping  Act,  1854 "  was  passed,  all  the  owners  mu 
join  in  an  action  against  the  agent  to  recover  the  proceeds. 

Eccleston  v.  CLipham^  and  the  other  cases  cited  on  behalf 
the  plaintiffs,  and  referred  to  by  the  Court  on  the  argument  i 
not  apply.    They  all  turned  upon  the  construction  of  czpre 
contracts,  when  everything  depended  upon   the  intention 
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tiie  parties  to  be  gathered  from  the  language  which  they  had 
used,  and  where  the  interests  of  the  respective  parties  would  be 
an  important  element  to  be  taken  into  consideration  in  inter- 
preting it    Here  another  element  is  introduced,  and  if  there  be 
a  conflict  between  it  and  the  intention  of  the  parties,  the  latter 
must  be  subservient  to  it.     The  language  of  the  Act,  and  con- 
siderations of  legal  policy  are  to  be  regarded  when  we  arc  ask- 
«d  to  raise  a  legal  implication  from  the  nature  of  the  certificate 
of  sale.    And  if  it  be  urged  ihat  on  the  certificate  of  sale,  itself, 
the  separate  interests  of  the  difierent  owners  in  the  vessel  are 
carefully  designated,  it  must  be  admitted  that  they  are.    But  if 
it   be  argued,  from    that  circumstance,   that    the    respective 
oivners  intended  to  keep  their  interests  separate  and  distinct, 
and  to  have  them  sold  and  accounted  for  separately,  the  reply 
to  such  an  argument  is,  that  the  law  prohibits  them  from  quali- 
fying their  wishes.    The  law  says  there  must  be  one  sale  of 
Uie  vessel,  and  when  it  is  efiected  the  old  registry  is  closed,  and 
the  vessel  is  registered  anew. 

Read  in  the  light  of  the  Statute,  the  power  given  by  the 
certificate  of  sale  is  a  joint  power  from  all  the  owners,  and  the 
resulting  duty  from  the  agent  who  accepts  it,  is  to  account  to 
them  jointly.  Whether  the  remedy  for  a  breach  of  that  duty 
be  at  law  or  in  equity  it  is  not  necessary  to  decide.  It  is  sufii- 
cient  to  say  that  the  plaintiffs,  as  part  owners,  cannot  sustain 
this  action,  at  all  evepts,  without  joining  the  other  owner. 
,  Allen,  C.  J.  But  for  the  case  of  HataaU  v.  Griffiths^  I 
should  have  thought  that  the  plaintiffs  could  maintain  this 
action  on  the  principle  that  where  the  interest  of  parties  is  several, 
they  may  sue  separately,  though  the  contract  is  in  terms  joint. 
Here  the  plaintiffs  and  Qolding  are  tenants  in  common  of  the 
vessel,  each  having  his  own  distinct  share,  which  he  might  sell 
by  bill  of  sale  without  the  consent  of  the  others.  It  is  true, 
that  under  The  Merchants  Shipping  Act,  when  a  certificate  of 
sale  is  given,  it  must  be  for  the  sale  of  the  entire  ship,  and  not 
for  any  share  in  it ;  but  it  appears  on  the  face  of  this  certificate 
what  are  the  rights  of  the  parties  who  execute  it,  and  the  per- 
son who  exercises  the  power  akid  receives  the  money  knows 
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1878  that  tlic  interests  of  tlie  parties  arc  soveml,  and  not  joint,  anrl 
Campbell  exactly  what  the  interest  of  each  party  is,  so  thjit  he  can  have 
no  difficulty  in  apportioning  the  amount  due  to  each.  (See  the 
fonu  of  certificate  in  the  appendix  to  The  Merchants  Shipping 
Act).  In  this  case  Oolding  couM  not  release  the  plain  tills' 
right  in  the  proce(?ds  of  their  share  of  the  vessel.  The  ea,ses 
of  Ecclcsttni  V.  CUplta^n,^  Scrvantc  v.  Jania<'  and  Folrt/  v. 
AdderhroW  support  this  principle.  But  the  case  of  H'lt^idl 
V.  Griffiths  is  a  dii*ect  authority  against  the  riglit  to  maintain 
this  action.  There,  a  l)roker  was  employed  to  sell  a  ship  l)*v 
longing  to  three  part  owners,  two  of  whom  connuunicated  with 
him  on  this  stihject.  He  paid  them  their  sliares  of  th«'  pro- 
ceeds of  the  sale,  but  refused  to  pay  to  the  thinl  part  owner 
liis  share,  without  the  consent  of  the  other  two.  An  action 
having  l)een  brought  by  the  third  part  owner  for  his  share,  it 
was  held  that  he  was  not  entitled  to  recover. 

Lord  Lyndhui-st,  ( /.  B.,  sai<l :  "  The  question  is  whether  the 
contract  by  the  defendant  to  st^ll  was  made  with  all  the  owners 
jointly,  for  if  the  contract  was  made  with  them  jointly,  they 
must  sue  jointly.  *  *  *  Suppose  there  are  three  joint  ownei-s, 
one  of  whom  manages  the  whole  concern,  and  by  agreement 
with  the  other  parties,  the  managing  owner  employs  a  bi-oker 
to  sell  the  ship,  is  he  not  employed  for  all,  and  can  one  sue 
alone  ? " 

And  Parke,  B.,  said  :  "  Wa,s  the  defendant  employed  by  all 
to  sell  the  entire  ship,  or  by  each  to  sell  his  own  share  ?  ♦  *  ♦ 
I  think  there  was  a  joint  employment  by  all  the  owners  to  .sell 
the  entire  ship,  anrl  if  the  defendant  had  sold  the  share  of  one 
separately  that  would  have  been  a  breach  of  contract.  In  that 
case  all  must  concur  before  lie  is  bound  to  pay  over  the  purchase 
money." 

That  case  was  decided  before  the  passing  of  **  Tlie  McrcharvVs 
Shipping  Act,"  by  wliich  certificates  of  sale  were  introduce, 
under  which  only  the  entire  ship  can  lie  sold,  so  that  now  -^hc 
sale  must  necessarily  be  joint,  though  the  interejjts  of  the  ^Tna^ 
ties  are  several. 

On  the  authority  of  that  ease,  I  agi*ee  that  the  rule  shc=>H/ef 
be  made  absolute  for  entering  a  nonsuit 
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Weldon,  J.  I  am  of  the  same  opinion,  and  think  that  the 
rule  to  enter  a  nonsuit  should  be  made  absohite. 

FiSHKU,  J.  and  Wetmoue,  J.  (who  ])eing  al>sont  at  Circuit  did 
not  hear  the  argument),  took  no  part. 

Hide  ahsohde  to  enter  a  nonsuit. 
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BRICCS  V.  McBRIDE. 

Deed —  Achiowledg^iueut — Place  where  taken  'not  stated — Doe  v.  Masher ^ 

{2  Pugs.  355)  approved — Pefjistrar  sUjnlny  his  name  ^^11.  (!. 

Clopper,  Hegr.'' — (irantor  described  as  'M.  /?.  Sharps' — 

RelnUtlng  testimony — WJiere  It  supports  plaintl/f  ^^• 

C(tse — Jiulge  commenting  on  non-prodnctlon 

of  evlde^nce    leWun  jxirfys  reach. 

An  acknowledgment  taken  while  the  Act  26  (leo.  3.  c.  .1,  was  in  force  is  good 
although  the  place  where  the  same  was  taken  is  not  stated. 

Where  an  acknowledgment  was  taken  before  a  i>erson  who  signed  his  name  **H. 
(J.  Clopper,  Regr."  and  it  was  proved  that  llenry  Cieorge  Clopper  wasltegis* 
trar  of  Deeds  for  the  County  of  York,  at  the  time  the  deed  puq)orted  to 
have  been  acknowledged,  that  he  always  signed  his  name  **H.  (I.  Clopper," 
that  he  registered  the  deed,  and  that  he  was  tlie  officer  by  whom  that  duty 
would  properly  be  performe<l,  the  acknowledgment  was  held  to  be  good. 

It  was  held  no  objection  to  a  deed  that  the  grantor  was  described  as  '*  A.  B. 
Sharp,"  where  the  acknowledgment  stated  that  Adam  B.  Sharp  acknowledged 
the  execution,  and  it  was  proved  that  the  land  was  purchased  from  Adam  (t. 
Sharp,  and  that  ho  signed  the  deed. 

The  mere  fact  that  evidence  in  reply  may  tend  to  support  the  plaintiff 's  origi- 
nal case  is  no  objection  to  its  admission,  provided  it  is  mveu  to  contradict  the 
statement  made  by  a  witness  on  the  part  of  the  defendant. 

Rebutting  evidence  was  put  in  by  the  plaintiff,  not  only  to  contradict  the  de- 
fendant as  to  his  havmg  continuous  possession  of  the  land  in  question,  but 
also  to  shew  that  if  the  land  had  been  clcare<l  by  the  defendant 's  father,  the 
possession  had  afterwards  been  abandoned  by  him,  and  had  been  taken  and 
kept  by  the  plaintiff. 

Jlfla,  Tliatthe  evidence  was  properly  received  althougli  the  plaintiff  might  have 
given  it  in  his  prima  facte  case. 

If  a  party  has  it  in  his  power  to  give  evidence  of  a  particular  fact  and  does  not 
do  so,  or  does  not  give  the  best  evidence  within  his  reach,  the  presumption 
ought  to  be  against  him. 

Tresspass  tried  before  Allen,  C.  J.     Verdict  for  the  plaintiff. 

Feb.  9,  1878.  G.  F.  Gregory  moved  for  a  rule  nhi  to  have 
the  verdict  entered  for  the  defendant  or  for  a  new  trial. 

The  objections  taken  and  disposed  of  on  granting  the  rule 
are  fully  stated  in  the  judgment  of  the  Court. 

Car,  adv.  vult. 
The  judgment  of  the  t-ourt  was  now  delivered  by 
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Weldox,  J.  We  think  there  is  nothing  in  the  objections 
taken  to  the  acknowledgments  of  the  deeds,  in  not  stating  the 
place  where  the  acknowledgments  were  taken. 

The  deeds  wore  acknowledged  while  the  Act  2C  Geo.  3,  c.  3, 
was  in  force,  which  did  not  require  the  acknowledgment  to  Ix- 
taken  Ix^fore  a  Justice  of  the  Peace  of  the  county  wliere  tlu* 
land  was  situated.  That  provision  was  inti-oduced  by  the  Act 
10  Vic,  c.  42,  passed  in  1847.  The  case  of  Doe  v.  Mosher^  de- 
cides this  point,  and  shews  that  in  an  acknowledgment  taken 
Wfoi-e  the  passing  of  the  latter  Act,  it  is  not  necessary  to  state 
the  place  where  the  deed  was  acknowledged,  because  at  that 
time  the  power  to  take  an  acknowledgment  was  not  confined  to 
Justices  of  the  County  in  which  the  deed  was  to  be  registered. 

As  to  the  objection  that  the  acknowledgment  of  one  of  the 
deeds  (a  certified  copy  of  which  was  given  in  evidence),  was 
insufficient,  it  appeared  to  have  been  acknowledged  l^fore  a 
person  who  subscribed  his  name  "  H.  Q.  Clopper,"  with  the 
abbreviation  "Reg.'r"  added;  it  was  proved  that  Heniy  George 
Clopper  was  Registmr  of  Deeds  for  the  County  of  York,  at 
the  time  that  deed  purported  to  have  been  acknowledged  and 
registered,  and  that  he  always  signed  nis  name  "  H.  G.  Clopper." 
As  the  deed  was  actually  registei*ed,  and  Mr.  Clopper  w*as  the 
officer  by  whom  that  duty  would  properly  be  performed,  and 
he  had  authority  to  take  acknowledgments,  and  the  identity  of 
name  is  a  circumstance  not  altogether  to  be  disregarded,  we 
tJiink  that  the  Court  would  be  justified  in  presuming  that  he 
was  the  person  before  whom  the  deed  was  acknowledged,  «  i 
othei-wise  he  would  not  have  acknowledged  it  See  Seicdl  v.  -  ^ 
Evans?  Hulsc  v.  Hulse,^ 

Another  objection  was,  that  the  grantor  named  in  the  deeds,  ^  ^ 
under  which  the  plaintiff  directly  claimed,  was  "  A.  B.  Sharp,"  *  ^ ' 
and  that  the  deed  was  executed  in  that  name,  but  the  certificate^^»« 
of  acknowledgment  stated  that  Adam  B.  Sharp  had  acknow —    - 
ledged  the  execution.     All  questions  of  identity,  however,  wj 
set  at  rest  by  the  evidence  of  the  plaintiff,  who  stated  that  h 
purchased  the  land  from  Adam  B.  Sharp,  and  saw  him  sign  th 
deed  in  question. 
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We  think  there  Is  no  objection  to  the  rebutting  evidence  given 
to  contradict  the  statement  of  James  McBride,  respecting  the 
Iavo  cedar  stumps.  It  was  not  cumulative  evidence  in  support 
of  the  case  set  up  by  the  plaintiff,  viz :  that  James  McBride 
had  pointed  out  to  the  surveyor  the  marked  cedar  stump  as  the 
dividing  line,  but  it  was  given  for  the  express  puq)ose  of  con- 
tradicting the  .staiement  of  James  McBride,  in  his  evidence  on 
the  part  of  the  defendant,  that  he  had  pointed  out  to  the  sur- 
veyor, as  the  boundary,  two  cedar  stumps  standing  about  a  rod 
to  the  North  of    the  cedar  stump  relied  on  by  the  plaintiff — 
evidence  which  the  plaintiff  could  not  have  anticipated  would 
l>c  given  by  the  defendant.     The  mere  fact  that  evidence  in 
reply  may  tend  to  support  the  plaintiff's  original  case  is  no  ob- 
jection to  its  admission,  provided  it  is  given  to  contradict  a 
statement  made  by  a  witness  on  the  part  of  thedefendant:  Heavy 
V.  OdeW  and  Whittaker  v.  WcIcIl^ 

We  also  think  the  evidence  as  to  the  plaintiff's  building  the 
l)ani  was  properly  admitted.     The  plaintiff,  in  his  case  gave 
evidence  of  the  running  of  a  line  in   1850,  as  the  southern 
lx)undary  of  his  land,  and  of  his  putting  a  fence  upon  that 
line  between  one  and  two  years  afterwards,  which  fence  the 
defendant  threw  down,  and  which  was  the  trespass  complained 
of.     The  defendant  gave  evidence  that  about  thirty  years  ago 
his  father  had  cleared  the  land,  on  a  portion  of  which  this 
fence  was  built,  and  the  plaintiff  in  answer  to  this,  proved  that 
before  he  built  the  fence  there  had  been  an  old  clearing  upon 
the  land,  but  that  it  was  grown  up  with  bushes,  and  unoccupied, 
and  that  he  had  cleared  and  cultivated  it,  and  built  a  barn  upon 
it  seventeen  years  before  the  trial,  and  had  the  possession  of  it 
Until  the  defendant  threw  down  the  fence  in  187G.     The  plain- 
tiff's counsel  offered  this  evidence  both  to  contradict  the  de- 
fendant as  to  his  having  had  ajiy  continuous  possession  of  the 
land,  and  also  to  shew  that  if  the  land  had  been  cleared  by  the 
defendant's  father,  the  possession  liad  afterwarils  been  aband- 
oned by  him,  and  been  taken  and  kept  by  the  plaintiff.     We 
think  the  evidence  was  properly  received.     The  plaintiff  might, 
no  doubt,  have  given  this  evidence  in  his  2>i'tina  facie  case,  but 
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l^TS         lie  ilkl  not  do  su ;  ami  wlum  tlic  tlofemlant,  in  auhwcr  to  the 
I?kk;*.s       plaintitr's  case,  gave  eviilencc  of  tlie  clearin'^  by  his  (defcml- 
ant'sj  father,  the  plain titV  had  a  right  either  to  contradict  it,  or 
U)  explain  it  as  he  did. 

As  to  th<.'  observations  niade  l»v  the  Chief  Justice  at  the 
close  of  his  charge,  that  the  fact  of  the  defendant  not  liaving 
called  his  brothers  Ai-thur  anil  Robert  McJBride,  who  had  Inen 
about  the  Court  during  tin:  trial,  and  who  were  older  than  he, 
and  v»'ere  jnoved  to  liave  v.(»rked  witli  the  father  upon  the  land 
adjoining  the  plaintilF's,  ai  <1  therefore  could  have  given  evidence 
of  the  (ixtejit  of  the  dealing  nia<le  by  the  father  Initter  than 
the  defendant  himself  co'ld  give,  was  a  circumstance  which  the 
jury  might  take  into  coi:'i<!('ration,  and  might  infer  that  if  they 
had  been  called  their  tc  tiniony  would  not  have  Ix^en  favoi:al>le 
to  the  deft»4idant.  Wr  tl.iidv  these  observations  were  justified. 
If  a  party  has  It  in  his  ]»<)\vi  r  to  give  evi<lence  of  a  particular 
fact  and  dovi^  not  do  :.o  ;  (»r,  does  not  give  the  Ixist  evidence 
within  his  rraeh  tho  ]»rv..umption  ought  Uj  be  against  him.   See 

Tuffs  V.  lliiOu'irtuj} 

We  think  a  rule  vi/.s/  i\»r  a  new  trial  should  go  i;{cni  the 
ijround  of  misdirection  as  io  the  construction  of  the  Bcardslev 
grant,  umler  which  the  defendant  claimed,  and  also,  on  the 
ground  oi  the  improper  admission  of  the  evidence  t»f  the 
l)ointing  out  the  cedar  stump  by  James  McBride,  as  the  l»ound- 
ary  of  the  plaintiff's  grant.,  and  that  the  verdict  was  against 
law  and  evidence  as  consecpient  on  the  misdirection ;  also,  U^ 
enter  a  verdict  for  the  d(;fendaiit  under  the  40th  section  of  the 
Consolidated  Statutes,  c.  45,  for  non-imyment  of  the  jury  fees, 
but  not  on  any  of  the  other  j^^junds. 

Ride.  ni^L 

^  \  Allen  02. 
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WICK.    In  re   the  NEW  BRUNSWICK   AND  Feb, 

CANADA  RAILWAY   COMPANY. 

Manidamics — To  comjjel  Comjxmy  to  nin  (Iniltj  traina — Xo  profit  froia 

riimihiy — Ihinvoulahle  causes — Cojtstnictwn  of  Railvmy 

Acts — When  vmrulamxis  granted  although  an 

action  7n{ght  lie. 

By  the  Act  3C  Vic,  c.  37  a.  13  the  New  Brunswick  and  ("anada  Railway  Co.  are 
required  *^  provide  and  run  all  trains  necessary  for  the  carrying  of  passengers 
and  freight,"  and  to  **  run  at  least  one  daily  train  each  way  over  the  said 
main  line  and  branches  (Sundays  excepted),  unless  prevented  by  weather, 
accident  or  some  other  vnarxtUlahle.  cauHe^  other  than  from  want  of  railway 
stock,  or  from  keeping  the  road  and  its  appliances  in  good  running  order." 

Heldf  That  the  fact  that  there  was  no  profit  derived  from  running  a  daily  train 
between  St.  Andrews  and  Watt  Junction  (one  of  the  branches  of  the  road) 
was  not  one  of  the  **  unavoidable  causes"  that  would  justify  the  company  in 
not  mnning  a  daily  train. 

Railway  Acts,  and  those  of  that  description,  which  are  obtained  on  the  appli- 
cation of  their  promoters,  are  treated  as  contracts  between  the  incorporators 
and  the  public.  The  language  of  the  Acts  is  therefore  considered  as  the 
language  of  the  promoters,  and  where  doubts  arise  as  to  the  construction  of 
that  language  the  benefit  of  the  doubt  is  to  be  given  to  those  who  might  be 
prejudiced  by  the  exercise  of  the  powers  given  by  the  Act. 

Where  the  remedy  by  action  is  not  so  efficacious  as  that  by  mandamus,  tlie  right 
to  the  latter  is  not  taken  away. 

This  wa.s  an  application  on  K'half  of  John  S.  Mat/ee  and 
others,  inhabitants  of  the  Town  of  St.  Andrews,  for  a  rule 
calling  on  the  New  Brunswick  and  Canada  Railway  Company 
to  shew  cause  why  a  mandamus  should  not  issue  to  compel 
them  to  run  a  daily  tmin  over  the  main  line  of  railway  from 
and  to  St.  Andrews. 

Tlie  liability  of  the  company  to  perfoim  this  duty  depends 
upon  the  Act  3G  Vic,  c.  37,  under  which  they  were  incorpomted, 
and  assumed  the  control  of  the  main  line  of  railway  froui  St. 
Andrews  to  Debec  Junction,  being,  in  part,  the  original  line  of 
railway  undertaken  by  the  St.  Andrews  and  Quebec  Railroad 
Company,  incorporated  l>y  the  Act  0  Wm.  4.  c.  31,  and  the  various 
amendments  thereof. 

Under  the  authority  of  "  The  St.  Andrews  and  Quebec  Rail- 
road Act,  1856,"  (19  Vic,  c  70),  this  undertaking  and  all  the 
rights  and  property  of  the  St.  Andrews  and  Quebec  Railroad 
Company  were  transferred  to  a  company  incorpomted  in  Eng- 
land by  the  name  of  "  The  New  Brunswick  and  Canada  Rail- 
way and  Land  Company." 
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187^  Tli^*  AcL  *iO    Vic .  (\    D7,  ivcitcs    iliat  \vh -r-a.^    "  Tiiv    Nov.' 

Kjfftif'  Brunswick  and  r'ana-i;:  liailway  aii-l  Lar»  1  <'«aiijiany  !iinit». .1  . 
^"''- -^'^"*'- ^'  was  incorjiMrat*.:  unit  T  ill.'  ImjK'iial  .I.»Ini  St.x-k  < '  inpai.i.-^" 
' ,"  ''  ■'  Act.  IS."^(;."  anil  V. a-  aft'Tv.arU  v.'.«'i!:  1  iin  iinib.*.  tli"  iirovi-ion- 
The  N.  I).  A:  ^'^  t:i».' sai<l  A(.'l.  an'i  a  cuivrvitnci'  an'l  tran-rVr  inn«ie  l»y  tli-.- 
Tanaiia  J:/,  li'jiiiilatois  of  tli»-  ai«l  cohii»anv  i«>  rVi-donck  Aiiufn-tus  Pikt- 
Tirji-A:. i-.  r^,,,i  ,,^].;.,.  pci>un  .  nanur'l.  an«l  all  iln*  station-.  ].iiililin<fs  ami 
woi'k.i  connocU-d  tli<*n'witl:.  .''ni  all  tin-  lan«ls  t>n  which  uk- 
••anio  won*  constrnctoil  t.v  hiiik,  an«l  all  the  pennantnt  \vayan«l 
rolling  stock,  and  all  tlic  cficcts  of  tlu*  said  company,  wlieivl'V 
tlic  property  of  the  said  company  ht/canic  vesttMl  in  thf  per.-on-^ 
named,  suhjcd  to  the  claim-i  of  certain  <lel»enture  holders  :  that 
the  St.  Stephen  Branch  Railroad  Company.  The  Wood.sti>ck 
Branch  Railway  Company,  and  The  Honlton  Bi-anch  Railway 
Compan}'  had  hern  incorporated  l»y  sevt'ral  Acts  nf  Ass^^mhly 
(;f  the  Province  ;  and,  '*it  was  consirlerod  necessary  for  the  public 
l^cHjd  that  the  several  person^  and  companies  interested  in,  an-l 
workini;  the  said  main  line  and  hranch  lines  should  Ih>  ama!- 
j^amated  into  one  company,  so  tliat  the  said  main  and  branch 
lines  mi'dit  be  -worked  t<JLrether  bv  <>ne  Board  of  Directors  im  a 
common  system,  in  such  manner  as  might  be  most  conducive 
t()  the  economical  and  efficient  manaixement  of  the  united  under- 
taking,  and  most  consistent  with  a  (hie  regard  to  tlui  int^MX\st> 
of  all  persons  interestt-d  tlieroin ; "  and  enacts  in  section  1 .  That 
th«.'  pei-sons  thereinbefore  named,  as  having  purchased  the  main 
line  from  the  liqui<lators  of  the  New  Brunswick  and  <  'anada 
Railway  and  Tjand  Company  (and  oilier  pei^sons  named)  shall  be 
incorjK)mted  into  one  company  by  the  name  of  "  The  New 
Brunswick  and  Canada  Railroad  Company/'  for  the  piii-pose  of 
working  and  running  the  mainline,  known  as  *'The  Now 
Brunswick  and  Cana<la  Railway  and  LandComj^any  (liniit<-d\" 
ami  tlu;  said  branches. 

Tlie  13th  section  declaies  that  "  tho  company  shall  pi-ovide 
and  run  all  trains  iKJce.ssary  for  the  carrying  of  pa.ssongei's  ami 
freight ;  and  they  shall  run  at  least  one  daily  train  each  way 
over  the  said  main  line  and  branches  (Sundays  excepted),  unless 
prevented  by  weather,  accident,  or  some  other  unavoidable 
cause,  other  than  from  want  of  raihvay  stock ;  or,  from  keeping 
the  road  and  its  appliances  In  good  running  order.'* 
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E.  L,  Wetmove  in  a  former  term  having  obtained  a  rule  nisi        ^^78. 
for  a  mandamus  to  compel  the  company  to  run  a  daily  train      ExjKirtc 
over  the  St.  Andrews  Branch,  on  '^'"^^  Anx)R'v 

Oct.   20,  1877,     ^Ycldon,  Q.    C,  shewed  cause.      The    Act     ^'^^fn''" 
30  Vic,  c.  *>7,  s.  18  is  relied  upon  to  support  this  application.  TheN.  B.  & 
From  the  preamble  to  that  Act  it  appears  that  the  road  is  to  be  Canada  11. 'y 
run  in  the  most  economical  manner,  and  in  a  waj'-most  bene-     Company. 
ficial  to  all  parties.     The  company  are  excused  in  cases  of  "  un- 
avoidable cause"  preventing  the  running  of  trains.     Their  in- 
ability to  run  the  trains  without  a  loss  is  such  an  unavoidable 
cause  as  w^ould  excuse  them.     It  was  never  inU^nded  under  the 
Acts  that  the  whole   road  should   Ini  crippled   running  daily 
tmins  over  the  branch  lines.     The  Act  conttjmplates  profit>. 
Rex  V.  The  BriMol  Dork  (\)ii\p(n\ii^  Rr.c   v.    Tltr  NuttiiKjharu 
Wdter  Works\ 

Again  the  Act  gives  parties  injured  a  right  of  action.  This 
Ijeing  the  case  the  Court  will  not  exercise  its  discretion  and 
gmnt  the  writ  of  mandamus.  It  must  be  shewn  that  there  is 
general  inconvenience  to  the  inhalntants.  Rex  v.  The  Pitddinf/- 
ton  Vestry^  Rey,  v.  The  EaMemi  CoanticH  Railwuy  Companij* 
Reg.  v.  T/ie  Bristol  and  Exeter  Rcvilvniy  Comjxmy^,  Rey.  v. 
The  Trustees  of  the  Rochdide  <ind  Halifax  Turnpike  Road!^ 
Rey,  v.  Garland y^  Moryanv.  The  Metropolitan  Railway  Com- 
jMny!" 

E.  L.  Wetniorc  in  support  of  the  rule.  It  lias  been  decided 
over  and  over  again  that  the  preamble  cannot  control  the  ex- 
press provisions  of  the  Act,  })ut  let  us  see  how  the  preamble  to 
this  Act  (80  Vic,  c  37)  stands.  It  appeal's  from  it  that  the 
consolidation  of  the  seveial  railway  companies  w^as  notsonnich 
for  the  l>encfit  of  the  bond-holders  as  for  the  benefit  of  thi» 
public 

Suppose  the  branch  linos  do  not  pay,  it  is  not  shewn  that  the 
whole  line  does  not  pay.  They  only  shew  a  loss  on  this  branch. 
By  section  13  of  the  Act  they  are  l)Ound  to  run  a  train  each 
way  daily,  and  they  cannot  aljandon  the  St.  Andrews  Branch. 


»  2  ICa^t,  420.  '  G  A.  &  E.  3r)5.  »  9  B.  &  C.  450. 

*  10  A.  &  E.  ri2l.  *  4  Q.  B.  162.  «  12  Q.  B.  448. 
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Notliinir  l»ut  w*'atlnM\am(lont  or  some  unavoi<lal»le  cause  will 
excuse  tlii'in.  TlTw  <lors  not  cover  a  case  where  they  nmko  a 
loss   l»v    niniiiiiL^     I'h.-v   t«»ok    tin*    risk    of    that    with  tlu-ir 

charter. 

As  to  thr  writ,  lu-in^^  in  tlu*  «liseretion  of  the  t'or.rl,  this  ap- 
])Hcation  U  ukuIj-  on  hi'half.  of  tlie  puhlic,  nf)t  of  a  private  ii^ 
tliviilnal.  It  is  on  hrhalT  of  th«^  Attorntrv  CJenirral.  Pnhlie 
nionevs  havr  iron*'  into  tli."  roail  anil  tlie  pulilic  have  a  riiifht  t'l 
havi*  ilailv  trains.  Tlu'  ea<«'s  eitr.l  hy  inv  learnejl  frien<l  were 
eases  wlirre  tho  a]i[)lieation  was  on  Iwhalf  of  private*  pei-^on^. 

Wlifir  tlicri'  is  no  rrUH'ilv  so  rllleaeions  as  a  writ  of  man* la 
nnis  fill'  (\)nrt  will  ^'rant  the  writ.     Altlnni;^h   it  is  in  tin-  *]\^- 
en'tion  of  thr  (  \i\\vt,  tin*  iliseirtion  nmst  In*  n^asonahlv  cxt-rci  m'iI. 
ami   Nvhi'rr  there  is  no  other  aflt'cpiale  renietly.  tlie  ^vrit  nin^l 
issue:   /iV//.  V.  Tlir  /iirniii)(/lf'ii,i  tdi'l  fHouo'sIt  r  luf'iltnitf  i\mi' 

ftflill}  Rfff.  V.  T/tr  Hrisfn/  CniUjUt  iiji*  Rrj'  V.  T/f  Srturn  n,ttl 
Wf/f  Rti]hr,ril  ^*n,jijnm','.'  T/tf  Af/nrnrtf  (t'rmr'ff  v.  7V/»  liii'- 
iiiiiif  fin  till    II  nil   Ojfin'tl    ii'i'il  i''iiif  Cninjm  mf.* 

(■dr.  i*ili\  niff. 

The  iuMi'-hienl  of  111-'  Court  was  now  delivered  l»v 
AlJ.KN.  ('.  J.,  'who  lifl'i'  reeitin;.f  the  faet-i  a--.  al»(>ve  >vt  i«ut. 
continneiT; : 

He^ranlinir  (he   l.Sih  M-etinn  «»f  the  Act  oli   Vic.  c.  -S/.  there 
can   Im'  no  ilijuht.  as  to  the  nieaninLT  of  the  wortls  **  weather "' 
an<l  "accident"  in  tliis  seetion  ;  hut  it  was  contendird  on  K'. 
half  of  the  c(>nii)any,  that  nniler  the  nniainin',' wonls,  "  some 
other  una  voidable  cause,"  thev  were  excused  from  riinninti-  a 
<Iailv  train  if  there  were  no  iiassen«rers  or  f relight  to  1k»  carried, 
or  if,  as  apjHare<l  l»y  the  alliilavils  filetl  in  an.swer  to  the  appli- 
cation, the  trafHe  on  that  pait  (►f  the  line  was  not  siifUcifnt  to 
]»ay  (*\peirses,  and  the  eflect  of  runnini;  daily  trains  wouhl  Ik- 
tt)  entail  a  heavy  annual  loss  njv.Hi  the  company.     But  what- 
ever may  l»e  tin*  meanin^^  of  the  words  *' other  unavoiJaMe 
cause/'  we  think  the   Leirisiatuie  iias  clearlv  enouf'h  tleclaivd 
that  it  shall  not  mean  any  financial  cause,     nie  company  \^ 
hound  to  keep  the  roa«l  and  its  appliances  in  u;oo(l   runnirii,' 
order,  anil  to  provide  suflicient  milway  stock ;  and  havinjj  done 


'  12  g.  II.  47.  »  i?  \l  IJ.  i:t.  3  2  B.  &  A.  r.4«.         •  7  L.  *  R|.  283. 
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this,  tlic  Act  declares  that  thuy  shall  run  daily  trains,  unles.s       _^®^ 
prevented  by  some  unforeseen  cause  beyond  their  control,  and      /Mp;wrte 
which  they  could  not  have  anticipated  or  prevente<l.     If  the  '^^^^  Attok*y 
fact  that  this  j^ortion  of   the  line  does  not  pay  running  ex-      '/„^ 
jcnses,  will  justify  the  company  in  disobeying  the  directions  of  The  N.  B.  k 
the  Act  in  running  daily  trains,  we  cannot  see  what  there  is  to  Canada  II. 'y 
prevent  them  from  abandoning  that  part  of  it  altogether,  and     Company. 
sso  leavinix  as  a  matter  in  their  discretion  that  which  the  Act 
lia-s  imperatively  imposed  on  them  as  an  absolute  duty. 

It  was  contended,  that  as  the  preamble  of  the  Act  shewed 

^hat  the  object  of  auialgamatiug  those  several  railway  compa- 

rniicH   into   one,  was   to  produce   the   economical  and  efficient 

K  iianageuient  of  the  whole,  and  t^>  protect  the  interests  of  all 

)arties  concerned  ;  and  that  as  the  Act  provi<led  that  "  the  net 

nnual  receipts  "  were  to  l)e  divided  in  a  certain  way  among 

he  several  classes  of  pei-sons  interested,  it  never  could  have 

>een    the  intention  of   the  Act  that  the  company  should  be 

-jbliged  to  run  the  trains  in  such  a  way  as  to  sink  the  profits  of 

he   road,  and  prevent  the  debenture  holders  from  receiving 

ny thing.     There  is  no  evidence  l>efore  us  to  shew  whether 

he   running  of  the  trains  on  the  whole  road  is  proiitable  or 

lot;  and  if  this  argument  could  avail,  it  certainly  would  not 

)e  sufficient  to  shew  that  there  wvvc  no  *'  profits  "  <lerived  from 

hat  particular  portion  of  the  road  between  St.  Andrews  and 

rVatt  Junction.     But,  admitting  that  the  whole  road  prcKluced 

o  net  profits,  that  does  not  seem  to  us  sufficient  to  relieve  the 

^ciioinpany  from    the  positive  duty  of  running  trains,  enjoined 

'^  ipon  them  by  the  Act,  a  duty  which  they  inidertook  volunta- 

^^Hly  for  better  or  for  worse,  and  Avhich  they  have  no  right  to 

^^:^pudiatc,  if  the  union  has  not  tiu-ned  out  as  favorably  as  they 

nticipated.     Acts  of  this  description,  which  are  obtained  on 

he  application  of  their  promoters,  are  treated  as  contracts  be- 

ween  thase  persons  and  the  public ;  their  laiiguage  therefore  is 

reconsidered  as  the  language  of  the  promoters,  and  where  doubts 

^nrise  as  to  the  construction  of  that  language,  the  benefit  of  the 

^:loubt  is  to  be  given  to  those  who  niight  be  prejudiced  by  the 

^•xercise  of  the  powers  given  by  the  Act     Maxwell  on  Stat, 

268 ;  Scales  v.  Picltering,^  Priestlejj  v.  Foxilds,^  ^Yehh  v.  Man- 

^  4  Bing.  448.  ^  2  M.  &  G.  175. 
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1878.         rltr.-<fLr  if  ml  Ltalfi  HaUvvf/CorniMUfj,^  Iluglus  v.  Chcsh'r  tu}d 
Kr.jHiri"      Holi/ltnul  Rii\bv(nj  Coinpanij^^     Tlic  casos  of  R<'ij.  v.  Enahni 

Thk  Anou'Y  Uonnfu'^  Rullinnj  Coniinnit/,'^  and  /a  ir  The  JJrisfol  and  Som- 
.•AKKAh.     ^,^.^^.f  Railirnij  Coinpuny,^  may  also  l>c  referro*!  to  on  tho  ix>int 

The  N.  D.  &  ^^^  ^'^^-  ^'^^^''^co  of  funds  being  an  ansAver  to  the  application. 

Canada  n.'v       It  Avas  also  objected,  that  admitting  the  constniction  of  the 
Company.     |:]th  section  of  the  Act  to  1h'  as  contended  for,  a  nian<lamu.s 
wonM  not  lie  in  this  case,  becavise  the  0th  section  of  the  Act 
gave  a   remedy  against  the  compan}'  by  action,  for  the   non- 
lK»rformance  of  any  of  the  duties  imposed  on  them.     This  sec- 
tion  is  as  follows:   "The  company  shall  assume  all  the  i>t?cu- 
niary  obligations  t)f  the  parties  and  coii)orations  named  in  the 
Hist  section  of  this  Act,  incurred  in  the  working  or  running  <»f 
the  said  main  line  and  l^mnches,  inipaid  at  the  time  of  the  pass- 
ing of  this  Act,  and  l)e  sul>Jcct  to  all  the  <luties  and  obligations 
imposed  upon  the  company  liy  this  Act,  or  upon  the  said  cor- 
pcjration,  or  any  of  thein,  so  far  as  i\\{}  sjime  are  not  repugnant 
t«),  or  inconsistent  with  the  pijo visions  of  this  Act;  *  *  *  and 
actions  may  be  maintained  against  the  said  company  for  any 
failure  in,  or  non-performance  of  any  such  duties  ami  obliga- 
ions. 

It  may  be  doubted,  notwithstanding  the  general    language 
Used,  Avhether  it  was  intended  to  give  a  right  of  action  against    - 
tlie  company  for  the  non-performance  of  any  other  than  the^sr: 
pecuniary  obligations  imposed  on  them.     But  admitting  that— ^ 
an  action  would  lie  by  any  person  who  had  sustained  damage-^, 
by  the  omission  to  run  a  daily  train,  is  that  any  answer  to  the^ 
]) resent  application  i     If  the  remedy  by  action  is  not  so  effica — 
cious  as  that  by  mandamus,  the  right  to  the  latter  is  not  takenEr" 
away.     In  Ri\n  v.  The  i^rveni  and   Wye  Railway  Ctyinpuny^ 
where  a  mil  way  was  made  under  the  authority  of  an  Act  oKS 
Pailiament,  by  which  it  was  pi'ovided  that  the  public  shouk— 
have  th(j  beneficial  enjoyment  of  the  road,  and  the  compan^^' 
afteiwards  took  up  the  railway,  a  mandamus  issued  to  compe^J 
them  U)  nnnst^ite  it,  though  they  were  also  liable  to  indictmenC^ 
Abl:)ott,  C.  J.,  said,  "If  an   indictment  had   been   a  remedy; 


>  1  My.  &  C.  120.  '  8  Jur.,  N.  S.  221.  »  10  A.  &  E-HSSl. 
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equally  convenient,  henejicial  and  effectual  as  a  mandamus,  I        ^^78. 

should  have  been  of  opinion  tliat  we  ought  not  to  grant  the     Bx  paru 

mandamus  ;  but  I  think  it  is  perfectly  clear  that  an  indictment  '^^'^  Attor  t 

General. 
is  not  such  a  remedy,  for  a  corporator  cannot  be  compelled  by        j^  ^ 

indictment  to  reinstate  the  road.  The  Court  may,  indeed,  in  thb  N.  B.  & 
case  of  conviction,  impose  a  fine,  and  that  fine  may  be  levied  by  Canada  R.'y 
distress  ;  but  the  corporation  may  submit  to  the  payment  of  the  Company. 
fine  and  refuse  to  reinstate  the  road,  and  at  all  events  a  con- 
siderable delay  may  take  place.  The  remedy,  therefore,  is  not 
so  effectual  as  that  by  mandamus."  In  Hex  v.  The  Bank  of 
England,^  Lord  Mansfield  laid  down  the  rule,  that  where  an 
action  would  lie  for  complete  satisfaction,  equivalent  to  specific 
relief,  the  Court  would  not  grant  a  mandamus.  The  same  rule 
was  acted  on  in  lieg,  v.  TIlc  Victoria  Park  Company,^  where 
an  application  was  made  for  a  mandamus  to, compel  a  company 
to  pay  a  sum  for  which  a  judgment  had  been  obtained  against 
them,  and  for  which  a  FL  Fa,  execution  was  a  perfect  remedy 
in  its  nature.  So,  in  Reg.  v.  Hidl  and  Sdby  Railivay  Com- 
pany^  where  a  mandamus  to  compel  the  defendants  to  pay  a 
sum  of  money  to  the  Selby  Bridge  Company  in  pursuance  of 
the  act  of  incorporation,  was  refused,  because  an  action  of  debt 
would  lie  against  the  company  for  the  amount,  and  was  not  a 
less  effectual  remedy  than  mandamus. 

The  only  effect  of  a  recoveiy  against  this  company  in  an 
action  for  damages  would  be  to  subject  them  to  the  payment 
of  a  sum  of  money  to  the  party  who  obtained  the  judgment, 
and  would  not  procure  for  the  prosecutoi-s  the  benefit  which 
they  seek  by  this  application,  viz :  the  running  of  daily  trains 
upon  the  road.  Again,  if  every  person  who  is  delayed  is  to 
bring  an  action  against  the  company,  they  may  be  harrassed 
with  a  number  of  actions  to  compel  them  to  do  indirectly,  that 
which  will  be  much  more  effectually  done  directly,  by  a  writ  of 
mandamus,  We  think  therefore  the  remedy  by  action  would 
not  give  complete  satisfaction,  and  would  not  afford  so  effectual 
a  remedy  to  compel  the  company  to  do  the  duty  which  the  Act 
imposes  on  them,  as  the  remedy  by  mandamus.  For  these 
reasons  we  think  the  rule  for  a  mandamus  should  be  made 
absolute. 

1  2  Doug.  626.  M  Q.  B.  288.  »  6  Q.  R  70. 
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1878.  Duff,  J.     I  take  no  part  in  this  case  as  I  gave  an  opinion  on 

^JSx^arte     it  when  at  the    Bar,  which,  I  am   happy  to  say,  coinciJetl 

Thk  Attor'y  with  the  jiulginent  of  the  Couit. 
(fi:?iERAr» 


la  re 
The  N.  B.  & 
Canada  R/y 


Rule  abHiAaii*, 


Company.  WEST   r.  RUTLEDGE,  tX  AL. 

Ddivcij — Consti'tfr.lwu  iff  agreement  for  gettiiuj  ont  hfjs — Mtasare  of 

^^'  Danmges, 

On  the  19th  Nuvciiil)er,  187-f  M.  entered  into  the  following  .'ureement  with  tlic 
plaintiff :  * '  This  is  to  certify  that  I  hereby  acknowledge  th'\t  I  have  cnn\  eyed  to 
John  J.  West,  Esrj.,  of  the  Parish  of  Johnston,  Qaecn*K  i  Wnty,  aH  thr  4tj*n*rr 
find  pint-  tnnr  logs  mat  I  »hiiU  ifef/rom  not"  luUil  nrjct  «}n<iif/t  to  bo  his  from  the 
time  they  arc  cut,  to  far  an  what  /  slmll  Itc  in  ddtt  to  fiim,  the  said  logs  tu  K* 
marked  with  the  mark  AM/' 

(Signed)  "  \VM.  MAEU." 

Dated  9th  November,  1872. 

Under  the  a^p:«cmont  M.  in  the  Fall  of  1^72,  went  inin  tlic  woods  to  cat  logs 
for  the  plaintiflf.  In  the  early  part  f>f  the  season  he  hauled  the  logs  which  he 
cut  into  the  Washdemoak  Lake;  in  the  latter  part  he  haaled  them  int<i  Jolly 
Brook. 

The  precise  time  when  he  commenced  to  haul  to  the  Ia^^  ;r  place  was  not  idicwu ; 
but  McL.,  one  of  the  defendants*  witnesses  who  hau  M  in  the  same  neighbor- 
hoo<l,  said  that  it  was  about  the  beginning  of  Februain .  And  the  defemlaut, 
in  his  evidence,  said  that  he  contioued  to  haul  there  until  the  latter  end  of 
March  following. 

In  the  meantime,  in  the  first  week  in  March,  the  plaintiff  went  to  see  the  Ic^ 
on  the  Jolly  Brook.  Ho  found  fire  or  six  brows  of  logs  there  oontainiog 
about  one  thousand  trees,  all  of  which  were  marked  AM.  M.  who  was  haul- 
ing to  these  brows  at  the  time,  came  there  whilst  the  plaintiff  was  inapectioc 
the  Ion.  The  plaintiff  inquirad  of  him  whether  these  were  the  logs  which 
he  had  cut  for  him  under  the  agreement,  and  M.  replied  that  they  weze.  He 
told  the  plaintiff  that  there  were  about  one  thousand  trees  there,  and  going 
over  the  brow  with  the  dUuatiff  and  shewing  the  logs,  he  asked  the  Utter  how 
he  liked  them  and  told  him  they  were  his  logs. 

The  plaintiff  proved  that  ho  made  advances  to  M.  under  this  agreement, 
amounting  to  1212.77,  ^nd  he  admitted  havinff  received  the  logs  which  had 
been  hauled  to  the  Washdemoak,  from  which  ne  realized  the  sum  of  977.17. 

M.  snbaecinently  sold  these  logs  to  the  defendant,  R,  and  they  emme  into  the 
possession  of  the  other  defendants.  The  value  of  the  lo0i  at  tlie  time  the 
plaintiff  was  on  the  brow  was  stated  at  f400.  The  jury  found  for  that 
amount. 

Ifi^ld  (by  Allen.  C.  J.,  Weldon,  Fuhek  and  Ditf,  JJ.,  Wbtmori,  J., 
dissenting).  That  what  took  plaoe  between  the  plaintiff  and  M.  in  March     _: 

amounted  to  a  delivery,  and  that  the  pr^ierty  inthe  lQ0i  pwaaed  to  the  plamtiff 

Held  (by  Allen,  C.  J.,  Weldon  and  Duft,  JJ.,  Fuhjbr  and  Wbtmob^  J  J 
diMenting),  That  the  measare  of  damages  was  the  value  of  the  logs  at  thc^ss 
time  of  delivery,  and  not  the  amonnt  due  from  M.  to  the  plaintiff. 

The  declaration  in  this  cause  contained  two  oounte— one  iwi 
trespass  and  another  in  trover — ^for  certain  pine   and  spraoe 
saw  logs.    The  defendants  pleaded  the  general  issue,  and  ain 
gave  notice  of  a  speml  defence. 
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On  the  trial  before  Mr.  Justice  Duff,  at  the  Saint  John  Circuit 
in  November,  1875,  a  verdict  was  found  for  the  plaintiff  on  the 
following  facts  for  $400  :— 

On  the  Idth  November,  1872,  a  man  named  Marr  entei^ 
into  the  following  agreement  with  the  plaintiff:  "This  is  to 
certify  that  I  hereby  acknowledge  that  I  have  conveyed  to 
John  J.  West^  Esq.,  of  the  Parish  of  Johnston,  Queen's  County, 
all  iJie  spruce  and  jnne  saw  logs  iliat  I  sludl  get  from,  nov^ 
until  next  spring,  tohe  his  from  the  time  they  are  cut,  so  far  as 
what  I  shaU  be  in  debt  to  Mm,  the  said  logs  to  be  marked  with 
the  mark  AM." 

(Signed)      ''  WM.  MARR." 

Dated  0th  November,  1872. 

Under  the  agreement  Marr,  in  the  Fall  of  1872,  went  into 
the  woods  to  cut  logs  for  the  plaintiff.  In  the  early  part  of  the 
season  he  hauled  the  logs  which  he  cut  into  the  Washdemoak 
Lake ;  in  the  latter  part  he  hauled  them  into  Jolly  Brook,  an 
affluent  of  Bellisle  Bay. 

The  precise  time  when  he  commenced  to  haul  to  the  latter 
place  was  not  shewn  ;  but  McLean,  one  of  the  defendants'  wit- 
nesses who  hauled  in  the  same  neighborhood,  said  that  it  was 
about  the  beginning  of  February.  And  Rutledge,  in  his  evi- 
dence, said  that  he  continued  to  haul  there  until  the  latter  end 
of  March  following. 

In  the  meantime,  in  the  first  week  in  March,  the  plaintiff 
went  to  sec  the  logs  on  the  Jolly  Brook.  He  found  five  or  six 
brows  of  logs  there  containing  about  one  thousand  trees,  all  of 
which  were  marked  AM.  Marr,  who  was  liauling  to  these 
brows  at  the  time,  came  there  whilst  the  plaintiff  was  inspect- 
ing the  logs.  The  plaintiff  inquired  of  him  whether  these 
were  the  logs  which  he  had  cut  for  him  under  the  agreement, 
and  Marr  replied  that  they  were.  He  told  the  plaintiff  that 
there  were  about  one  thousand  trees  there,  and  going  over  the 
brow  with  the  plaintiff  and  shewing  the  logs,  he  &sked  the 
latter  how  he  liked  them  and  told  him  they  were  his  logs. 

The  plaintiff  proved  that  he  made  advances  to  Marr,  under 
this  agreement,  amounting  to  $212.77,  and  he  admitted  having 
received  the  logs  which  had  been  hauled  to  the  Washdemoak, 
from  which  be  realized  the  sum  of  S77.17. 


1878 

Wmt 

V. 
RUTLBDOB, 
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1878  This  action  was  brought  to  recover  the  value  of  the  logs 

Wesi .  which  were  on  the  brows  at  Jolly  Brook  when  the  plaintifT  was 
**•  there  in  the  first  week  in  March,  and  which  ai*e  alleged  to  have 

lieen  delivered  to  him  on  that  occasion.  The  only  evidence  of 
the  quantity  of  logs  there,  and  of  their  value  was  that  of  the 
plaintiff,  he  fraid  that  MaiT  told  him  there  wei-e  about  one  thou- 
sand trees  there ;  and  on  his  cross-examination,  he  swoi^e  there 
was  about  that  quantity  there.  He  also  said  that  they  were 
^ood  logs,  that  it  would  not  take  more  than  ten  of  them  to 
make  a  thousand  superficial  feet,  and  that  they  were  woiih 
J?400  on  the  brows  where  they  lay. 

By  two  surveyors,  Tapley  and  Brown,  a  quantity  of  logs  of 
the  maik  AM.  was  traced  into  the  possession  of  the  defendants, 
the  latter  having  surveyed  them  for  Rutledge,  and  the  former 
having  purchased  them  from  G.  &;  V.  S.  White.  And  Rutledge, 
in  his  evidence,  admitted  having  removed  from  the  brows  at 
Jolly  Brook,  all  the  logs  which  Marr  had  hauled  thei*e  that 
winter,  as  well  those  hauled  in  Februaiy,  before  the  agree- 
ment hereinafter  mentioned  was  signed,  as  those  liauled  in 
March,  but  said  that  two  hundred  or  three  liundred  ti-ees  were 
left  behind  in  the  drive  and  never  reached  the  mfting  ground. 
He  was  not  asked  and  did  not  state  what  quantity  he  actually 
got  to  market. 

The  following  documents  were  put  in  evidence  on  the  part 
of  the  defendants. 

"  I  hereby  agree  with  Wm.  Rutledge  to  furnish  liim  with 
100  M.  superficial  feet  of  spruce  and  pine  logs  by  tlie  last  of 
March,  1873,  said  logs  to  be  cut  and  liauled  to  Jolly  Brook 
near  Philip  Northup's,  the  said  logs  when  hauled  and  laid  on 
the  bank  are  delivered  to  the  said  William  Rutledge,  and'I, . 
William  Marr  have  no  more  claim,  right,  interest  or  title  in  the^ 
said  logs  which  are  marked  MA.  or  AM.  being  sold  at  33.7b  per" 
M.  superficial  feet  for  such  &s  will  make  deal  logs,  and  for  four- 
teen inch  pine  S4.75  per  M.  feet." 

(Signed)     "  WM.  MARR" 

Springfield,  K.  C,  25th  Feb.,  1873. 

"  I  hereby  agree  >vith  Wm.  Marr  to  furnish  him  supplies, 
such  as  are  necessary  for  him,  while  the  Jiatding  etanda  goodof"' 
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to  the  last  of  March,  1873,  and  will  pay  him  cash,  after  deduct- 
ing the  amount  advanced  in  supplies,  when  the  logs  are  rafted." 

(Signed)      "  WM.  J.  RUTLEDGE." 
Springfield,  K.  C,  25th  Feb.,  1873. 

Rutledge  stated  in  his  evidence  that  he  wrote  out  this  agi'ee- 
ment  some  days  —  it  might  have  been  a  week — "he  would 
not  suppose  it  to  be  more,"  hefoi^e  it  was  signed,  and  he  would 
not  swear  whether  the  25th  February  was  the  day  he  wrote  it 
out  or  the  day  of  its  signature.  Marr,  who  was  in  Court  dur- 
ing the  trial,  was  not  called  by  the  defendants  to  prove  whether 
he  signed  it  before  he  made  the  delivery  to  the  plaintiff  in  the 
first  week  in  March  or  not.  He  was,  perhaps,  the  only  person 
living  who  could  have  settled  the  question  beyond  dispute,  be- 
cause he  was  the  only  one  cognizant  of  both  facts.  And  al- 
though, after  the  defendants*  case  was  closed,  he  was  called  by 
the  plaintiff  to  contradict  Rutledge,  and  did  contradict  him  upon 
one  point,  he  was  not  interrogated  by  the  defendants  as  to  the 
time  of  his  having  executed  the  agreement  with  Rutledge,  but 
was  allowed  to  leave  the  stand  without  being  cross-examined 
at  all.  And,  in  the  opinion,'  of  the  learned  Judge  who 
tried  the  cause,  there  was  not  a  scintilla  of  evidence  that 
the  agreement  with  Rutledge  had  been  signed  by  Marr 
at  the  time  when  he  had  made  the  delivery  to  the  plain- 
tiff in  the  first  week  in  March ;  or,  that  the  logs  then  delivered 
had  been  cut  or  hauled  after  the  agreement  was  entered  into. 

Rutledge  proved  that  he  made  advances  to  Marr,  under  the 
agreement  of  the  25th  February,  to  the  amount  of  between 
9300  and  $400.  And  there  was  a  great  deal  of  contradictory 
testimony  given  as  to  what  transpired  at  several  conversations 
between  the  plaintiff  and  Rutledge  after  the  former  claimed  to 
have  i-eceived  delivery  of  the  logs  as  already  mentioned. 

C.  N,  Skinner,  Q,  C,  in  a  former  tenn  having  obtained  a  rule 
miai  for  a  new  trial  or  to  reduce  the  damages,  on 

Feb.  14  and  15,  1877.  Weldon,  Q.  C,  shewed  cause,  and  E. 
McLeod,  suppoi*ted  the  rule.  The  points  raised  will  appear 
from  the  several  judginenis. 

Car,  adv.  vidt. 


i878 
Wejit 

V. 

Rutledge. 


The  following  judgments  were  now  delivered: 


lUtLKlMiK. 


078  CASES  IN  THE  SUPREME  COXJRT. 

18^8  Wetmore,  J.      The  paper  the  plaintiff  reliesi  upon  as  an 

West       agreement  dated  19th  November,  1872,  is  as  follows :    "  This  is 
*■•  to  certify  that  I  hereby  acknowledge  that  I  have  conveyeil  to 

John  J.  West,  Es<j.,  of  the  Parish  of  Johnston,  Queen's  Countj", 
all  the  spruce  and  pine  logs  that  I  shall  get  from  now  until 
next  spring,  to  be  his  from  the  time  they  are  cut,  so  hn'  </.s 
what  I  shnll  he  in  debt  to  him,  the  said  logs  to  be  marked  AM." 
Tins  paper  was  signed  1>y  Marr  alone,  and  it  lacks  entirely 
the  essentials  to  constitute  a  contract  between  Marr  and  West. 
There  is  no  consideration  to  support  it,  no  undeiiaking  on  thv 
jjail  of  West  to  accept  or  to  pay  for  the  logs  ;  no  price  nauied. 
and  no  undertaking  to  advance  a  dollar  for  supplies.  It  is 
simply  a  written  declaration  of  Marr*s,  of  no  more  force  or 
effect  than  if  it  was  a  verbal  one,  and  nothing  to  render  it  obliga- 
tor}'. The  plaintiff,  it  appears,  did  make  advances  as  he  says, 
under  it,  amounting  to  S212.97.  up  to  about  the  end  of  Janu- 
ar)',  1873,  and  Marr,  during  the  winter  after  signing  the  paper, 
got  out  a  ijuantity  of  logs  some  of  which  were  browed  ai 
Washdemoak  Lake,  and  some  in  Jolly  Brook  which  flowed  into 
Bellislc  Bay.  The  brows  were  some  sixteen  miles  apart.  The 
contest  in  the  present  suit  is  about  the  Jolly  Brook  logs. 

The  evidence  of  delivery  given  by  plaintiff  is  as  follows: 
"  He  saw  the  logs  in  March,  1873 ;  he  went  to  see  them  and 
Marr  was  with  him  ;  he  went  down  to  the  logs  and  Marr  came 
after  he  was  there  and  they  went  on  the  logs ;  there  was  as 
much  as  five  or  six  brows ;  they  went  over  all  the  brows,  they 
were  marked  AM.  same  as  in  the  contract, — my  mark.  He,  Man-, 
told  me  there  wei-e  the  logs  he  had  got  out  for  me.  I  asked  him 
if  these  were  the  logs ;  he  said,  yes ;  this  was  on  the  brow ;  we 
went  over  the  brows  and  looked  at  them  all ;  we  did  not  count 
them ;  plaintiff  asked  how  many  there  were ;  Marr  said  somewhere 
about  one  thousand  trees;  he  ivas  hauling  there;  he  brought  a 
load  to  the  brow  same  time  he  came.  As  near  as  plaintiff 
could  remember  this  was  about  the  first  week  in  March.  He 
shewed  them  as  my  logs,  and  as  I  tvas  satisfied  wiilt  tJitin ;  we 
then  left.  Plaintiff  was  not  on  the  logs  after  that  witJi  Marr; 
about  thi*ee  weeks  after  the  plaintiff  was  on  the  logs  alone ;  h 
tlumgkt  a  few  more  had  been  Juvuled,  but  not  many."  This  i 
all  that  took  place  respecting  any  delivery  to  the  plaintiff.    I 
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will  be  obnerved  no  price  was  named  for  the  logs ;  no  time  for        1^7^ 
payment  of  their  value  ;  nothing  said  as  to  who  was  to  drive,       Wcst 
raft  and  take  tliem  to  market ;  or,  at  whose  expense  they  were    ^^^ 
to  be  driven,  rafted  and  taken  to  market    The  plaintiff  did 
nothing  further  respecting  the  lumber ;  he  never  went  near  it 
after  the  second  time  he  spoke  of  going  to  it  alone,  and  took 
no  steps  whatever  for  the  driving,  rafting  or  getting  it  to  mar- 
ket.    I  very  much  doubt  if  what  took  place  between  the  plain- 
tiff and  Man*  can  be  construed  into  a  delivery  and  acceptance 
of  the  lumber.    The  acceptance  is  as  important  as  the  delivery, 
uid  if  there  was  an  acceptance  the  plaintiff  then  became  liable 
immediately  to  pay  for  the  lumber ;  it  would  be  entirely  at  his 
risk.     Marr  had  nothing  further  to  do  with  it,  and  if  every 
stick  of  it  went  adrift  he  would  have  to  pay  Marr  for  the  whole 
quantity.     At  all  events  I  think  the  matter  of  delivery  and 
acceptance  was  for  the  jury  to  decide  upon,  and  that  in  submit- 
ting it  to  them  a  more  particular  direction  as  to  the  effect  of  what 
took  place  being  construed  into  a  delivery  and  OAxeptance 
should  have  been  given  to  the  jury  than  was  given.     As  to  the 
Injection  of  evidence  and  withholding  its  effect  from  the  jury 
namely,  evidence  that  the  arrangement  between  the  plaintiff 
and  Marr  was  for  logs  to  be  hauled  into  the  Washdemoak  Lake, 
I  think  it  was  admissible  and  was  important  for  the  considera- 
tion of  the  jury  in  determining  the  question  of  delivery  and 
acceptance.    Circumstances  in  the  conduct  of  two  parties  may 
establish  a  binding  contract  between  them,  although  the  agree- 
ment reduced  into  writing  or  a  draft,  has  not  been  formally 
executed  by  either,  and  the  actual  conduct  of  the  parties  estab- 
lished the  existence  of  such  a  contract.    Broydefn  v.  Directors 
of  the  Metropolitan  BaUvxty  Company,^    I  think  the  moment 
facts  outside  the  paper  are  gone  into,  all  the  facts  can  be  inves- 
tigated.    It  was  also  important  upon  another  point  taken  by 
the  defendants'  counsel  on  the  trial,  which  I  think  the  jury 
sshould  have  pronounced  upon,  that  is  supposing  there  had  been 
a  delivery  and  acceptance  by  the  plaintiff,  namely:  whether, 
from  his  actions  and  conversations  with  the  defendant  he  had 
not  induced  him  so  to  alter  his  position  as  to  preclude  the 
availing  himself  of  any  delivery  and  acceptance  of  the  lumber. 

1  L.  R.  2  App.  €.  (heftd  note)  066. 
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1878  If  the  pajxir  sigin.fl  by  Man*  was  an  agreement ;  if  it  had  all 

West       the  constituents  to  establish  a  binding  contract ;    oral  evidence 
'*•  to  effect  its  provisions  might  vciy  well  be  excluded.     I  think  it 

did  not  amoiuit  to  a  bin<Ung  contract ;  it  was  a  mere  isolated 
statement,  which,  of  itself,  amounted  to  nothing;  other  acts, 
sayings,  and  doings  between  the  parties,  together    with   the 
written  i)aper,  might,  or  might  not  establish  a  contract  and  its 
terms ;  this  would  depend  entirely  upon  the  sufficiency  of  the 
acts,  etc.,  as  proved  ;  this  paper  would,  no  doubt,  be  admissible 
evidence  as  far  as  it  goes,  but  it  would  not  exclude  other  evi- 
dence.     Without  further  evidence  no  claim  could  be  established 
under  it,  other  matters  required  to  be  proved  before  the  plain- 
tiff could  recover.   That  moment  anything  outside  the  paper  wa.s 
admissible  in  evidence.     I  think  all  that  took  place  relevant  to 
the  aiTangement  l)etween  West  and  Marr,  became  admissible, 
whether  verljal  or  written  made  no  difference.     I  cannot  see 
that  a  written  statement  not  constituting  a  conti'act  is  entitled 
to  1x3  considered  to  the  exclusion  of  a  verbal  statement  material 
to  the  niatk'r  in  making  out  the  contract ;  niattei's,  whetlier  of 
acts  or  statements  outside  the  pajKjr  wei^e  admissible  when  such 
were  (as  in  the  present  case)  al>solutely  necessary  to  constitute 
a  contiuct;  therefore  I  think  the  circumstances  the  defendants' 
counsel  requested  the  learned  Judge  to  leave  to  the  jury,  should 
have  l>een  left  to  the  jury,  together  with  the  conflicting  state- 
ments of  the  parties  given  in  evidence  of  conversations  whidi 
had  taken  place  between  the  plaintiff  and  defendant,  after  the 
alleged  deliveiy  at  defendants'  house,  and  at  Saint  John  after 
the  logs  had  been  taken  down  with  a  view  of  their  finding 
whether  or  not  the  anttngement  between  West  and  Marr  was 
conlined  to  the  Washdemoak  operation.  Because  if  it  was  so  con- 
fined I  think  it  would  be  difficult  to  astablish  that  the  property  in 
the  lumber  at  Jolly  Brook  passed  to  West,  with  all  its  attendant 
i-csponsibilities  by  what  is  mentioned  as  having  taken  place  at 
the  lumber. 

Whether  there  was  a  delivery  of  this  paiiicular  lumber  was 
matter  of  proof  to  Ix)  established  or  negatived  by  evidence,  and 
what  took  place  at  Rutledgc's  house,  in  Saint  John,  or  else- 
where, before  or  after  the  alleged,  delivery,  as  well  dedamtions 
as  acts  if  relevant  should  have  been  received  in  evidence  and 
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submitted  to  the  jury'  upon  the  question  of  delivery  and  accept- 
ance. And  apart  from  establishing  exactly  what  the  contract 
between  the  parties  really  was,  the  evidence  might  be,  indeed 
would  necessarily  be,  very  important  for  consideration  on  the 
part  of  the  defendant  in  his  contention  on  the  trial  that, 
whether  or  no,  the  property  was  the  plaintiff's.  When  he 
knew  the  defendant  were  supplying  Marr  he  so  conducted 
himself  and  made  such  statements  that  he  was  thereby  pre- 
cluded from  setting  up  his  property  right  against  the  defend- 
ant, who,  as  the  jury  might  most  reasonably  have  found,  had 
by  reason  thereof  altered  his  position. 

This  point  was  urged  on  the  trial  and  was  not  submitted  to 
Uie  jury.  The  evidence,  I  think,  was  amply  sufficient  to 
entitle  the  defendants  to  have  had  the  opinion  of  the  jury 
upon  it. 

The  agreement  between  defendant  and  Marr  is  complete  as 
an  agreement,  and  under  it,  in  the  absence  of  any  previous 
divesting  of  Marr's  property,  the  logs  cut  and  hauled  to  the 
brow  after  it  was  entered  into  would  become  the  defendants' 
when  hauled  and  laid  on  the  bank,  and  any  subsequent  delivery 
to  Marr  or  anyone  else  would  not  divest  the  defendants'  prop- 
erty in  them.  The  evidence  which  the  defendants' counsel  contend- 
ed precluded  the  plaintiff  setting  uphis  right  to  thelumber  against 
the  defendants,  even  supposing  there  was  a  delivery  and  accept- 
ance is  as  follows :  The  defendants  says  after  the  agreement 
MaoT  proceeded  to  haul  to  Jolly  Brook ;  "  he  luivled  from  about 
tfte  date  of  the  agreement  till  towards  the  end  of  March, 
Plaintiff  had  previously  been  at  his  house  when  defendant  was 
not  at  home ;  the  second  time  plaintiff  came  there,  and  before 
the  logs  were  all  hauled  or  one  of  them  moved  from  the  brow, 
he  said  to  defendant,  he  understood  Marr  was  lumbering  for 
him  that  winter.  Defendant  said,  yes;  and  plaintiff  said  Marr 
had  been  getting  supplies  from  him  the  first  of  the  winter ;  and 
Man*  had  stopped  hauling  into  the  Washdemoak ;  and  he  had 
quite  a  bill ;  he  said  he  did  not  want  to  do  me  any  injury,  but 
that  in  the  spring  when  Marr  and  I  settled  he  wanted  me  to 
keep  it  back  for  him  if  there  was  anything  coming;  he  did 
not  shew  me  any  claim  in  the  lumber,  and  did  not  say  he  had 
any;  he  said  the  road  was  long  and  he  did  not  think  he  had 
86 
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hauled  enough  to  the  Washdemoak  to  pay  the  bills ;  he  did  not 
then  shew  nie  any  agreement  or  make  any  claim  on  the  logs, 
l^efendant  saw  plaintiff  again  the  latter  part  of  March,  and 
plaintiff  wanted  to  know  if  he  had  come  to  any  arrangement 
with  MaiT ;  this  was  also  at  plaintiff's  house."     The  third  time 
plaintiff  was  there,    ''  He  asked  me  if  I  had  got  the  lumber 
surveyed  and  had  settled  with  Marr;  I  replied,  no;  after  some 
conversation  he  brought  out  a  piece  of  paper  and  handed  it  to 
me  ;  this  was  the  first  time  he  shewed  me  this ;  I  did  not  make 
any  objections  to  his  claim  or  say  anything ;  he  wanted  me,  if 
there  was  anything  coming  to  Marr,  to  hand  it  over  to  him;  he 
said  to  me,  you  had  better  get  an  order  from  Mr.  White  for 
8200 ;  he  said  he  would  take  Mr.  White  for  it ;  I  told  him  I 
knew  Mr.  White  would  not  do  it ;  that  I  had  a  good  deal  of^ 
money  on  lumber  then ;  would  not  advance  till  he  saw  moi 
about  it ;  West  then  left.  When  I  saw  the  agreement  I  asked  wh; 
he  gave  Marr  up ;  why  he  did  not  give  Marr  stuff  and  let  hiir 
haul  still ;  he  said  it  was  a  long  haul,  referring  to  the  haul  t:^^^ 
the  lake,  and  he  did  not  think  there  was  anything  in  it ;  tr 
lumber  had  not  been  dinven  then ;  we  were  making  preparati 
to  drive  after  he  left ;  I  drove  the  lumber ;  had  to  drive  twel 
or  fifteen  miles ;  got  it  all  to  the  ntfting  ground  eoccept 
hundred  or  three  hundred  pieces  which  xvei^  left  behind,  a 
are  there  still  unless  the  freshet  took  them  aivay.     Detendmkut 
gave  Marr  between  $300  and  8400  worth  of  suppli&s,  and  ralt^ 
the  luml>er  and  took  it  to  Saint  John ;    when  defendant  got 
the  lumber  to  Saint  John  plaintiff  made  a  demand  of  $180,  anrf 
wanted  defendants  to  settle  it.     On  cross-examination  defend- 
ant says  Marr  did  not  tell  him  v^^hen  the  agreement  tvas  ivriUen 
that  the  lumber  luas  to  be  subject  to  West's  agreemenf* — (Mwt, 
who  was  called  to  r^but  in  his  evidence,  says  he  did  tell  him  so 
at  defendant's  house  when  he  made  the  verbal  agreement)-** 
this  time  (when  he  made  agreement  -with  Marr)  defendant  knei'T 
nothing  of  plaintiff's  claim  on  the  lumber.     Plaintiff  did  wi 
claim  the  logs  any  more  than  by  shewing  the  agreement  On 
re-examination,"     defendant  says  when  he  and  Marr  enUstd 
into  the  agreement,  Marr  said  West  had  supplied  him  the  W 
of  the  winter,  but  he  had  stopped  doing  so,  and  that  he,  Jbr^^ 
was  going  to  sell  the  logs  on  the  lake  to  Harding  and  pV 
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plaintiff  for  what  he  had  got.  One  McLean,  a  witness  for 
defendant,  says  he  was  at  defendants  in  spring  of  1873. 
Plaintiff  came  there  and  Rutledge  was  from  home ;  plaintiff 
said  he  w^anted  to  sec  Rutledge  about  some  lumber  Man-  was 
hauling  into  Jolly  Brook ;  he  said  Marr  had  been  hauling  for 
him  the  first  of  the  winter  into  the  Washdemoak,  and  he  would 
like  to  see  Rutledge,  for  the  lumber  which  Marr  hauled,  he 
had  so  much  money  against  this  lumber ;  he  wanted  to  see 
Rutledge  and  see  if  he  could  get  the  amount  settled  ;  that  he 
could  get  his  own  out  of  it,  ho  reckoned ;  he  said  if  he  could 
sec  Rutledge  that  he  would  keep  enough  out  of  this  lumber  to 
pay  him  ;  he  would  like  to  see  if  Rutledge  would  keep  enough 
out  of  this  lumber  ;  I  understood  him ;  he  asked  me  if  I  knew 
whether  Rutledge  was  worth  anything ;  he  said  he  thought  if 
he  could  see  Rutledge  he  would  keep  something  back  to  pay 
the  money  he  owed  him. 

On  cross-examination : — he  wanted  Rutledge  to  keep  back  the 
money  if  it  was  owing  to  Marr.  I  do  not  think  it  is  neces- 
sary to  quote  the  plaintiff's  evidence  that  contradicts  or  inter- 
feres with  that  of  the  defendant  on  this  point.  I,  for  the 
purpose  of  my  conclusion,  will  assume  the  plaintiff's  evidence 
contradicts  every  w^ord  of  the  evidence  given  for  the  defence, 
and  I  will  further  assuuie  that  the  credit  due  to  the  plaintiff's 
evidence  very  largely  preponderates  (which  I  do  not  think  it 
does),  still  it  was  a  matter  that  should  have  been  submitted  for 
the  consideration  of  the  jury  under  the  defendants'  contention, 
and  their  opinion  should  have  been  had  upon  it.  This  not 
having  been  done,  I  think  on  this  ground  a  new  trial  should  be 
had. 

Then  as  to  damages  :  In  the  plaintiff's  evidence  he  says  Marr 
said  when  he  was  with  him  at  the  brow  there  were  somewhere 
about  one  thousand  trees ;  there  is  evidence  that  it  would  take 
about  ten  to  the  thousand,  and  that  they  were  worth  $4.00  to 
the  thousand  Taking  all  this  to  be  correct,  the  amount  of  the 
verdict  would  be  correct  if  defendant  took  all  the  logs.  We 
have,  however,  evidence  that  the  time  Marr  and  the  plaintiff 
were  on  the  logs  the  plaintiff*  was  hauling  under  the  agreement 
with  Rutledge.  I  think  what  ho  hauled  and  laid  on  the  brow, 
imder  all  evidence  given  on  the  trial,  after  the  agreement  with 
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1878        Rutle<lge,  when  laid  on  the  brow  became  Rutledge  s  property.       — 
Weht       There  is  some  discrepancy  between  the  date  and  signing  of  the    ^^ 
*••  agreement^ — all  this  was  for  the  consideration  of  the  jury ;  what  . 

ever  he  hauled  after  the  agreement  with  Rutledge  was  actually 
entered  into  was  not  plaintiffs  property.  If  there  were  any-^ 
facts  to  point  to  a  different  conclusion  the  jury  should  hav 
pronounced  upon  them ;  there  was  evidence  that  Man'  hauIedS^-=d 
from  early  in  November  towards  the  end  of  Mai*ch  ;  now,  how — ^^ 
much  did  he  so  haul  ?     Marr  would  likely  know  the  quantit}*^.^^' 

on  the  brow  when  plaintiff  and  he  were  on  the  brow,  and  th< =? 

quantity  hauled  after  the  agreement  with  Rutlo:]-^,  still  thouglc — n 

the  plaintiff  had  him  as  a  witness  he  contenf.oil  himself  will 3 

simply  contradicting  the  defendant  as  to  what  lie  said  when  thenir ; 
agreement  between  defendant  and  Marr  was  entered  into,  anc 
(lid  not  avail  himself  of  Marr*s  statement,  under  oatli,  as  t( 
what  (j[uautity  was  on  the  brows  when  this  alleged  deliven 
took  place.     True,  Marr  was  called  to  i*ebut,  but  what  was  ther 
to  liavc  prevented  his  being  called  in  the  'pr'i  nut  facie  case.     1 
seems  to  mo  the  plaintifl  could  at  most  be  entitled  to  the  valu 
of  the  logs  on  the  brow  when  the  deliveiy  took  place ;  he  w 
not  entitled  to  a  tree  hauled  there  afterwards  or  to  a  log  d 
posited  on  the  brow  under  the  Rutledge  agreement     Marr  ^^s 
statement  to  the  plaintiff,  not  sworn  to,  when  he  could  hav —  e 
been  called  to  prove  the  quantity,  of  there  being  somewhe^-e 
about  one  thousand  trees  is  very  slim  evidence  as  to  the  quaxrs* 
tity,  and  slim  as  it  is,  it  seems  to  me  its  value  is  much  reducc?<j 
by  other  of  the  plaintiff's  evidence. 

John  Taplcy  was  called  for  the  plaintiff— he  says  ho  purchasec/ 
logs  in  1873  marked  AM ;  he  bought  under  a  survey  bill  of 
logs  by  Charles  M.  Brown,  for  J.  Rutledge ;  he  bought  tvo 
hundred  and  eight  thousand:  no  doubt  the  survey  included  the 
logs  in  question. 

Charles  M.  Brown,  the  surveyor  and  plaintiff's  witness,  sajrs 
he  surveyed  some  logs  for  Rutledge  in  July,  1873,  the  marks 
O  -{  and  AM,  which  he  delivered  to  John  Tapley ;  the  whole  quBH- 
tity  was  208  M.  083  feet ;  should  think  about  ninety  thouaand 
of  the  AM.  logs.  He  estimated  the  ninety  thousand  from 
his  figures  on  the  book ;  if  in  this  ninety  thousand  tha« 
were  any  of  the  log$  hauled  and  laid  on  the  brow  after  the 
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igrecment  was  entered  into  with  Rutledge,  what  right  had  the 
)Iaintiff  to  them  ?  and,  again,  there  was  a  quantity  of  the  logs 
eft  behind,  some  two  hundred  or  three  hundred  trees.  Sup- 
K>sing  the  delivery  to  West  was  complete,  and  he  had 
lone  nothing  to  interfere  with  his  property  in  the  logs,  and 
lutledge  had  turned  them  ot(  the  brow  so  that  the  freshet 
ajrried  them  away,  he  might  well  be  held  responsible  for  their 
^alue.  But  this  was  a  matter  of  evidence,  and  none  was  ad- 
luced  to  shew  this.  Again  if  Rutledge's  lumber  was  in  it, 
^cst,  plaintiff,  was  not  entitled  to  that ;  if  he  had  mixed  his 
umber  with  plaintiff's  so  the  plaintiff  could  not  well  separate 
t,  he  might  well  lose  it ;  this  also  was  matter  for  the  jury, 
mder  evidence,  and  there  was  not  a  particle  of  evidence  to 
iustain  this  position.  Under  the  plaintiff's  evidence,  I  refer  to 
irown's  evidence — the  surveyor — at  least  he  was  only  entitled  to 
linety  thousand,  which  at  $4.00,  the  value  on  the  brow  makes 
^60  while  the  verdict  is  $400.  I  think  the  learned  Judge 
thould,  under  the  evidence,  have  told  the  jury  as  to  the  dam- 
iges  that  the  plaintiff  was  only  entitled  to  the  value  of  such 
)f  the  logs  as  were  actually  on  the  brow  at  the  time  the  alleged 
lelivery  took  place;  which  the  defendant  took  away;  and  he  was 
lot  entitled  to  recover  the  value  of  any  logs  hauled  after  the 
lelivery,  or  to  any  logs  that  the  defendant,  Rutledge,  did  not 
bring  away.  As  the  verdict  now  stands  plaintiff  has  recovered  for 
ill  the  logs  hauled  after  the  Rutledge  agreement,  and  also  for 
bhese  not  taken  by  the  defendant,  Rutledge ;  he  says  some  two 
3r  three  hundred. 

As  to  the  amount  of  damages  I  think  the  plaintiff  should  be 
confined  to  the  amount  actually  sustained ;  that  he  was  not 
3ntitled  to  the  value  of  the  whole  lumber;  by  the  paper  dated 
19th  of  November,  1872,  the  lumber  was  to  be  his  so  far  as 
Iklarr  should  be  in  debt  to  him. 

The  amount  of  plaintiff's  iuppliea  was  in  all,  including  booms 

at  ten  cents  each, $212  59 

For  the  Washdemoak  logs  the  plaintiff  got      ...  77  17 

Leaving  a  balance  duo  plaintiff  of  9135  42 

I  do  not  see  why  the  plaintiff  should  recover  more  than  this 
sum ;  if  the  defendant  wrongfully  took  Marr*s  property  he, 
Marr,  could  recover  against  him  to  the  extent  of  his  interest 
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West        w^a,s,  namely,  the  balance  due  for  his  supplies.     I  do  not  see 
''•  why  the  plaintiff  should  Ih}  responsible  to  Marrfor  the  tortuous 

act  of  the  defendant  (if  such  it  w^as)  in  taking  the  logs.  Man- 
says  he  told  the  defendant  that  their  agreement  was  to  be  subject 
tt>  \V(.»st*s  agreement,  which  substantially  was  that  Marr  s  account 
was  U)  be  paid  out  of  it ;  it  appears  that  the  defendant  took 
the  lumV>er  with  Marr's  consent  and  approval ;  if  it  was  taken 
subject  to  the  plaintiff  \s  claim,  all  the  plaintiff  could  recover 
would  ]»e  the  amount  of  his  claim  ;  this  is  all  the  plaintiff  could 
claim,  and  all  that  Man*  could  hold  him  responsible  for;  the 
balance  of  the  value  of  the  lumlKjr  would  have  to  be  settled 
lietween  Marr  and  the  defendant  who  took  it  with  his  approval; 
the  plaintiff  would  have  no  interest  in  it  or  responsibility  as  to 
it.  If  there  was  any  doubt  as  to  this  it  was  for  the  jury  to  con- 
sider and  settle  it  under  directions  from  the  Judge.  As  this 
matter  has  not,  in  my  opinion,  been  pronounced  upon,  I  think 
it  is  a  further  ground  why  the  verdict  should  not  be  sustained. 

UuFK,  J.,  (after  reciting  the  facts  as  above  set  out  con- 
tinued) : — 

In  going  to  the  jury  the  defendants'  counsel  claimed,  not  only 
the  logs  cut  and  hauled  after  the  agreement  with  Rutledge  was 
signed,  but  all  the  logs  marked  AM.  which  Marr  had  hauled 
that  winter  to  the  Jolly  Brook. 

I  was  not  desired  to  ask  the  jury  when  the  agreement  with 
Rutledge  was  executed,  or  whether  any  of  the  logs  delivered 
to  the  plaintiff  in  the  first  week  in  March  had  been  cut  or  haul- 
ed under  that  agreement.  And  it  is  unnecessary  for  me  to  say 
what  coui-se  I  should  have  adopted  had  I  been  so  desired.  The 
defendants'  counsel  contended  that  the  agreement  of  19th  No- 
vember, 1872,  covered  only  the  Washdemoak  operation,  and  he 
referred  to  the  conversations  between  the  plaintiff  and  Rut- 
ledge, in  March,  1873,  as  supporting  that  construction.  He 
wished  me  to  ask  the  jury  to  read  that  agreement  in  the  light 
of  those  convei-sations  which  took  place  four  months  afterwards* 
and  to  say, — not  what  the  plaintiff  and  Rutled^  meant, — ^but 
what  the  parties  to  an  agreement,  made  four  months  before,  in- 
tended. In  other  words,  that  I  should  leave  it  to  the  jary  to  say 
whether  or  not  the  plaintiff  and  Marr  intended  their  agreement 
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should  be  confined  to  the  Washderaoak  operation.  Assuming  that 
the  written  document  could  not  be  altered  by  these  verbal  state- 
ments, the  learned  counsel  for  the  defendants  next  urged  that 
the  plaintiff's  statement  to  Rutledge  estopped  him  from  saying 
that  the  logs  did  not  pass  under  the  agreement  of  25th  Febru- 
ary, 1873,  the  latter  having  made  advances  to  Marr  under  that 
agreement.  And  he  also  contended  before  the  jury  that  what 
passed  between  the  plaintiff  and  MaiT  on  the  brows  in  March 
did  not  amount  to  a  delivery. 

I  declined  to  leave  the  question  of  the  construction  of  the 
agreement  to  the  jury  or  to  direct  them  as  the  learned  counsel 
for  the  defendants  desired  me  to  do.  I  told  them  that  no  prop- 
erty in  any  of  the  lumber  hauled  by  Marr  to  the  Jolly  Brook, 
would  pass  to  Rutledge  under  the  agi^eement  of  the  25th  Feb- 
ruary, except  such  as  might  be  hauled  after  it  was  signed  by 
the  parties.  I  charged  them  that  the  language  of  the  docu- 
ment of  19th  November,  1872,  was  sufficiently  comprehensive 
to  include  all  the  logs  which  Marr  should  cut  between  its  date 
and  the  succeeding  spring,  and  that  being  in  writing  and  free 
from  ambiguity,  it  could  neither  be  added  to  or  varied  by  parol 
testimony.  I  directed  them,  moreover,  that  although  such  was 
the  construction  of  the  document  itself,  it  would  not  take 
effect  until  the  plaintiff  had  acted  under  it  and  made  advances 
to  Marr,  and  that,  even  then,  no  property  in  the  logs  cut  by 
Marr  would  pass  to  the  plaintiff  until  they  were  specifically 
appropriated.  I  told  them  that  if  the  plaintiff  had  made  ad- 
vances under  the  agreement  of  19th  November,  1872,  and  if 
Marr,  on  the  brows,  had  executed  it  by  pointing  out  to  the 
plaintiff  the  logs  which  he  had  cut  for  him  under  it,  so  that 
nothing  more  remained  for  Marr  to  do  to  enable  the  plaintiff  to 
take  possession  of  them  as  his  property,  that  then  the  property 
in  the  logs  so  appropriated  passed  to  the  plaintiff,  and  they 
should  find  for  him.  And  I  said  that  if  they  foimd  for  the  plain- 
tiff the  proper  measure  of  damages  would  be  the  value  of  the 
logs  on  the  brow,  and  not  merely  the  balance  due  to  the  plain- 
tiff for  his  advances.  I  directed  their  attention  to  the  only 
evidence  there  was,  as  to  the  quantity  and  value  of  the  logs  on 
the  brow  in  the  first  week  in  March,  and  they  found  a  Verdict 
for  the  plaintiff  for  $400. 
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Id  Hilary  Term,  187G,  Mr,  Skinner  moved  for,  and  obtained 
a  i-ule  71181  for  a  new  trial  on  the  ground  of  misdirection  ;  or, 
to  reduce  the  damages  to  the  amount  of  the  plain titf*s  account 
against  MaiT.  The  only  misdirection  complained  of  was,  first, 
my  refusal  to  leave  the  construction  of  Marr's  agreement  with 
the  plaintiff  to  the  juiy  ;  my  telling  the  jury  that  if  the  plain- 
tiff had  made  advances  to  Marr,  and  the  latter  had  appropriated 
the  logs  which  he  had  cut  under  it,  then  the  property  in  the 
logs  so  appropriated,  passed  to  the  plaintiff  under  that  agree- 
ment ;  second,  my  direction  that  the  measure  of  damages  wa.s 
the  value  of  the  logs  on  the  brow,  and  not  the  amount  of  tin* 
plaintiff's  account  against  Marr. 

Mr,  Skinnin*  also  contended,  on  moving  the  rule,  that  what 
took  place  between  Marr  and  the  plaintiff  on  tlie  brows  did  not 
amount  to  a  delivery,  but  the  rule  was  refused  on  that  ground 

On  both  points  I  still  retain  the  opinion  which  I  cxpresseil  a 
the  trial.     Although  the  paper  of  19th  November,  1872,  is  not 
signed  by  the  plaintiff,  I  think  that  it  is  a  sufficient  note  oi^ 
luemorandum  in  writing,  signed  by  the  party  charged  therewith^ 
under  the  Statute  of  Frauds,  and  when  the  plaintiff  assentet 
to  it  and  made  advances  under  it,  it  became  a  valid  and  bind- 
ing agreement.    And  Marr  having  cut  and  hauled  logs  under 
it,  the  property  in  the  logs  so  cut  passed  to  the  plaintiff  whe 
they  were  appropriated  and  pointed  out  to  him  by  Marr.     Am 
I  still  think  that  the  construction  of  that  paper  was  for  th 
Court  and  not  for  the  jury.     Its  language  is  plain  and  unam-    -«- 
biguous,  and  parol  evidence  was  neither  offered,  nor  if  offered.^  ii 
would  it  be  admissible,  to  explain,  to  alter  or  add  to  its  terms^^^ 
It  conveys  "  all  '*  the  logs  which  Marr  should  cut  between  itg^  —  "'■'^ 
date  and  the  spring,  and  it  could  not  possibly  be  restricted  iu*     <> 
the  logs  hauled  into  the  Washdemoak  without  interpolatin^^S? 
words  into  it  which  it  does  not  contain.    It  conveys  these  log^^=====^ 
not  absolutely,  but  only  as  security  for  the  amount  which  th«*   "^ 
plaintiff  should  advance  imder  it ;  "  so  far,*'  is  the  language  o  -^   ' 
it,  "  as  what  I  shall  be  in  debt "  to  the  plaintiff.    And  tiierefor'  '^ 
no  price  is  fixed,  and  the  plaintiff  would  have  to  account 
Marr  for  whatever  sum  he  should  realize  in  excess  of  hia 
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On  the  argument  of  the  rule  the  defendants'  counsel  coib.' 
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tended  that  the  delivery  of  the  lop^  to  the  plaintift'  in  the  first        1878. 
week  in  March  was  a  fraud  upon  Rutledge  who  had  made  ad-       West 
vances  upon  them,  and  to  whom,  it  was  alleged,  they  had  passed         v. 
under  the  agreement  of  25th  February.    A  nice  question  might    R^^^^^^^* 
have  arisen  had  there  been  a  scintilla  of  evidence  that  any  of 
the  logs  then  delivered  were  cut  or  hauled  after  that  agreement 
'was  signed.     But  there  having  been  no  such  evidence,  no  ques- 
tion of  fraud  can  arise,  because  that  agreement  certainly  con- 
veys no  property  in  any  logs  cut  previous  to  its  execution. 

As  regards  the  proper  measure  of  damages  in  cases  of  this 
nature,  the  authorities  are,  at  first  sight,  somewhat  contradic- 
tory and  embarrassing,  but  I  think  that  on  a  careful  examina- 
tion of  them  they  may  be  reconciled  and  made  intelligible. 

Chimery  v.  Viall^  was  an  action  of  trover  brought  by  the 
vendee  of  a  number  of  sheep  against  the  vendor.  The  sheep 
liad  been  sold  on  credit;  but,  according  to  the  terms  of  the 
contract,  the  property  in  them  passed  to  the  vendee  before 
delivery.  The  latter  paid  a  portion  of  the  purchase  money,  and 
took  delivery  of  some  of  the  sheep;  but  the  vendor  wrongfully 
refused  to  deliver  the  remainder,  and  sold  them  to  other  parties, 
lUDid  the  Court  held  that  the  proper  measure  of  damages  was 
the  difference  between  the  value  of  the  sheep  and  the  amount 
of  the  piurchase  money  remaining  unpaid. 

Johnson  v.  Steai^  was  an  action  of  trover  brought  by  the 
assignee  in  bankruptcy  of  one  Cummings,  who  had  deposited 
brand3%  lying  in  dock,  with  the  defendant,  by  delivering  to  him 
the  dock  warrant,  and  who  had  agreed  that  Stears  might  sell  it 
if  the  loan  was  not  paid  by  the  29th  January.  On  the  28th 
January  the  defendant  sold  the  brandy,  and  on  the  29th  he 
handed  over  the  dock  warrant  to  the  vendors,  who,  on  the  30th 
took  actual  possession.  The  sale  by  the  defendant  on  28th 
January  was  the  alleged  conversion.  It  was  held  by  the  whole 
Court  that  this  was  a  conversion ;  and  by  the  majority  of  the 
Ck>urt,  that  the  measure  of  damages  was  the  actual  damage 
which  the  plaintiff  had  sustained  by  the  wrongful  conversion 
ivhich,  as  there  was  no  intention  to  redeem  the  pledge,  was 
merely  nominal. 
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1S7S  In  Edmunson  v.  Xuttall}  the  plaintitT.  a  weaver  who  had  leas- 

w»T.  (•(]  from  the  defendant  standing  room  and  power  for  certain  looms 
at  a  certain  pric'>  per  week,  became  in  arrears  in  his  weekly 
j»aym<*nts.  The  <lefen<lant  sued  him.  and  obtained  jud^^ncnt 
against  him  for  the  amount  of  such  anx^ai-s,  which  were  order»:d 
to  ]h:  paid  l»v  a  ceilain  day.  Before  the  day  of  jwyment 
arrived  the  plaintiff'  went  to  the  defendants  premises  to  removf 
the  looms,  but  tlu'  defendant  would  not  allow  him  to  do  m>  : 
and  in  reply  to  a  formal  demand  to  Ihj  permitted  to  take  them, 
he  refused  permission.  On  the  following!  day  the  tlcfendant 
issued  an  execution  upun  his  judgment  n;r:unst  the  plaintifi' 
under  which  the  looms  were  levied  upon  :;nd  sold.  In  tix>ver 
f'ir  the  lcx)ms.  the  plaintiff  recoveixvl  tin  1/  full  value,  without 
anv  deductitm  for  the  amount  of  his  ind  ■btvdness  to  the  de- 
fendant.  ''  He  who  wrongfully  converts  tin*  ^iroods  of  another." 
saiil  Mr.  Justice  Byles.  'is  in'linti/ucic  H.-ibh*  in  damages  to  the 
full  value  of  the  goods  converted,  and  it  is  no  answer  to  say 
that  the  wrongful  act  of  the  defendant  liad  operated  to  relieve 
the  plaintiff  from  a  debt."     And  see  it'  '".</  v.  Briftini.' 

Sfvirr  V.  Jjf'ach^  was  an  action  of  trovt-r  for  goo<ls  which  had 
l>een  deposited  with  a  paAvnbix>ker.       The  plaintiff   was  the  — 
jmwnbroker  with  whom  they  hatl  lieon  deposited,  and  the  ile 
fendant  Mas  a  broker  who  had  seized  them  under  a  distix^ss  foi-^ 
rent.     It  was  held  tliat  the  goods  in  the  hands  of  the  pawn- 
broker wen>  privileged ;  that  the  distress  was  theieforc  wrong- 
ful ;  and,  that  the  plaintiff  was  entitled  to  recover.     And  thr 
proper  measure  of  damages  was  held  to  be,  not  merely  thr 
difference  lietwceu  the  value  of  the  goods  distrained  and  th< 
rent  which  wsis  due,  but  the  full  value  of  the  goods  eonverteil  - 

It  will  be  perceived  tliat  Chinery  v.  Viall  and  Jalinson  v 
Stear  are  distinguishable  from   fJdvio'iulson   v.   XtUtall  ancl 
Stoiiv  V.  Leach,  in  this  particular ;  in  the  former  there  was  ti 
privity  of  contract  existing  between  the  plaintifis  and  defend  - 
ants ;  in  the  latter  there  ws^  none.     In  the  latter  the  plaintiff?' 
had  no  I'emcdy  whatever,  except  by  an  action  of  tort ;  in  the 
former  they  had  their  election  between  an  action  founded  upon 
the  wrongful   conversiozK  and   one  for  breach  of  contract; « 
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contract  of  sale  in  the  one  case,  of  bailment  in  the  other.  And 
it  is  this  which  takes  those  cases  out  of  the  ordinary  rule,  as 
regards  the  measure  of  damages,  in  actions  of  tort.  Erie,  C.  J., 
in  delivering  the  judgment  of  the  Court  in  Johnson  v.  Stear} 
so  alludes  to  it. 

In  Donald  v.  Sxiclding^  Shee,  J.  gives  the  ratio  decidendi 
of  iJiese  cases,  as  follows :  "  They  are  based  on  the  principle 
that,  in  an  action  to  recover  damages  for  a  conversion,  it  is  not 
an  inflexible  rule  of  law  that  the  value  of  the  goods  converted 
is  to  be  taken  as  the  measui*e  of  damages ;  that  ivhen  a  8uitor*8 
i*eal  cavse  of  dction  is  a  h^each  of  conti\ict,  lie  cannot  by  suei/ag 
in  tort  entith  himself  to  a  larger  compensation  tluin  he  would 
have  recovered  in  a  foi^ni  ex  contractu;  and,  therefore,  that 
when  a  verdict  is  obtained  against  an  unpaid  vendor  for  the 
conversion  of  the  thing  sold  by  him,  or  against  an  unpaid 
pawnee  for  the  conversion  of  the  thing  pledged  to  him,  he  is 
entitled  to  be  credited,  in  the  estimate  by  the  jury  of  the  dam- 
ages to  bo  paid  by  him,  for  the  value  of  such  interest  or  advan^ 
tage  as  would  have  resulted  to  him  from  the  contract  of  sale  or 
the  contract  of  pawn,  if  it  had  been  fulfilled  by  the  vendee 
or  pawnor." 

Lord  Campbell,  in  Brierly  v.  Kciukill,^  affirms  the  distinction 
which  exists  between  cases  where  there  is  a  privity  of  contract, 
and  those  in  which  there  is  none.  That  was  an  action  of  trover 
brought  by  a  mortgagor  of  chattels  against  the  mortgagee,  for  a 
wrongful  conversion  of  the  moitgaged  propertj'.  The  Court 
held  that  the  plaintiff'  was  only  entitled  to  recover  the  value  of 
the  goods,  less  the  amount  due  on  the  mortgage.  But,  said  His 
Lordship,  "if  the  action  had  been  against  a  third  party  the  case 
would  have  been  different." 

In  the  present  case  the  defendants  are  entire  strangers  to  the 
plaintiff;  there  is  no  contract  or  privity  between  them  what- 
ever. And  it  cannot,  therefore,  be  governed  by  Brierly  v.  Ken- 
daU,  Chiaiery  v.  Vially  or  cases  of  that  class.  But  I  do  not  wish 
to  be  understood  as  deciding  that  it  is  only  in  such  cases  that 
the  proper  measure  of  damages  would  be  the  loss  which  the 
plaintiff  actually  sustained.  This  is  undoubtedly  a  mortgage 
transaction ;  and,  had  it  appeared  in  evidence  that  the  plaintiff 
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1878. slioiiM   account  U)  the  (Iffendants  for  any  surplus  which  he 

West  might  realize  from  the  moitgageil  property,  after  payment  of 
Man's  indebtedness  to  him,  I  am  by  no  means  prepaixnl  to 
say,  notwithstanding  there  is  no  privity  between  them,  that 
the  plaintiff  ought  not  to  be  confine*!  to  the  amount  of  such  in- 
debtedness. But  there  is  no  evidence  to  establi.sh  such  a  state 
of  facts.  It  <loes  not  appear  that  any  of  the  logs  which  were 
delivered  by  Man*  to  the  plaintiff  in  the  first  week  in  March, 
1873,  were  covered  by  his  agreement  with  Rutledge;  Marr 
himself  was  never  called  by  the  defendants;  and  for  aught  we 
know  he  may  be  only  awaiting  the  result  of  this  case  to  call 
upon  the  plaintiff  to  account  to  him  for  the  property  which  he 
delivered  to  him  on  that  occasion. 

I  think  thei-efore  that  the  case  is  governed  by  that  of  Swire 
v.  Leach,  and  that  my  direction  on  the  (|uestion  of  damages  was 
right. 

If  I  enter  more  into  the  details  of  this  case  than  is  necessarv 
or  perhaps  justifiable,  I  do  so  out  of  deference  to  my  bix)ther 
Wetmore,  in  whose  judgment  I  regi'et  that  I  cannot  concur,  but 
whose  opinion  I  desire  to  treat  with  the  respect  which  it  un- 
doubtedly deserves.  The  remarks  which  I  have  made  cover 
some  of  the  points  discussed  in  his  judgment,  and  I  think  that 
they  embrace  all  of  those  which  were  taken  at  the  trial  or  on 
the  argument  of  the  rule.  And,  although  it  is  not  in  accord- 
ance with  tlie  practice  of  this  (^ourt,  to  consider  and  decide 
questions  which  have  not  l>een  argued  before  it ;  I  am  i-eluctant, 
especially  wherc  the  effect  of  my  judgment  is  to  sustain  my 
own  ruling  at  Nisi  Prius,  to  allow  any  of  my  brother  Wetmore's 
points  to  pass  unnoticed,  whether  they  were  i-aised  at  the  triaU 
or  discussed  on  the  argument  or  not. 

One  of  these  was  the  question  of  deliveiy  and  acceptance 
which  he  has  discussed  at  some  length.  As  I  have  already  ob- 
served the  rule  was  refused  as  to  the  delivery.  In  truth,  how- 
ever, I  left  it  to  the  jury ;  and  at  the  tiial  the  question  of  the 
acceptance  of  the  logs  by  the  plaintiff  was  never  mooted  at  all; 
nor,  indeed,  can  I  understand  how  it  could  well  arise  where 
there  was  a  sufficient  memorandum  in  writing  to  satisfy  the 
Statute  of  Frauds. 

There  is  no  doubt  that  Rutledge  gave  the  evidence  refemd 
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to  in  the  judgment  of  my  learned  brother  Wetmore ;  it  was  ^^^^ 
contradicted  by  the  plaintiff  in  many  particulars,  and  explained  West 
by  him  in  others.  The  plaintiff  swore  that  in  all  the  conversa- 
tions i-eferred  to,  he  always  claimed  the  logs  in  (question  as  his 
property ;  but  he  admitted  that,  at  the  same  time,  he  told 
Rutledge  all  he  wanted  out  of  them  was  his  pay;  an  admission 
which  was  in  no  way  inconsistent  with  his  title  to  the  logs,  nor 
with  his  right  to  a&sert  it  in  a  Court  of  law. 

Detached  extracts  from  the  evidence,  however,  convey  a  very 
erroneous  idea  of  the  aspect  the  case  presented  at  the  trial,  as 
well  in  relation  to  the  parties  themselves  as  in  connection  with 
Qiy  direction  to  the  jurj'. 

Thus  will  be  exemplified  by  the  following  short  outline  of  the 
'acts.  On  the  19th  of  November,  1872,  Marr,  by  a  memoran- 
lum  in  writing,  sold  to  the  plaintiff  all  the  logs  which  he 
hould  cut  between  that  date  and  the  spring ;  not  for  a  stipu- 
ated  price,  but  as  security  for  advances  to  be  made.  The 
plaintiff  made  advances  to  Marr,  under  that  memorandum,  for 
,  portion  of  which  Marr  owed  him  at  the  time  of  the  trespass 
jid  conversion  complained  of.  Between  19th  November, 
.872,  and  the  spring,  Marr  cut  logs,  both  on  the  Washdemoak 
,nd  Jolly  Brook  ;  and,  in  the  first  week  in  March,  1873,  he  had 
kbout  one  thousand  trees  on  the  brows  at  the  latter  place.  At 
hat  time  the  plaintiff  came  to  the  brows  there,  and  Man- 
hewed  the  logs ;  and,  as  the  jury  have  found,  delivered  them  to 
lim.  All  these  facts  were  proved  by  testimony  w^hich  remain- 
id  uncontradicted. 

Mr.  Skinner  only  disputed  the  effect  of  what  occurred  be- 
•ween  the  plaintiff  and  Marr  on  the  brows  in  March  ;  he  did  not 
litempt  to  shew  that  what  the  plaintiff  stated  had  taken  place 
here  was  untrue. 

Under  that  uncontradicted  state  of  facts  the  property  in  the 
ogs  then  on  the  brows  at  Jolly  Brook,  in  my  opinion,  passed 
o  the  plaintiff.  The  onus  was  then  upon  the  defendants  either 
o  contradict  these  facts,  or  to  show  a  superior  title  in  them- 
lelves  to  the  logs  in  (juestion. 

The  only  title  which  the  defendants  attempted  to  make  out 
Biras  through  the  agieement  of  25th  February.  I  could  not 
onderstand  at  the  trial,  and  I  fail  to  see  now,  how  the  defend- 
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1878  ants  can  protend  to  set  up  a  title  to  the  logs  which  were 
West  <lcHvei'e(l  to  the  plaintiff,  under  an  ngreement  M'hich  passes 
*•  the  property  only  in  logs  which  should  be  cut  after  its  execu- 

tion, whilst  Rutledfjc   himself   would  not  swear  that  it  wa:> 
executed  l)efort'  the  delivery  in  question. 

No  (|uostion  was  raised  either  at  the  trial  or  on  the  ai'gument. 
as  to  the  quantity  of  logs  which  wei^  <lelivere<l  to  tlie  plaintitf' 
liy  Marr,  in  the  first  week  in  March ;  nor  did  Rutledge  deny 
having/  taken  them  all  from  the  brows.     The  defendants'  coun- 
sel  desired  nie  to  diivct  the  jury,  in  ca.se  they  should  find  for 
the   plaintiff,  to   allow  him   only  the  amount  of  his  account 
against  Marr;  an<l,  in  the  agreement,  all  that  he  asked,  in  rela- 
tion to  tlie  dama<n?s,  was  that  thev  should  l»e  reduced  to  that 
amount.     No  such  point  was  over  made,  either  at  tht*  trial  or 
i)n  the  arcfument,  as  that  discussed  bv  mv  brother  Wetmore,  in 
connection  with  the  evidence  of  Tapley  and  Eix)wn.     I  under- 
stood that  evidence  to  have  been  given,  on  l)ehalf  of  the  plain- 
tiff, not  so  much  to  fix  the  quantity  of  logs,  as  to  connect  all 
the  defendants  with  the  convei'sion.     The  plaintiff  himself  not 
only  gave  AfaiT  s  estimate  of  the  ijuantity  on  the  bi-ows,  at  tlu- 
time  of  tlic  deliverv,  but  also  otvc  his  own  substantive  testi- 
mony  on  the  subject.     Rutledge  got  them  all ;  he  knows,  to  a   - 
foot,  what  (juantity  he  got  to  market ;  and  if  he  permits  the— ^ 
plaintift^s  statement  of  the  quantity  to  remain  uncontradicted  — 
and  unchallenged,  the  presumption  is  that  he  would  not  im- 
prove his  position  by  telling  what  he  knows :  Tufts  v.  Hathc- 
vmy.^     Under  these  circumstances,  he  must  not  be  pemiitterL 
to  escape  responsibility  by  mereh'  raying,  in  an  off-hand  way- 
that  he  left  two  hundred  or  three  hundred  logs  t>ehind  in  th^- 
drive. 

After  the  most  careful  coni^ideration  which  I  liavc  ))een  able 
to  give  the  case,  from  every  point  of  view,  I  remain  of  the  same 
opinion  which  I  ha<.l  at  the  trial,  and  \  think  that  the  rule 
ought  to  be  discharged. 

Weldox,  J.  The  rule  for  a  new  trial  was  gitinted  on  the 
ground  of  misdirection  and  for  a  reduction  of  damages.  The 
misdirection  complained  of  was  in  telling  the  jury  that,  by  the 


^ 


^  4  Allen,  62. 


HTfcARY  TERM,  XLI.  VIGT. 


«&o 


agreement  of  the  19th  November,  1872,  and  the  delivery  to 
the  plaintiff  by  Marr  in  the  early  part  of  March  of  the  logs,  the 
logs  passed  to  the  plaintiff.  It  appeared  in  evidence,  in  Novem- 
l)er,  1872,  the  party  through  whom  the  plaintiff  and  defendants 
both  clain),  a  person  by  the  name  of  Marr  made  an  agreement, 
which  the  defendants'  counsel  contend  was  a  certificate.  It  was  a 
paper  writing  whereby  Marr  undertook  to  furnish  the  plaintiff 
with  100  M.  superficial  feet  of  logs,  to  be  cut  and  hauled 
during  the  season.  Marr  cut  and  hauled  logs  on  the  Washde- 
moak  and  on  Jolly  Brook.  About  the  latter  end  of  February 
or  beginning  of  March,  the  plaintiff  and  Marr  went  upon  the 
logs  got  on  Jolly  Brook,  as  piled  on  the  brow  ready  for  stream 
driving,  and  Marr  said  here  are  the  logs  and  West  accepted  the 
delivery  of  them ;  they  were  marked  as  stated  in  the  paper 
writing  of  the  19th  November.  West  had  furnished  Marr  with 
supplies.  If  this  was  the  case,  and  the  jury  believed  the 
evidence,  and  of  which  there  was  no  contradiction  by  Marr, 
the  property  in  those  landings  would  be  in  the  plaintiff  In 
this  I  am  unable  to  discover  any  misdirection.  Marr  gave  him 
an  undertaking  to  deliver  the  plaintiff  all  the  logs  which  he 
(Marr)  should  get  out  that  season ;  and  he  delivered  all  he  had 
got  out  up  to  the  time  Marr  and  the  plaintiff  were  on  the  brows 
or  landings.  Had  there  been  no  dcliveiy  by  Marr  to  the  plain- 
tifl'  of  the  logs  got  out  by  Man-  up  to  that  time  they  wxrc 
together  on  the  logs,  the  agreement  made  between  them  would 
be  insufficient  to  hold  the  property — the  delivery  completed 
the  transaction.  The  plaintiff  had  furnished  Marr  with  sup- 
plies to  that  extent.  Man-  had  been  paid ;  and  if  the  logs  on 
the  brows  were  of  more  value  than  the  supplies,  or,  in  other 
words,  more  than  sufiicient  to  pay  for  the  advance  made  by 
West  to  Marr,  the  plaintiff  would  have  to  account  to  him  for 
the  .same. 

It  was  contended  by  the  defendants  that  the  Jolly  Brook 
logs  did  not  pass  to  the  plaintiff,  as,  before  such  delivery  as 
West  (the  plaintiff)  states,  Marr  had  made  an  agreement  with 
Rutledge  for  the  logs  which  Man-  should  cut  on  Jolly  Brook, 
and  he  took  supplies  from  Rutledge.  There  was  no  delivery 
of  logs  by  Marr  to  Rutledge  after  making  the  agreement,  but 
as  it  was  a  parol  agreement,  not  under  seal,  a  delivery  would,  I 
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conceive,  be  necessary.    The  agreements  made  by  Marr  wit 
West  and  also  with  Rutledge  were  for  logs,  neither jbeing  undc 
seal,  and  the  first  who  got  delivery  would  be^entitled^io  holT, 
what  was  delivered. 

As  to  the  reduction  of  damages  I  was  at  first, when  the  rule  Wfc 
moved,  of  opinion  that  the  plaintiff  could  only  recover  as  dar^. 
ages  what  Marr  was  indebted  to  him ;  but,  after  carefully 
sidering  the  case,  the  defendants  do  not  claim  to  hold 
property  as  subject  to  the  lien  of  the  plaintiff  for  the 
but  absolutely.     Such  being  the  case,  the  plaintiff  being  lia 
to  account  to  Marr  for  the  value  of  the  logs  delivered  to  h 
he  has  a  right  to  recover  the  value  of  the  logs|£taken  by 
defendants.    The  cases,  Gillard  v.  Brittan  et  al,^  Wood  v. 
and   MucMovj  v.  Mangles^  arc  as  to  when  property  \^^     — cj. 
Carruthers  v.  Payne*  is  to  the  same  effect. 

I  am  therefore  of  opinion  the  rule  must  be  discharged. 

FiSHEU,  J.     I  agree  with  the  majority  of  the  Court,  thaU.     tb^ 
rule  should  be  discharged,  and  for  the  reasons  given;  but  inc^liue 
to  the  opinion  expressed  by  my  brother  Wetmore  as  to      the 
damages,  and    I    think    the   damages  should    be   reducec3  to 
m  35.42. 

Allex,  C.  J.     I  agree  with  my  brother  Duff  substantial!/^. 
I  see  nothing  in  the  contract  to  restrict  the  plaintiff^s  right  to 
recover,  to  the  logs  cut  on  the  Wasdemoak.     I  think  what  took 
place  at  Jolly  Brook  in  March,  was  an  appropriation  of  IflOO 
logs  to  the  plaintiff.     I  agree,  too,  that  the  proper  measure  of 
damages  was  their  value  at  the  time  of  the  delivery. 

Ride  discharged. 


'  S  M.  &  \V.  575. 
Taunt.  .318. 
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Riparian  proprietor — Bights  of — On  an  arm  of  O^e  sea — Where  title  to 
shore  is  in  tJie  Crown — Erecting  a  smoke  house  opjwsite 

riparian  onmer's  land, 

A  riparian  proprietor  whose  land  is  bounded  by  high  water  mark  has  the  right 
to  an  unobstructed  access  from  his  land  to  the  navigable  waters  of  the  arm  of 
the  sea  when  the  tide  is  up,  and  though  the  title  to  the  shore  is  in  the  crown, 
he  has  the  right  to  the  nnobstmoted  access  from  his  land  on  the  shore  to  the 
navigaUe  watets  of  the  arm  of  the  sea  when  the  tide  is  out,  and  can  recover 
damage  from  anv  person  who  interferes  with  or  injuriously  affects  that  right 
or  the  exeroiBe  of  it. 

&  erected  a  smoke  house  between  high  and  low  water  mark/  oppoftite  B/s  land, 
and  near  B.'s  store.  The  smoke  and  effluvia  from  the  smoKe  house  injurecl 
B.'s  goods  and  interfered  with  his  baainess. 

IJeld,  That  B.  had  a  good  cause  of  action  against  S.  for  the  injury  so  inflicted. 

This  action  was  tried  before  Mr.  Justice  Fisher  in  the  County 
of  Charlotte,  at  the  Marcli  Circuit,  187C. 

The  declaration  contained  thi^ee  counts  in  case.  The  first 
alleged  that  the  plaintiff  was  possessed  of  a  lot  of  land  whioh 
abutted  on  certain  navigable  waters,  called  the  Pasaamaquoddy 
Bay,  and  had  a  right  of  access  therefrom  to  the  waters  of  the 
said  bay,  that  the  defendant  put  up  a  large  building  upon  the 
said  bay,  near  to  and  adjoining  the  plaintiff's  land,  and  thereby 
ob^ructed  the  access  from  the  plaintiff's  land,  and  the  plaintiff 
was  thereby  prevented  from  landing  his  fish  and  other  goods 
upon  part  of  his  land.  The  second  count  alleged  that  the  de- 
fendant erected  a  building  adjoining  the  plaintiff's  land  which 
encumbered  the  way  leading  from  the  plaintiffs  land  to  the 
water,  and  prevented  him  and  his  servants  from  enjoying  it 
The  third  count  alleged  that  the  defendant  erected  a  smoke 
house  near  the  plaintiff's  land  and  injured  the  goods  in  the 
store  on  the  said  land  where  he  carried  on  a  trade  in  buying 
and  selling  goods  in  the  store. 

The  defendant  pleaded  "  not  guilty "  as  to  the  first  count ; 
and  that  the  building  he  had  put  up  was  erected  on  the  shore 
between  high  and  low  water  mark  on  navigable  waters,  and  by 
an  arm  of  the  sea,  and  he,  in  common  with  all  other  of  Her 
Majesty's  subjects,  had  the  same  right  in  navigable  waters  that 
the  plaintiff  had.  To  the  second  count  the  defendant  pleaded  in 
like  manner,  and  further  that  the  plaintiff  had  no  such  right 
of  way  as  alleged.  To  the  third  count  he  pleaded  that  the 
smoke-house  was  built  for  the  purpose  of  lawful  trade. 
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iS'^s  The  plaintiff  was  the  lessee  of  a  lot  of  land  on  the  Island  of 

Byron       Campobello,  bounded  by  the  highwater  mark,  extending  one 
*^-  hundred  feet  along  the  bank.  The  defendant  had  built  a  wharf 

and  other  buildings  immediately  in  front  of  a  portion  of  forty 
feet  of  the  said  lot  upon  the  beach  between  high  and  low  water 
mark. 

Before  the  close  of  the  case  the  learned  Judge  stated  that  he 
intended  to  direct  the  jury  that  the  defendant  had  no  right  to 
erect  the  building  on  the  shore,  and  that  they  should  find  for 
the  plaintiff  such  damages  as  they  thought  him  entitled  to 
under  the  circumstances  ;  that  as  to  the  smoke-house  the  plain- 
tiff was  entitled  to  recover  any  damage  he  had  sustained  from 
the  smoke  or  effluvia  emitted,  and  which  had  injured  the  plain- 
tiff's goods  or  business. 

It  was  then  agreed  that  the  whole  matter  should  be  sub- 
mitted to  the  Court,  with  liberty  to  draw  inferences  of  fact, 
and  amend  the  pleadings  to  suit  the  cause  of  action  or  defence  ; 
that,  in  the  meantime,  the  verdict  should  be  entered  for  the 
plaintiff,  and  that  the  damages  on  the  fii'st  and  second  count,  or 
both,  should  be  fifty  dollars,  and  on  the  third  one  dollar. 

Oct.  17,  1877.  Ptdtner,  Q.  C,  supported  the  entry  of  the 
verdict  and  the  judgment  given  for  the  plaintiff,  pursuant  to 
the  agi'eement  made,  and  also  the  demurrer  to  the  pleas. 

The  question  involved  in  this  case  is  whether,  or  not,  the 
riparian  owner,  who  owns  only  to  high  water  mark,  can  main- 
tain an  action  against  a  person  who  puts  an  obstruction  in  front^^j 
of  the  riparian  owner's  land  between  high  and  low  water  mark.^  ^ 
This  differs  from  the  case  where  the  riparian  owner  puts  up  tht 
obstruction  himself.     This  the  latter  can  do,  except  as  against, 
the  public,  whei^e  the  land  between  high  and  low  water  marl 
l>elongs  to  the  Crown.     He  can  build  a  \^arf  and  it  is  no 
pass  to  private  rights,  though  as  against  the  public  it  may  be 
nuisance.      The  riparian  owner  has  a  right  of  way  over  Ur — 
shore,  the  right  of  navigation  over  the  water  when  the  tide         i 
in,  and  right  to  light  over  the  land  or  water.     If  a  stranger  o^ 
structs  any  of  these  rights  the  riparian  owner  has  a  good  cau. 
of  action.     The  erection  of  the  smoke  house,  and  the  inji 
done  the  plaintiff  by  the  smoke  issuing  therefrom  was  clear— Jj 
a  trespass. 
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He  cited  Rose  v.  GrraveSy  The  Attorney  General  v.  The  Con- 
servatora  of  the  River  Tluime8^  Lyon  v.  The  Fishmonger's 
Comjxiny.^    Hall  on  Sea  Shores  3. 

WeldoUy  Q.  C,  contra.  He  contended  the  right  admitted  in 
Lyon  V.  Ute  Fishmongers  Company  is  a  right  belonging  to  the 
riparian  owner  on  a  navigable  river,  not  to  the  riparian  owner 
on  a  sea  shore.  He  cited  Eastern  Gon/nties  Railway  Go.  v.  i>oi*- 
king,*^  Marsludl  v.  Ullesivater  St^o.m  Namgation  Go!"  The  DiUce 
of  Bacdeueh  v.  The  Metropolitan  Board  of  Works^  Metropolitan 
Board  of  Works  v.  McCarthy^  Benja'inin  v.  Stoi^Ty^  The  Attoi*ney 
General  v.  The  Earl  of  Lonsdale^  Blundell  v.  GotteralU^  Miner 
V.  Gilmotir,  ^^Lord  v.  T/te  Gommissioners  of  Sydney ^^  Dimes  v. 
Petleyy^  The  Mayor^  etc.  Golchester  v.  Brooks,^^  Rex  v.  The  Gom- 
miseionera  of  Pagliam}^ 

Palmery  Q.  C,  in  reply.  The  seashore  is  a  highway,  and 
there  is  no  difference  in  regard  to  this  case  between  the  riparian 
owner  on  the  seashore  and  the  riparian  owner  on  the  banks  of 
a  navigable  river. 

Gar.  adv.  vult. 

The  judgment  of  the  Court  (Weldon,Fishek,  Wetmore  and 
Duff,  JJ.,)  was  now  delivered  by 

Fisher,  J.  It  appeared  by  the  evidence  and  admissions  that 
the  plaintifi*  was  the  lessee  of  a  lot  of  land  on  the  Island  of 
Campobello  bounded  by  the  high  water  mark  extending  one 
hundred  feet  along  the  bank ;  and  that  the  defendant  had  built 
a  wharf  and  other  buildings  immediately  in  front  of  a  portion 
of  forty  feet  of  the  said  lot,  on  the  beach  between  high  and  low 
water  mark. 

The  defendant  contended  that  as  this  was  on  an  arm  of  the 
sea,  and  that  navigable  waters  were  common  to  all  of  Her 
Majesty's  subjects,  he  had  the  right  to  erect  the  building  on  the 
ungranted  sea  shore ;  and  the  (juestion  under  the  first  two 
counts  is  wTiether  the  owner  of  the  land  abutting  on  the  tidal 
waters  of  the  Bay  of  Passamaquoddy  has  the  right  to  have  the 
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a]>proacIi  to  any  part  of  his  lot  for  the  purpose  of  landing 
^(ooflsand  iinlanding  thereat,  when  the  tide  is  up,  unoljstrueted; 
and  at  low  water,  when  the  tide  is  out,  has  the  right  to  go  from 
every  i^aii;  of  hin  land  unohstructed  to  the  navigable  waters  of 
t}ie  bay  on  foot  or  with  veliicles,  and  the  right  of  way  from  the 
navigable  waters  over  every  part  of  the  shore  to  any  part  of  his 
land,  or  not;  or,  in  other  woixLs,  has  he  no  other  rights  than 
any  other  of  Her  Majesty's  subjects  have  for  the  purpose  o 
navigation. 

The  ownei-s  of  land  abutting  on  the  shore  of  a  navigabl 
river  or  ann  of  the  .sea  alike  coine  under  the  denomination  o 
rii)arian  proprictoi-s ;  their  rights  and  beini;  so  classed  appears 
to  1k3  deduced  from  the  ownership  of  the  liank  or  rijxi.  It  is= 
not  true  that  in  fi-esh  water  rivers  whei-e  there  is  no  ebb  an 
ilow  of  the  tide,  and  which  arc  public  rivers,  the  right  of  thL=^- 
riparian  proprietor  in  the  tishing  or  in  the  river  arises  from  th 
the  propciiy  he  has  in  the  soil.  Such  right  is  derived  fron 
the  ownership  of  the  l>ank.  As  such  proprietor  he  has  certai 
rights  of  property  incident  to  that  coiil'tion  over  and  a))ove 
and  ]K.'yon<l  any  right  that  any  or  all  of  Her  Majesty's  subject!r=^ 
have  in  the  navigation  as  well  as  the  general  right  in  commma»- 
with  them  in  the  navigation.  This  incident  or  this  right  o 
property  is  common  to  every  riparian  proprietor  of  every  clas^r^ 
and  to  whonLsoevcr  the  term  is  applicable. 

We  think  the  rights  of  a  person  .so  situateil  are  much  tha^ 
same  as  the  right  of  an  individual  over  land  abutting  on  a  high — 
way  and  on  grounds  very  similar  in  principle. 

In  liifsc  v.  Groves,^  the  plaintiff,  who  was  possessei.1  of  a  pu)>- 
lic  house  abutting  upon  a  navigable  river,  alleged   that   the 
defendant  wrongfully  and  malidously  placed  timber  so  as  to 
drift  opp<xsite  plaintiffs  house,  whereby  access  thereto  was 
obstructed,  and  pei-sons  who  would  have  otherwise  oomo  them 
for  refreshment  were  prevented.     It  appeared  that  the  defend- 
ants, who  were  mast  and  block-makers,  occupied  the  adjoining 
premises,  and  that  they  placed  certain  timbers  and  spars  in  the 
river  in  such  a  manner  that  at  high  water  the  access  to  tie 
plaintiff's  house  was  obstructed.     It  was  shewn  that  the  plain- 
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tiffs  business  had  fallen  oflF.  The  learned  Judge  left  it  to  the  1878. 
juiy  to  say  whether  the  access  had  been  obstructed ;  and  if  so,  Btbon 
whether  Uie  obstruction  had  been  by  the  (iccidental  floating  of 
the  timber,  and  if  it  was  accidental,  to  find  for  the  defendant. 
The  jury  foimd  for  the  plaintifT.  On  motion  for  a  new  trial 
for  misdirection,  it  was  held,  not  a  question  for  the  jury  whether 
the  plaintiff  had  sustained  any  special  damage,  and  on  motion 
in  arrest  of  judgment,  though  the  declaration  did  not  state  any 
public  nuisance,  it  disclosed  a  private  injury  which  was  sufii- 
dent.  In  The  Attorney  Oeneral  v.  The  Conaei'vators  of  the 
River  Tha/mes^  Vice-Ch.  Wood,  in  referring  to  this  case,  said : 
"*  As  I  understand  the  judgment  in  that  case  it  went  not  upon 
the  ground  of  public  nuisance  accompanied  by  particular  dam- 
age to  the  plaintiff,  but  upon  the  principle  that  a  private  right 
had  been  interfered  with.  It  would  be  the  height  of  absurdity 
to  say  that  a  private  right  is  not  interfered  with,  when  a  man 
who  has  been  accustomed  to  enter  his  house  from  the  highway 
found  his  doorway  made  impassable  so  that  he  no  longer  has 
access  to  his  house  from  the  public  highway;  that  would 
equally  be  a  private  injury  to  him  whether  the  right  of  the 
public  to  pass  and  repass  along  the  highway,  were  or  were  not 
at  the  same  time  interfered  with." 

In  Marshall  v.  Ihe  UUeswater  Steam  Naviyation  Coinpcvni/j^ 
(at  page  172),  Blackburn,  J.,  says :  "  It  is  well-established  law, 
that  where  there  is  a  public  highway,  the  owners  of  the  land 
adjoining  thereto  have  a  right  to  go  upon  the  highway  from 
any  spot  on  their  own  land." 

In  Hie  DuJce  of  Bucdeuch  v.  The  Metropolitan  Board  oj 
WorlcBy^  Mr.  Justice  Hannen  (at  page  443),  says :  "  The  plaintiff 
as  owner  of  land  abutting  on  a  navigable  river,  was  entitled  to 
a  right  of  access  to  the  stream  along  his  whole  frontage  and  not 
merely  at  the  spot  where  his  jetty  projected."  At  page  451, 
Mr.  Justice  Byles  says  :  "  Although  he  had  not  the  soil  of  the 
bed  of  the  river,  he  had  the  easement  or  right,  or  privilege,  by 
whatever  name  it  may  be  called,  of  the  flow  of  the  watef  of  the 
River  Thames  in  its  natural  channel  up  to  his  garden  wall." 

In  The  Chaimum,  etc.y  of  the  Metropolitan  Board  of  Woi'ks 

M  H.  *  M.  31.         »  L.  R.  7  Q.  B.  166.        »  L.  R.  5  Eng.  k  Ir.  App.  418. 


702 


CASES  IN  THE  SLTREME  COURT. 


1878 

Bykon 

r. 

Stimpson. 


V.  McCarthj,^  it  was  <k'cided,  that  if  a  party  ha<l  a  water  acce.vj 
and  a  lanrl  access,  the  taking  away  of  either  was  actionable : 
also  that  the  owner  suffers  special  dama{je  if  the  Ijcnetit  of  the 
highway  is  withdrawn  l»y  its  Ixring  ol>stnicted. 

Tlie  authorities  to  which  I  liave  refeiTCfl,  and  others  wen* 
refenvd  to  and  discussed  in  the  case  of  Lyun  v.  T/tf  Waithv, 
dc.y  of  the  Fisli'iitovfjfirs  ComiJ^rni/,  rYf.,"and  it  was  deci«ledthat 
the  riparian  proprietor  on  thu  1  tanks  of  a  tidal  river  has  the  ex- 
clusive right  of  access  to  his  land  on  the  l.»ank  of  the  river,  anfl 
that  it  is  a  private,'  right,  the  invasion  of  which  may  form  the 
ground  for  an  action  for  damages.  In  this  case  Lyon  owned  a 
wharf  on  the  river  Thames,  the  whole  of  the  soutliem  side  of 
which  frontt^'d  (ni  the  river.  On  the  western  extremity  tliere 
was  an  inlet  called  \Viuckwoilh*s  Hole  which  gave  him  a  double 
river  frontage.  The  Fishmongei*s  Company,  who  owned  land 
with  a  wharf  alongside,  under  a  license  from  the  con.servators 
of  the  river  Thames,  proposed  to  make  an  embankment  in 
front  of  their  wharf  which  would  have  the  eftect  of  entirely 
displacing  the  water  from  Winckworth's  Hole,  and  so  depriv- 
ing Lyon  of  the  use  of  it.  Lyon  obtained  an  injunction  from 
Vice-Chancel  lor  Malins  to  restrain  them,  which  was  clissolvwl 
by  the  Fiords  Justices.  \Ji>on  appeal  to  the  House  of  Lords  the 
decree  of  the  Vice-('hancellor  was  restored.  Winckwortli's 
Hole  is  not  the  main  stixjam  of  the  river,  but  Vice-Chancellor 
Malins  says  it  is  just  as  much  a  jmrt  of  it  as  if  it  had  1>een. 
The  water  comes  in  and  ebbs  and  flows  as  fully  as  it  does  in 
any  other  part  of  the  river.  Again  he  says  a  man  who  has  a 
house  opening  upon  a  highway  has  a  right  to  step  from  his 
house  on  the  highway,  and  whether  the  highway  be  a  highway 
of  solid  earth  or  a  highway  of  water  seems  to  be  perfectly  in- 
different. 

In  another  part  of  his  judgment  he  says  :  "  This  is  then  in 
my  opinion  clearly  a  private  right."  The  Vice-Chanoellor 
stated  that  he  should  have  arrived  at  the  conclusion  he  did 
upon  principle,  but  that  there  were  numerous  authorities  sus- 
taining his  view,  which  he  referred  to,  some  of  which  I  have 
noticed.  The  whole  question  was  fully  discussed  in  the  House 
of  Lords  which  sustained  his  view  and  affirmed  his  dedsion. 
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Unless  it  appears  then  that  there  is  a  distinction  between  the 
rights  of  a  riparian  proprietor  on  the  bank  of  a  tidal  river, 
and  one  on  the  bank  of  an  arm  of  the  sea,  this  ease  deter- 
mines the  question  and  affords  the  right  of  the  plaintiff  to 
damage  for  the  injury  he  has  sustained. 

Upon  principle  we  can  discover  no  such  distinction  and 
would  feel  bound  so  to  decide  if  it  were  necessary,  but  there 
is  abundant  authority  upon  the  subject.  Lord  Chancellor  Cairns 
in  the  case  last  cited  says :  "  The  taking  away  of  the  river 
frontage  of  a  wharf,  or  the  raising  of  an  impediment  along  the 
frontage  interrupting  the  access  between  the  wharf  and  the 
river  may  be  an  injury  to  the  public  right  of  navigation ;  but 
it  is  not  less  an  injury  to  the  owner  of  the  wharf,  which  in  the 
absence  of  any  parliamentary  authority  would  be  compensated 
by  damages,  or  altogether  prevented.'' 

Lord  Selbome  says  :  "  I  am  of  opinion  that  private  riparian 
rights  may,  and  do,  exist  in  a  ti<lal  navigable  river.  The  most 
material  differences  between  the  stream  above  and  the  stream 
below  the  limit  of  the  tides  are,  that  in  an  estuaiy  or  arm  of 
the  sea  there  exist,  by  the  Common  Law,  public  rights  in 
respect  of  navigation  and  otherwise,  which  do  not  generally  (in 
this  country)  exist  in  the  non- tidal  parts  of  the  stream  ;  and 
that  the  fv/iidus  or  bed  of  the  non-tidal  parts  of  the  stream 
belongs,  generally,  to  the  riparian  proprietors,  while  in  the  estu- 
ary it  belongs  generally  to  the  Crown.  But  the  rights  of  a 
riparian  proprietor,  so  far  as  they  relate  to  any  natural  stream, 
exist  jxLve  Ttaturw,  because  his  land  has  by  nature  the  advant- 
age of  being  washed  by  the  stream.  *  *  *  *  It  is  true  that 
the  bank  of  a  tidal  river,  of  which  the  foreshore  is  left  bare  at 
low  water  is  not  always  in  contact  with  the  flow  of  the  stream, 
but  it  is  in  such  contact  for  a  great  part  of  every  day  in  the 
ordinary  course  of  nature  which  is  an  amply  sufficient  founda- 
tion for  a  natural  riparian  right.  Even  if  it  could  be  shewn 
that  the  riparian  rights  of  the  proprietor  of  land  on  the  bank 
of  a  tidal  navigable  river  are  not  similar  to  those  of  a  proprie 
tor  above  the  flow  of  the  tide,  I  should  be  of  opinion  that  he 
liad  a  right  to  the  river  frontage  belonging  by  nature  to  his 
land,  although  the  only  pi*actical  advantage  of  it  might  consist 
in  the  access  thereby  aflbrded  him  to  the  water,  for  the  pur- 
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pose  of  UHing,  when  upon  the  water,  the  right  of  navigati^ 
common  to  him  with  the  rest  of  the  public     Such  a  right 
access  is  his  only,  and  is  his  by  Wrtue,  and  in  respect  of  hJ 
riparian  property ;  it  is  wholly  distinct  from  the  public  rig'-; 
of  navigation/' 

In  Blaiuldl  v.  CottpraU^  (at  page  312),  Abbott,  C.  J.,  say^ 
"It  may  l)e  admitted  that  whatever  Is  true  of  navigable  rivav 
and  their  lianks  may  be  true  of  the  sea  and  its  shoi^." 

It  appears  to  us  therefore  that  the  plaintiff  as  riparian  p^r: 
prietor  on  the  liank  of  the  Bay  of  Passimaquoddy,  an  arm 
the  sea,  h&s  the  unolistructed  right  of  access  from  his  land 
the  navigable  watei-s  of  the  bay  when  the  tide  is  up,  and  thou  j 
the  title  to  the  shore  is  in  the  Crown,  he  has  the  unobstrucfc^ 
right  of  access  from  his  land  on  the  shore  to  the  naviga'ft: 
watei's  of  the  l^ay  when  the  tide  is  out,  and  can  ivcover  da.i 
ages  from  any  person  who  interferes  with  or  injuriously  affe-^ 
that  right  or  the  exercise  of  it 

As  to  the  claim  under  the  third  count  for  the  injur}"  inflic 
on  the  plaintiff  by  the  erection  of  the  smoke  house,  it 
that  he  suffered  loss  by  the  injury  to  his  goods,  from  tlie  sniol 
and  offensive  effluvia  penneating  hLs  store  and  premises  gevH 
rally.  It  Is  a  well  established  principle  of  law  that  a  L»ai 
should  so  use  his  property  as  not  to  injure  another,  and  in  this 
case  the  smoke  and  effluvia  from  the  smoke  house  was  both  in- 
jurious to  the  plaintiff's  goods  and  his  business. 

In  Benjamin  v.  Storr  et  al.^  the  plaintiff  kept  a  coffee-house 
in  Rose  Street  The  defendenta  were  auctioneers,  who,  in  odo- 
ducting  their  business,  were  constantly  loading  and  unloading 
goods  and  kept  their  vans  and  horsas  standing  in  the  highway. 
I'his  obstructed  the  plaintiff's  light,  and  the  stench  aiising 
from  the  honjes  was  excessively  offensive.  This  was  held  to  be 
a  substantial  damage  to  the  plaintiff,  and  actionable.  At  pip 
405,  Brett,  J.  says :  "  It  was  a  particular,  a  direct,  and  a  sab- 
stantial  damage.  As  to  the  bad  smell,  that  also  was  a  paitko- 
lar  injury  to  the  plaintiff,  and  a  direct  and  substantial  one.'' 

We  may  add  as  applicable  to  the  injuries  complained  of  tj 
the  plaintiff  in  the  second  count  of  the  declaration  the  observir 
tions  of  Kelly,  Ch. B.,  in  Hai-rop  v, Hiret^  " That  whenevercg 
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nan  does  an  act  which,  if  repeated,  would  operate  in  derogation 
)f  the  right  of  another,  ho  is  liable  to  an  action  without  parti- 
jular  damage  at  the  suit  of  the  person  whose  right  may  be 
effected;"  and  of  Lord  Blackburn  in  Orr  Eanntj  v.  Colquhoun,' 
rhat  "where  any  unauthorized  erection  is  a  sensil)le  injury  to 
»he  proprietary  rights  of  an  individual  tliere  is  injurio  for 
^hich  he  might,  in  a  C^Wrt  of  law  in  England,  recover  at  least 
lominal  damages." 

Considering  this  case  entirely  in  relation  to  the  legal  rights 
)f  the  parties  irrespective  of  the  pleadings,  we  are  of  opinion 
ihe  plaintiff  is  entitled  to  judgment  for  the  injury  done  to  him 
18  a  riparian  proprietor  by  the  obstruction  to  his  access  to  tlie 
jeaters  of  the  bay  by  sea  when  the  tide  is  up,  and  the  access  l»y 
and  when  the  tide  is  out,  and  also  for  the  injury  he  sustained 
3y  reason  of  the  smoke  from  the  smoke  house,  and  the  vcudict 
cor  the  plaintiff  on  the  several  counts,  in  pursuance  of  the  agree- 
ncnt  entered  into,  wnll  stand. 

Allen,  C.  J.,  being  an  executor  of  tlie  estat(i  of  the  lessor  of 
jhe  iand^^  in  question,  took  no  part. 

Jiicffjmciit  for  the  plahUUf, 
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MILMORE  V.  FREEZE. 

Comisel  Fee — Arhitralwn — Costs  of  refeietice — Costs  in  the  cau.^r. 

field  (by  Allen,  C.  J.,  Fisher  and  Duff,  J  J.,)  that  the  expenses  of  counsel 

attending  before  an  arbitrator  must  be  considered  a  part  of  the  costs  of  the 

reference  and  not  part  of  the  costs  in  the  cause. 
ffeUi  (by  Weldon,    J.)  that  it  is  in  the  discretion   of   the    Judge    "whetlicr 

or  not  to  allow  a   counsel   fee   to    the   successful    party   where   a    cause 

IS  referred  to  arbitration,  and  that  the  (^ourt  will  not  interfere  with  the  c\- 

erdae  of  that  discretion. 
ffeid  (by  Wetmork,  J.,)  That  when  a  cause  is  referred  to  arbitration  the  suc- 

cettful  party  is  entitled  to  a  counsel  fee  which  ])eoomc8  part  of  the  costs  in 

the  cause  when  the  matter  is  referred. 

Feb.  16,  1878.  Palmer,  Q.  C-.,  moved  to  rescind  an  order  of 
bhe  Chief  Justice  refusing  a  counsel  fee  on  arbitration.  The 
:ause  had  been  referred  by  order  of  Nisi  Prius.  and  l^y  the 
!kward  each  party  was  to  pay  his  owti  costs  of  the  reference. 
rhe  award  was  in  favor  of  the  plaintiff.    It  was  contended  that 
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the  fee  should  be  allowed  just  as  though  the  cause  had 
tried ;  that  the  fee  was  really  earned  before  the  cause  was 
feii'ed  ;  and  that  under  the  Table  of  Fees  the  case  was  dea: 
provided  for.    The  provisions  of  the  Chapter  of  Fees  is 
follows  (Consol.  Stat.  p.  956) :  **  Trial  fee  in  all  cases  tried  ^ 
after  being  entered  for  trial  referred  to  arbitration  by  Rula 
Court  or  order  of  Nisi  Prius  in  the  discretion  of  a  Judge." 

Car.  adv.  vtd  t. 

The  judgment  (of  Allen,  C.  J.,  Fisher  and  Duff,  JJ.,) 
now  delivered  by 

Fisher,  J.    This  was  an  application  to  rescind  the  ordeir  of 
the  C^ief  Justice  refusing  to  grant  a  counst'l  fee  in  this  case. 

The  case  was  entered  for  trial  at  the  Kini,^'s  (Jounty  Circuit 
and  referred  to  arbitration  by  an  oixier  of  Nisi  Prius,  by  tie 
terms  of  which  the  award  was  to  be  entered  on  the  postea  as 
the   verdict  of    the   jury ;    the  costs  of   the  cause  were  to 
abide  the   event  and  determination  of   tlic   award,  and  the 
casts  of  the  reference  were  in  the  discretion  of  the  arbitrator,  who 
should  direct  by,  and  to  whom  the  same  should  be  paid.    The 
arbitrator  made  an  award  in  favor  of  the  plaintiff,  and  directed 
that  each  party  should  pay  his  own  costs  incurred  in  and  about 
the  reference,  and  that  the  costs  of  the  award  be  paid  by  the 
plaintiff  and  defendant  in  equal  proportions. 

The  question  is,  whether  a  fee  to  counsel  for  attending  before 
the  arbitration  during  the  enquiry  and  examination  of  the 
witnesses  forms  a  part  of  the  costs  of  the  cause,  or,  of  the 
reference. 

In  the  Chapter  of  Fees  in  the  Consolidated  Statutes,  p.  956, 
under  the  head  of  Fees  to  Counsel,  it  is  stated  thus :  "  Trial  fee 
in  all  cases  tried ;  or,  after  being  entered  for  trial,  referred  to 
arbitration  by  Rule  of  Court  or  order  of  Nisi  Prius  in  tiw 
discretion  of  a  Judge." 

We  have  no  doubt  that  the  expenses  of  counsel  attending 
before  the  arbitrator  must  be  considered  as  part  of  the  costs  of 
the  reference,  and  we  can  see  nothing  in  the  words  of  the  Table 
of  Fees  to  lead  to  a  contrary  conclusion.  The  case  of  Bro^ 
V.  Ndeon^  where  the  terms  of  the  reference  were  similar  to 
those  of  the  present  case,  and  the  arbitrator  directed  the  co^ 
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»f  the  reference  and  award  to  be  borne  by  the  parties  in  equal 
loieties,  it  was  held  that  the  costs  of  the  witnesses  examined 
tefore  the  arbitrator  were  costs  of  the  reference,  and  not  costs 
a  the  cause.  Pollock,  C.  B.,  said,  "  The  costs  of  the  reference 
nean  the  expenses  of  the  whole  enquiry  before  the  arbitrator ;" 
nd  Parke,  B.,  said,  "The  costs  in  the  cause  are  the  costs  up  to 
he  time  of  the  reference." 

If  any  authority  were  wanting  to  support  the  view  we  take 
f  the  question  in  this  case  it  will  be  found  in  the  case  above 
eferred  to. 

Weldon,  J.  This  is  an  application  to  review  the  discretion 
f  the  Chief  Justice  in  refusing  to  tax  a  counsel  fee  upon  a 
eference  to  arbitration.  In  the  Table  of  Fees  (Consol.  Stat. 
56)  it  is  enacted.  "  Trial  fee  in  all  causes  tried,  or  after  being 
ntered  for  trial,  referred  to  arbitration  by  Rule  of  Court,  or 
rder  of  Nisi  Prius  in  the  discretion  of  a  Judge." 

I  am  of  opinion  this  matter  must  be  left  to  the  Judge.  No 
rder  has  been  made  as  to  taxing  a  counsel  fee ;  he  has  not 
one  it  in  the  exercise  of  his  discretion,  and  can  we  exercise  a 
iscretion  for  him  ? 

I  think  the  Act  means  that  the  Judge  at  Nisi  Prius,  before 
/horn  the  order  to  refer  was  mad^  has  the  power  to  make  or 
ef use  an  order  for  a  counsel  fee,  and  when  he  has  exercised  his 
iiscretion  the  Court  ought  not  to  interfere.  Burgh  v.  Schojield,^ 
Teggin  v.  Langford^ 

I  agree  with  the  judgment  of  my  brother  Fisher,  but  not  for 
he  same  reasons. 

Wetmore,  J.  In  Bronm  v.  Nelson^  the  only  question'^ifts  to 
he  allowance  of  witnesses*  fees ;  these  were  held  to  be  costs  of 
he  reference.  In  this  case.  Pollock,  C.  B.,  said,  "  The  costs  of  the 
eference  mean  the  expenses  of  the  whole  enquiry  before  the 
rbitrator ; "  Parke,  B.,  "  The  costs  in  the  cause  are  the  costs  up 
o  the  time  of  the  reference."  In  the  Chapter  of  Fees  (Consol. 
Itat.  956)  counsel  fees  are  regulated  as  follows :  "  Trial  fee  in 
11  causes  tried,  or  after  being  entei*ed  for  trial,  referred  to  ar- 
bitration by  Rule  of  Court  or  order  of  Nisi  Prius  in  the  discre- 
ion  of  a  Judge."     By  this  ordinance  to  entitle  the  party  to  a 
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counsel  fee  on  trial,  the  cause  must  be  actually  tried ;  not :  -,-^j 
{K  \vitli  regard  to  a  reference.  The  words  are:  "After  the 
l)oing  entered  for  trial,  referred  to  arbitration  by  Rule  of  Cou' 
or  onler  of  Nisi  Piius,  in  the  discretion  of  a  Judge."  Th. 
cause  has  hicMi  entca-ed  for  trial,  and  after  having  been  enterTK- 
for  trial  it  has  betm  referred  to  arbitration  by  order  of 
Prins.  All  has  been  done  that  to  my  mind  the  clear  wordlf 
of  the  ordinance  rcciuires  to  entitle  the  party  to  a  counsel  ^  j  j 
whicli  fee  I  think  became  costs  in  the  cause  when  the  mat^..^^^ 
was  nd'erred  by  the  order  of  Nisi  Prius.  Using  Baron  Park-^ri^-Jc 
words  it  was  costs  in  the  cause  up  to  the  time  of  the  ref erei^  j«=a^j^ 
1  regret  extremely  I  cannot  come  to  the  same  conclusion  as  .^^  ^ 
learned  brethi'en,  but  I  have  l>een  unable  to  get  over  the  P'^L^m)ORi 
tive  words  of  the  Fee  Table. 

•  Application  refuses  '"^^d. 


1S73  PRICE  r.  ERB  et  al. 

March.        yci'^  trial — ]Vht  re  damages  too  shiall — Afisdirection — Apj)eal  to  Ii 

for  itiidcr  section  GJf  of  the  Common  Schools  Act,  1871 — Wher^ 

jyroeeedings  void. 


Whore  tlic  proceedings  of  a  Bchool  )neeting  are  void,  ab  initio,  and  not  rsraerelv 

irregular,  there  is  iiu  appeal  to  the  Inspector  under  section  54,  of  "Th^    0^«d- 

inon  Schools  Act,  1S71     (Consul  SUt..  c.  65,  s.  91). 
A  uevr  trial  will  sometimes  he  granted  if  it  appears  clear  to  the  Court  tbm«t  tht 

damages  are  too  small,  or  that  the  smallncss  of  the  damages  baa  arise jca  Atm 

»o!iie  mistake  on  the  part  of  the  Judge. 

This  was  an  aetion  for  false  imprisonment  tried  befoi'e  Mr. 
Justicj^  Fisher,  at  the  Kings  (bounty  Circuit,  in  1876.     The 
plaiiftift'  had  been  arrested  and  imprisoned  for  seventeen  days 
for  non-payment  of  school  rates.     The  defendants  pleaded  not 
•guilty,  and  justified,  as  Trustees  of  Schools,  under  The  Commoo 
Schools  Act.     On  the  trial,  the  defendants  failed  to  prove  tbtt 
the   necessary  formalities   rec^uired   in  calling  the  meeting— 
which  was  a  special  meeting — had  been  complied  with.    The 
learned  Judge  left  the  (piestion  of  damages  fairly  to  the  jury, 
hut,  in  concluding,  said  that  the  plaintiff  liad  an  easy  remedy 
hy  appeal  to  the  Inspector  under  the  54th  section  of  "  The  Com- 
mon Schools  Act,  1871.'*     The  jury  found  for  the  plaintiff,  ao(f 
assessed  the  damages  at  $1.00. 
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Oct.  18th,  187G.     Weldoih  Q.  C,  moved  for  and  obtained  a _lS^i__  _ 

rule  nisi  for  a  new  trial  on  the  ground  of  misdirection  and  the        PncK 
small  amount  of  damages  occasioned  by  such  misdirection.    Ho 
contended  that  the  proaeedings  at  the  school  meeting  were  void, 
(i6  initio,  and  not  merely  irregular;  conse(iuently,  there  could 
be  no  appeal  to  the  School  Inspector. 

Oct.  18th,  1877.  Barhidyp.  shewed  cause,  and  WeUhn,  Q.  C, 
and  McLeod,  were  heard  in  support  of  the  rule. 

Car,  (idv,  vidt. 

The  following  judgment  was  now  delivered. 

Weldon,  J.  This  was  an  action  for  trespass  and  false  im- 
prisonment— pleaa  not  guilty  and  justification  under  the  School 
Act — tried  before  Mr.  Justice  Fisher,  at  the  King's  County  Cir- 
cuit, in  July,  187G.  The  trespass  and  imprisonment  in  the 
County  Goal  continued  seventeen  days,  until  delivered  hyhabeuH 
corptts,  on  order  therefor.  The  pleas  of  justification  wholly 
failed  to  l)e  made  out.  The  learned  Judge,  who  tried  the  cause, 
properly  directed  the  jury  as  regards  estimating  the  damages 
which  they  should  take  into  their  consideration ;  but  the  coun- 
sel for  the  plaintiff  contended  that  part  of  the  charge  was  quali- 
fied by  his  stating  that  the  plaintiff*  had  an  easy  and  simple 
remedy  under  the  54th  section  of  the  School  Act  of  1871,  which 
he  read. 

This  section  provides  that  no  order  for  assessment  or  proceed- 
ings of  a  school  meeting  shall  be  impeached  for  any  iiTcgularity 
or  defect  of  notice  or  other  proceedings  in  any  (!ourt  for  irregu- 
larity, but  any  party  complaining  may  appeal  to  the  Inspector 
within  fourteen  days  after  the  act  complained  of.  This  has 
reference  to  proceedings  which  are  held  under  the  Act  as  «lirect- 
ed  by  the  21st  section  of  the  said  Act  which  must  be  held  on 
the  second  Thui-sday  in  January  in  each  year.  Any  irregularity 
in  meetings  may  be  corrected  by  the  Inspector.  The  Act  is 
imperative  in  directing  when  these  meetings  shall  be  held  ;  it 
does  not  allow  the  inhabitants  of  a  school  district,  or  a  portion 
of  them,  to  hold  meetings  at  any  other  time ;  or,  when  they 
choose  to  order  and  make  assessments.  If  this  is  done  it  ceases 
to  be  a  meeting  under  the  School  Act,  becomes  a  mere  nullity,  and 
a  matter  which  no  Inspector  could  entertain  and  examine  into, 
or  cancel,  or  any  other  authority  make  valid. 
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i878  Tlie  proceedings  were  wholly  unauthorized,  and  any  oi-der 

i*kirK        made,  was  contrary  to  and  in  violation  of  law. 

Tlie  Legislature  has  very  wisely  provided  that  the  annual  school 
meeting  shall  take  place  on  a  certain  day  in  each  year ;  not  on 
days  which  may  be  chasen  by  the  whim  or  caprice  of  a  few 
individuals.  When  orders  ai'e  nia<]e  at  a  school  meeting  held  on 
the  day  fixed  by  law,  any  irregularity  therein  may  be  appealer] 
from  and  nnlress  obtained ;  but  when  a  meeting  is  held  on  a 
day  not  authorized  by  law,  it  is  not  an  irregularity,  but  a  nullity 
and  absolutely  void. 

There  is  no  doubt  that  the  Courtis  are  unwilling  to  disturb 
the  verdict  of  a  jury,  by  reason  of  the  damages  cither  l>eing 
in  their  opinion  too  much  or  too  small,  but  this  is  subject  to  'the 
jury  having  been  rightly  instructed.  The  distinction  between 
what  was  a  nullity  and  void,  and  an  irregularity,  was  not  pre- 
sented by  the  leame<l  Judge  to  the  jury.  It  did  appear  the 
plaintiff  went  to  the  Inspectr>r,  who  sent  a  letter  to  some  of  the 
defendants. 

In  2  Chit.  Arch.  Prac.  12th  ed.  1524,  all  the  cases  are  collect- 
(;d,  and  the  learned  editor  states  as  follows :  "  A  new  trial  will 
sometimes  be  granted  if  it  appears  clear  to  the  Court  that  the 
damages  are  too  small ;  or,  if  the  smallness  of  the  damages  had 
arisen  from  some  mistake  upon  the  part  of  either  the  Court  or 
the  jury;  or  from  some  unfair  practice  upon  the  part  of  the 
defendant." 

Now  in  this  ca.se  it  was  urged,  and  I  think  properly  iii-ged, 
that  the  Judge  reading  the  54th  section,  and  stating  a  cheap 
and  simple  remedy  was  thereby  afrorded,and  that  the  duties  of  the 
trustees  were  onerous,  leading  the  jury  to  l)elievo  the  plaintiff 
had  a  mode  of  being  relieved  of  the  tax  imposed  upon  him,  wa<« 
a  misdirection,  and  comes  withinthe  rulelaiddown  by  Tindal,C.J., 
in  Rendall  v.  Ilay^vard^  who  says,  "  The  Court  never  grants  a 
new  trial  because  the  damages  are  low,  unless  there  has  been  some 
mistake  in  point  of  law  on  the  part  of  the  Judge  who  presidetl, 
or  in  the  calculation  of  figures  by  a  jury." 

This  ruling  is  referred  to  with  approbation  in  Kelly  v,Shetloci»* 
and  Falvey  v.  Stanford.*  • 


^  6  Bing.  N.  S.  424.    '  L.  R.  1  Q.  B  .686.     '  L.R.10Q.R  54  ;44  L.J.Q.E7. 
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In  Tedd  v.  Douglas^  the  Court  granted  a  new  trial  on  account 
of  the  inadequacy  of  damage  although  there  had  been  no  mis- 
direction. 

I  am  therefore  of  opinion  there  is  a  misdirection  in  regard  to 
the  appeal  from  what  was  a  nullity  and  not  an  irregularity. 
There  must  he  a  new  trial. 

Fisher,  Wetmore  and  Duff,  JJ.  concurred. 

Allen,  C.  J.,  took  no  part. 

Rvle  ahaoliitefor  a  new  trial. 


711 


1878 


Price 

V, 

Erb. 


GRATTAN  r.  GIVAN. 

Insolvent  Act — Discharge  under  inust  be  pleaded — Plea  to  whole  declar- 
ation ordy  answering  part  is  had — Substantive  Trespasses — 

Matters  of  aggravation. 

The  defendant  havinc  recovered  a  judgment  against  the  plaintiff,  issued  an 
execution  and  levied  on  the  latter's  goods.  This  judgment  was  set  aside  and 
the  plaintiff  brought  an  action  for  trespass  for  breaking  and  entering  his 
house  and  seizing  his  coods.  The  defendant  justified  under  the  judgment. 
Th»  plaintiff  renued  that  before  the  first  action  was  brought  he  had  been  dis- 
char^d  under  the  Insolvent  Act. 

Htld^  That  the  discharge  under  the  Insolvent  Act  should  have  been  pleaded  in 
the  first  action,  and  could  not  be  set  up  in  reply  to  the  defendant's  plea  justi- 
fying under  the  judgment. 

A  plea  that  professes  to  answer  the  whole  declaration,  and  only  answers  a  part 
of  it  is  bad. 

Where  the  action  was  for  breaking  and  entering  the  plaintiff 's  house  and  taking 
his  goods,  and  the  plea  only  justified  the  taking,  the  plea  was  held  to  be 
bad. 

The  first  count  of  the  declaration  charged  the  defendant  with 
obtaining  a  judgment  in  the  Westmoreland  County  Court  by 
means  of  a  false  affidavit,  and  serving  out  execution  thereon 
and  seizing  the  plaintiff's  goods,  whereby  he  was  deprived  of 
the  use  of  them  till  he  obtained  an  order  of  the  County  Court 
to  set  the  judgment  aside.  The  second  count  charged  a  break 
ing  and  entering  of  the  plaintiff's  house,  and  seizure  of  his 
furniture ;  and  the  third  count,  an  asportavit  of  goods. 

For  a  second  plea  the  defendant  pleaded  that  the  plaintiff 
was  indebted  to  him,  and  that  for  recovery  of  the  amount  he 
brought  an  action  in  the  County  Court ;  that  the  plaintiff  did 

»  5  Jur.  N.  8.  1027. 
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not  .appear,  and  thereupon  judgment  was  obtained  against  hiiK  *  ^^^ 
iN  for  830.15,  Avithout  any  fraud  or  false  swearing  by  the  defen&:>  ^nd- 
ant,  and  execution  issued  thereon,  under  which  the  8herifc:i-»fi 
seized  tlie  plaintiff's  goods,  which  was  the  trespass  complainer»^^  ^ed 
of.  That  after  such  levy,  the  plaintiff  applied  to  the  Judge  o^z:^  of 
the  County  Court,  and  obtained  an  order  to  set  aside  the  judg^^ fcjg. 
nient  on  payment  of  costs,  and  to  be  allowed  to  defend  th»  *~CAh( 
action  on  the  merits;  that  he  had  paid  the  costs  and  pleadc»^>^fjj^ 
in  the  action  under  the  said  order;  that  when  the  goods  wer^^-rg^ 
levied  on  by  the  sheriff,  the  judgment  and  execution  were  ix  ^dc  ii 
full  force  ;  and  that  on  the  judgment  and  execution  being  so^*  ^ 
aside,  the  goods  were  returned  to  the  plaintiff  without  any  \\m:M'^  jiu 
reasonable  delay. 

For  a  third  plea  the  <lefendant  pleaded  to  the  second  aivoc^    and 
third   counts,  the  recovery  of  a    judgment  against  the  plaif  .^^  ^^jj. 
tiff  in  the  County  (.^ourt  (as  state<l  in  the  second  plea),  and  t*:#"        ^jjg 
issuing  of  a  Fi  Fa.  execution  thereon,  under  which  the  goc:>.^^30Q(j^5 
were  seized,  and  which  were  the  trespasses  complainc<l  of. 

Replication  to  the  second  pica,  that  before  the  commeneem^  .s-^ent 
of  the  suit  against  the  plaintiff  as  mentioned  in  this  plea,  ^.^L,ho. 
b{»cauuj  an  insolvent  under  the  Insolvent  Act  of  1869,  and  •  ob- 

tained an  order  discharging  him  from  all  liabilities  existing  £^b.    and 
provable  against  him  at  the  time  of  his  insolvency ;  and  t"— i^fctha^ 
]>efore  the  recovery  of  the  judgment  against  him  by  the  defe  :^^=^nd- 
ant,  he  exhibited  to  the  defendant  the  said  order  of  discha:   -^-ijie, 
and  the  defendant  thereupon  promised  to  take  no  further 
ceedings  in  the  suit ;  whereby,  and  by  virtue  of  the  said  oi 
of  discharge,  the  plaintiff  says  he  wa,s  not  justly  and  trul; 
del)te(l  to  the  defendant,  as  stated  in  the  plea,  and  the  judgi 
was  fraudulently  obtained  against  him.     The  replication  tc^ 
third  plea  was  substantially  the  same  as  the  above. 

The  defendant  demurred  to  the  replications,  and  statc^d  a 
iuiml>er  of  grounds,  the  principle  one  being,  that  the  plaintiff 
should  have  pleaded  his  discharge  under  the  Insolvent  Act,  and 
could  not  set  it  up  as  an  answer  to  the  judgment  recovered  by 
the  defendant,  and  the  seizure  of  the  plaintiff's  goods  nndev 
the  execution  issued  thereon. 

Oct.  24th,  1877.     D.  X.  Ilanington  supported  the  pleas,  and 
the  dennirrer  to  the  replication. 
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Blair,  contra,  admitted  tliat  some  of  the  objections  to  the        1878. 
replications  were  good.     He  argued  that  the  2nd  plea  was  bad     Orattan 
in    that  it  was  pleaded  to  the  whole   declaration,  and  only 
answered  a  part  of  it.     For  the  same  reason,  the  3rd  plea  was 
l>ad.     It  did  not  answer  the  charge  of  Ijreaking  and  entering 
"the  plaintiff's  house. 

D.  L,  Hanington,  in  reply,  contended  that  when  they  justi- 
fied the  taking  of  the  plaintiff's  goods,  they  answered  substan- 
"tially  the  whole  cause  of  action.  The  breaking  and  entering 
"was  necessary  to  the  taking,  and  when  the  taking  of  the  goods 
^was  justified  the  whole  was  justified. 

Car,  adv.  vult. 
The  judgment  of  the  Court  was  now  delivered  by 
Allen,  C.  J.  On  the  argument  it  was  admitted  by  the  plain- 
tiflE's  counsel  that  the  replication  could  not  be  supported,  but 
several  exceptions  were  taken  to  the  pleas,  viz. :  To  the  2nd 
plea, — That  in  terms  it  was  pleaded  to  the  whole  declaration, 
but  was  only  applicable  to  the  first  count ;  and  that  in  alleging 
that  the  seizure  of  the  goods  was  the  trespass  complained  of,  it 
narrowed  the  cause  of  action  as  to  the  trespass  to  the  house, 
instead  of  traversing  it:  To  the  3rd  plea, — That  it  did  not 
answer  the  charge  in  the  second  count  of  the  declaration,  of 
breaking  and  entering  the  plaintiff's  house. 

We  think  the  second  plea  is  bad.  It  is  pleaded  to,  and  pro- 
fesses to  answer,  the  whole  declaration,  but,  in  fact,  only 
answers  part  of  it.  It  does  not  answer  the  allegations  in  the 
second  and  third  counts  as  to  breaking  and  entering  the  house. 
Vide  Wilcox  v.  Neivnian^  Thomas  v.  Heathorn^  Bush  v.  Par- 
ker? In  Chitty  on  PI.,  554,  it  is  said,  "  if  the  plea  profess,  in  its 
commencement,  to  answer  the  whole  cause  of  action,  but  after- 
wards answers  only  a  part,  the  whole  is  bad ;  and  in  this  in- 
stance the  plea  being  insufticient,  the  plaintiff^s  course  is  to 
demur  generally  or  specially."  See  also  Steph.  PL  (7th  ed.),  193. 
For  the  same  reason  we  think  the  third  plea  is  also  insufticient. 
It  only  answers  the  charge  of  seizing  the  goods,  and  says  no- 
thing about  the  breaking  and  entering  the  house.  Ever}- 
pleading  must  be  an  answer  to  the  whole  of  what  is  adversely 

»  1  Chitty  R.  132.  «  2  B.  &  C.  477.  »  1  Bing.  N.  C.  72. 
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^^«8         alleged,  (1  Sauiul.  28,  b.)  aiitl  this  plea  omits  any  answer  to  a 

Orattax  material  part  of  the  trespass  complained  of.  The  defendant's 
counsel  ar^i^ued  that  the  substantive  trespass  complained  oft  was 
the  seizin;;:  the  plaintiff  \s  ^oods  ;  and  that  the  breaking  and 
entering  the  house  were  mere  matters  of  aggi'avation,  and 
therefore  the  plea  was  sufficient. 

It  is  ditticult  sometimes  to  determine  what  acts  are  substan- 
tive trespa.sses,  and  what  are  mere  mattei*s  of  aggravation.  In 
Taylor  v.  Colc^  where  the  charge  was  for  breaking  and  enter- 
ing the  plaintifl^s  house,  and  expelling  him,  and  the  plea  ju.sti- 
fied  the  breaking  and  entering  only,  Lord  Lough boiroiigh 
ti'eated  the  breaking  and  entering  as  the  principal  act,  and 
said  that  where  the  defendant  justified  the  principal  Act,  it  was 
right  that  the  plaintiff  should,  either  by  i-eplication  or  new 
assignment,  state  that  he  relied  on  the  expulsion  a.s  a  substan- 
tive tresspass.  The  defendant  seeks  to  reverse  the  ordinary 
rule,  and  treat  the  last  act  charged  in  the  count — the  seizure  of 
tlie  goods — as  the  substantive  trespass,  and  tlie  breaking  and 
entering  the  house  in  order  to  get  the  goods,  as  mere  matters 
of  aggravation.  We  do  not  see  what  right  we  have  to  treat  as 
mere  mattei"s  of  aggravation,  that  which  the  plaintiff  has  un- 
doubtedly charged  as  a  substantive  trespass,  and  for  aught  we 
know,  may  be  a  veiy  material  part  of  the  injury  he  complains 
of.  See  Huihlavt  v.  Mighi/,^  Therefore  the  trespass  complained 
(»f  in  the  second  count  Ls  not  answered. 

The  plaintiff  will  therefore  be  entitled  to  judgment  on  the 
objections  taken  to  the  pleas,  and  the  defendant  to  jud^icnt 
on  the  demurivr  to  the  replications. 

Jndgnxent  accordmgly. 


»  1  li.  Bla.  5r..j.  *■    .:  r\  *  L.  R.  5  Q.  B.  139. 
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Jioom  CoJ'y  Acts — Within  thepoicei'  of  the  Locul  LeyisUUure — Navl^jation 
and  shipping —  What  vieaut  ht/  theae  terms —  Where  Boom  ComjKin^ 
has  to  preseiTe  ruivir/atlon  of  Ute  river — Whet/ter  or  not  re- 
lieved by  the  vis  vuijor — Bouml  to  j^reserve  luiviyation 
against  the  ejfect^  of  ordinary  floods  a^ul  freshets — 
— Misdirection —  Verdict   ayainst    evidence — 
Practice  ivhei'e  plaintiff' dies  after  verdict 
and   before  jtidgmetU, 

The  Southwest  Boom  Comi)aiiy  waa  incorporated  by  17  Vic,  c.  10,  (  Acts  of 
New  BniDBwick)  for  the  purpose  of  erecting  booms,  etc.,  and  of  pickine  up, 
securing  and  rafting  timber  and  lumber  iloatini;  down  the  Miramichi  River. 
By  the  fourth  section  of  the  Act  it  is  enacted  that  **  the  boom  or  booms  shall 
be  so  constructed  as  to  admit  the  passage  of  rafts  and  boats,  and  to  preserve 
the  navi^tion  of  the  river.'*  The  Act  17  Vic.,  c.  10  was  continued  in  force 
by  35  Vic,  c  44  (Acts  of  New  Brunswick)  and  further  powers  were  given  the 
company  b^  37  Vic,  c  107.  At  the  place  where  the  company  erected  its 
boom  the  nver  was  about  one-third  of  a  mile  in  width,  and  of  this  the  Com- 
pany appropriated  about  fifteen  hundred  feet  for  their  boom,  leaving  a  space 
of  from  one  hundred  to  one  hundred  and  fifty  feet  on  the  northern  sid^  of 
the  river  for  the  passage  ef  rafts  and  boats.  It  does  not  appear  that  the  river 
was  ever  obstructed  prior  to  1874,  but  in  the  spring  of  that  year  in  conse- 
quence of  an  unusually  large  (j^uantity  of  lumber  being  in  the  river,  and  of 
an  extraordinary  and  sudden  nse  of  water,  the  whole  river  at  and  for  a  con- 
siderable distance  a1)ove  the  boom  became  so  blocked  up  with  the  lumber 
brought  down  by  the  freshet,  that  it  was  impossible  for  anything  to  get 
through,  and  the  whole  navigation  of  the  river  was  for  a  time  entirely  closed. 
In  consequence  of  this  the  pmintiff  was  prevented  from  getting  his  lumber  to 
market  until  late  in  the  summer,  and  from  fultilling  a  contract  to  deliver 
deals  at  Chatham,  and  consequently  sustained  damage.  The  company  con- 
tracted with  one  B.  to  pick  up  the  lumber  coming  do^m  the  river  and  to  put 
it  into  the  boom,  and  the  latter,  for  the  purpose  of  facilitating  his  work,  erect- 
ed what  was  called  a  swing  boom,  by  which  the  whole  open  space  between 
the  company's  boom  and  the  northern  shore  was  completely  closed  during  the 
principal  part  of  the  time.  On  the  trial  the  jury  were  directed  that  if  they 
came  to  the  conclusion  that  the  Boom  Company  had  constructed  their  booms 
in  the  manner  required  by  the  Act,  and  had  left  a  sufficient  space  open,  and 
the  jam  of  lumber  which  obstructed  the  river  was  the  result  of  inevitable 
acdaent  and  of  some  cause  which  the  company  could  not  control, — viz  :  The 
siudden  and  unusual  freshet  which  forced  the  principal  drives  down  the  river 
sooner  than  in  ordinary  seasons,  and  in  such  unusually  large  quantities  that 
they  could  not  be  controlled  by  ordinary  means — then  the  plaintiff  could  not 
recover.  Regarding  the  swing  boom  erected  by  B.,  the  pury  were  directed 
that  the  company  was  liable  for  the  effect  of  it.  The  jury  found  for  the 
plaintiff. 

Heldy  That  the  Acts  35  Vic,  c.  44  and  37  Vic  c  107,  are  not  uli^a  vires;  that 
the  right  to  authorize  the  erection  of  booms  for  securing  lumber  in  the  rivers 
of  this  Province  belongs  to  the  Local  Legislature;  and  that  the  words  **navi- 
ffation  "  and  "  shipping  "  in  the  Olst  section  of  *'The  British  North  America 
Act "  are  used  in  tlie  sense  in  which  they  are  used  in  the  several  Acts  of  the 
Imperial  Parliament  relating  to  navigation  and  shipping,  and  in  the  Act  of 
the  Parliament  of  Canada,  31  Vic,  c  58,  viz.  :  as  giving  the  right  to  pre- 
scribe rules  and  regulations  for  vessels  navigating  the  waters  of  the  Do- 
minion. 

Held,  (by  Allen,  C.  J.,  Wetmore  and  Durr,  .TJ,)  that  the  direction  in  regard 
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IfiTS  Ut  tJii;  ln:o:u  <.i'ectc:tl  l»v  IJ.  waf  correct,  and  that  there  was  cviilencc  on  which 

M«"Mii,LVN         t lit- jury  oral cl  I'niptrly  lir. J  t)K:  conii»aiiy  liahlo  for  the  obstruction   therfhy 

I  o;.a-ioneil. 
^'  lUoL  ii>y  Aij.KN,  (*.  .!.,  Wklpun,  ]'isii5:i:  an-l  DiKr,  JJ.)  that  the  compauv 

TiiK.  Sou  I  II-  were  Louinl  to  pmtcct  the  navigation  of  tiic  liver  against  the  etfecta  of  afl 
WKST  IlijoM  iifrlinary  HuoiIm  ami  freshets  tliat  niiviht  ]>c  ex|)ecte<l  in  that  part  (»f  th«* 
*^'*  ^*-  «.<>iiiiiry,  hut  not  <igaini^t  cxtra<.)nlinary  an<l  unfon>een  rttj<»ils  and  Iresheta,  and 

tiiat  tlioy  v.ere  not  liable  f(.T  an  obstruction  to  the  navigation  causi'd  by  thu 
t'i^  imtjfi,;  and  not  ihrougli  their  own  ne;;ligence  and  iinprojier  cr>nduct. 
Iltt'L  il-y  \\'ktmoi:i:,  .J.)  that  the  Act  of  Incoq)oration  bIiouM  V>e  construed  as 
w  contract  on  the  i.'.irt  of  the  coin]»any,  and  that  by  this  they  Iiad  undertaken 
to  ]rrr.si!  vc  the  navigation  of  the  river,  wliich  they  were  l>oi:nd  to  do  at  all 
liM^anla,  and  tliat  they  could  not  be  excu^scd  on  account  of  the  v^  Jtunor. 
Ih^f,  (l»y  Wkijion  and  Fi'^hkk,  JJ.)  tliat  the  finding  of  tho  jury  was  against 
th'.'  wriL'ht  of  evidoru'*',  and  that  there  should  be  a  new  tri-^  on  payment  cf 
eoj-ts. 
^Vl:el■e  tile  iihiintiuMics  after  trial  and  before  judgment  the  <  nurt   will   make 
Mil  h  Older  iv^anliiig  tli'j  entry  of  judgment,  or  a  new  ti '■:■',  jw  >\ill  prevent 
;;nv  failure  (»t  iuytioe. 

Ti\'sjKi<-.  ami  trover  tn'ril  l);.'fon?  Mr.  Justic  •  Fi>!it'r  at  tlio 
NortliuiiiiK-rland  Circuit.     TIk?  tirst  count  of  i!i*  (u*clamtion  in 
tliis  cii!^(j  .>tatt'<l  tliat  before  tlie  tuiiiuiittin^  ul'  tlie  i^riovances, 
etc.,  to  wit,  on  tliu   1st  May,  IST^,  there  wa-;  ;;•".<!  from  thcnco 
liitlierto  had  been  a  navigable  river,  or  com  m  0:1 1  ugh  way,  called 
tile  Southwest  Branch  of  Miraiiiichi  River,  U.:  ".11  the  Queen'.s 
subjects  to  go  and  repass  at  tlurir  free  will,  and  to  float  anrl 
<lrive  down  alon*^  the  .sain»j  their  rafts,  timber,  deal  and  luniber: 
that  before  an<l  at  the  time,  etc.,  the  plaintiti'  was    lawfully 
possessefl  of  divers  rafts,  cand  large  r^uantities  of  timber,  deals 
and  lumber,  and  was  floatin^^^and  driving  the  same  down  the 
said  liver  to  market ;  yet  tlie  defendants  wixjngfuUy  and  in- 
juriously put,  placed  and  fastened  a  certain  boom,  and  divers 
piers,  logs  and  lund)er  across  the  said  river,  and  kept  and  con- 
tinued the  same  closed  and  fastened  across  the  said  river  fiir  a 
long  time,  to-wit,  for  five  months  thence  next  ensuing,  and 
thereby  < luring  oil  the  time  aforesaid  obstructed  the  said  river, 
and  thereby  hindi-cd  and  prevented  the  plaintitf  from  tloating 
and  driving  his  said  rafts,  etc.,  down  the  said  river  to  market 
By  means  whereof  the  plaintiff  was  hindered  and  prevented 
from  selling  and  disposing  of   his  said  timber,  etc.,  as  he  other- 
wise might,  and  the  same,  by  reason  of  the  great  delay,  became 
and  Avas  much  deteriorat<?d,  and  wholly  lost  to  the  plaintiff. 

The  second  count  stated  the  cause  of  action  somewliat  more 
genemlly,  and  alleged  that  by  rta^x^u  of  the  obstruction  in  the 
river  the  plaintiff  was  prevented  from  selling  his  deals  and 
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lumber  for  so  good  a  price  as  he  otherwise  would  have  done         ^^78. 
and  was  put  to  great  expense  in  taking  care  of  the  same,  and  it    McMillan 
became  much  deteriorated  and  injured  in  value.     There  was  v. 

also  a  count  in  trover  for  other  lumber  alleged  to  have  been  "^^^^^^g^^ 
placed  by  the  plaintiff  in  the  defendants'  boom.  Co'v. 

The  defendants  appeared  separately,  each  pleading  not  guilty, 
and  leave  and  license. 

The  Southwest  Boom  Company  was  incorporated  by  an  Act 
of  the  General  Assembly,  17  Vic,  c.  10.  This  Act  was  con- 
tinued by  35  Vic,  c  44,  and  the  powers  of  the  company  were 
extended  by  37  Vic,  c  107.  One  of  the  questions  raised  in 
this  cause  was  whether  or  not,  as  the  Boom  Company  exercised 
large  powers  over  the  navigable  river,  a  two  latter  Acts  of 
the  General  Assembly  of  this  Province  were  not  ultra  vires. 

The  Boom  Company  was  incorporated  "  for  the  purpose  of 
erecting  such  boom  or  booms,  pier  or  piens,  or  any  other  works 
on  the  shores  "  of  the  southwest  branch  of  the  Miramichi  river 
as  they  might  think  necessary  or  advisable  at  a  certain  specified 
part  of  the  river,  "  for  the  more  conveniently  collecting,  pick- 
ing up,  securing  and  rafting  timber,  logs  and  other  lumber 
floating  down  the  said  river,  and  for  caiTying  on  and  managing 
the  same.  The  4th  section  of  17  Vic,  c  10  declares  that  the 
*•  boom  or  booms  shall  be  so  constructed  as  to  admit  the  passage 
of  rafts  and  boats  and  to  preserve  the  navigation  of  the  river." 

At  the  place  where  the  boom  was  constructed  the  river  was 
about  one-third  of  a  mile  in  width,  and  of  this  the  Boom  Com- 
pany had  appropriated  about  fifteen  hundred  feet  for  their 
boom,  leaving  a  space  of  from  one  hundred  to  one  hundred  and 
fifty  feet  on  the  northern  side  of  the  river  for  the  passage  of 
rafts  and  boats.  It  does  not  appear  that  there  had  been  any 
obstruction  previous  to  the  year  1874,  but  in  the  spring  of  that 
year,  in  consequence  of  an  unusually  large  quantity  of  lumber 
being  in  the  river,  and  from  an  extraordinary  and  sudden  rise 
of  water  the  whole  river  at  and  for  a  considerable  distance 
above  the  boom,  became  so  blocked  up  with  the  lumber  brought 
down  by  the  freshet  that  it  was  impossible  for  anything  to  get 
through,  and  the  whole  navigation  of  the  river  was,  for  a  time 
entirely  closed ;  in  consequence  of  which  the  plaintiff  was 
prevented  from  getting  his  lumber  to  market  until  late  in  the 
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i87S        >mi!iii».r,   and   from   fulHllin^'  a   contract    to   «lelivi.T  dt-als  at 
MrMiLi-.vN    Cliathaiii. 

'*  The  loamerl  Jiulg*?  after  pointinjjr  out  to  the  jury  wliat  the 

wK^T  B^IfJ-M  company  were  authorized  an«l  reijiiired  to  do  l»y  the  tenn^  of 
(Vy.  their  Act  of  Incoi-poration.  left  the  following  questions  to  them : — 

Did  the  company  um'  all  proper  precautions  in  tlie  buihling  of 
the  piers  and  other  work.s  connected  witli  the  lHK)ni,  and  >o 
construct  it  as  not  to  interfere  with  the  passaj^e  of  lioats  an«l 
i-afts,  and  to  preserve  the  navigation  of  the  river,  and  was  the  . 
space  of  one  hundre<l  feet  which  was  left  outside  of  their  Ik>oui 
sufHcient  for  the  purposes  of  navigation  ?     He  diix^ctod  tliem 
that  if  they  came  to  the  conclusion  that  the  company  did  con- 
struct their  Ik^jui  in  the  manner  required  hy  the  Act  and  leave 
a  sufficient  space  open,  and  the  jam  of  lumber  which  oUstructed 
the  river  was  tlie  result  of   inevitable  accident,  and  of  some 
cause  which  the  company  could  not  control, — viz :  The  sudden 
antl  unusual  freshet  which  forced  the  principal  drives  down  the 
river  sooner  than  in  ordinary  seasons,  and  in  an   unusually 
large  quantity  that  could  not  be  controlled  by  ordinary  means- 
then  the  plaintiff  could  not  recover.     One    Bryanton   had  a 
contract  with  the  company  in  regard  to  collecting  in  the  boom 
the  logs  coming  down  the  river.     He  had  made  a  swing  boom, 
which  when  in  use  completely  closed  the  river,  and  it  was 
proved  a  part  of  the  tackle  used  belonged  to  the  company. 
The  learned  Judge  told  the  jury  that  while  he  had  some  doubts 
he  would  direct  them  that  the  company  was  liable  for  the 
Bryanton  Boom  (so  called). 

The  defendant,  McLaughlin,  had  charge  and  conti"ol  of  the 
boom  for  the  company,  but  it  was  not  proved  that  he  ^vas  in 
anyway  responsible  for  the  lumber  claimed  under  the  trover 
count. 

A  verdict  was  found  for  the  plaintiff  for  92158  on  the  counts 

■ 

for  obstructing  the  river,  and  for  .?95.00  on  the  trover  count 

Oct.  IT),  1875.  Weldon,  Q.  C,  moved  for  and  obtained  a 
rule  liinl  for  a  new  trial  (on  the  application  of  the  Boom  Com- 
jmny)  on  the  grounds  of  inLsdirection  and  verdict  against  evi- 
dence ;  and  (on  behalf  of  McLaughlin)  on  the  ground  that  be, 
at  all  events,  was  not  liable  on  the  trover  count. 

June  20, 187G.  Barker,  Q,  C,  shewed  cause,  and  IfeWWi 
Q.  C,  was  heard  in  support  of  the  loile. 
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A  new  argument  on  the  question  of  the  ultra  vires  of  the 
Acts  35  Vic.,  c.  44  and  37  Vic.  c.  107,  was  subsequently  ordered 
hy  the  Court. 

Oct.  11,  1877.     Weldon,  Q,  (7.,  was  heard  in  support  of  the 
validity  of  the  Acts  in  question.     These  Boom  Companies  have 
the  right  not  only  to  erect  l>ooms,but  they  have  the  right  to  fasten 
them  to  the  shores  of  the  river.    The  latter  are  clearly  civil  rights 
and  could  not  be  given  to  the  companies  by  any  authority  other 
than  the  Local  Legislature.     The  Dominion  Parliament  has  no 
power  to  incorporate  a  company  with  local  objects ;  or  to  legis- 
late concerning  riparian  rights.     This  power  is  in  the  Local 
Legislature,  and  the  latter  can  exercise  it,  so  long  as  the  exercise 
of  the  rights  and  the  franchises  given  does  not  interfere  with 
the  navigation  of  the  river.     He  cited  The  Duke  of  Biicdeugh 
V.   The  Metropolitan  Board  of  Works^  Kearns  v.  The  Cord- 
uoainers  Company,^  Lyon  v.  The  Fishmongers  Company^  The 
Attorney  General  v.  The  Consei'vatbrs  of  the  River  ThameSy* 
Attorney  General  v.  Terry ^^  and  Rose  v.  Groves.^ 

Barker,  Q.  C,  contra.     There  is  nothing  in  this  case,  and  no 
point  in  the  argument,  if  the  defendants  have  not  interfered  with 
^he  navigation  of   the    Southwest    Miramichi.     The   originial 
cxharter,  and  the  continuing  and  amending  Acts  must  be  taken 
Xo  have  been  passed  at  the  time  of  the  continuing  or  amend- 
:Kiient.     The  latter   Act   were   passed   since    1867.     By   ''The 
British  North  America  Act,"  the  Dominion  Parliament  have  ex- 
c^lusive  jurisdiction  over  "  navigation  and  shipping."     Must  it 
xiot  then  be  conceded  that  if  in  legislating  it  is  necessary  to 
interfere  with  the  navigation  of  a   river,  that   the  necessary 
^cts  must  be  pa&sed  by  the  Dominion  Parliament  which  then 
I^as  authority  to  legislate  concerning  civil  rights  to  the  extent 
"r-equired  to  make  their  legislation  regarding  navigation  effective. 
-'Again  the  Boom  Company's  Acts  may  be  good  in  part  and  bad 
in  part     They  may  be  good  in  so  far  as  they  relate  to  civil 
eights  and  bad  where  they  deal  with  the  (question  of  naviga- 
tion. 


1878. 

McMillan 
r. 

The  South- 
west Boom 
Co'Y. 


»  L.  R.  5  E.  &  Ir.  App.  418. 
»  L.  R.  1  App.  0.  662. 
*  L.  R.  9,  Chan.  423. 


*  6  C.  B.  N.  S.  .^88. 

♦  1   Hem.   &  M.    31. 
«  5  M.  &  (}.   613. 
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1878  Wf'hhfii,  Q.  C,  ill  reply.     One  legislature  coiild  not  give  to 

MrMiLi^N     the  company  jmi-t  of  its  powers,  ami  anotlier  legislature  another 

y-  part.      Duff*,  J.     (  uuM  not  thr  Dominion  Parliament  give  eer- 

\vEST*BfM»M  t^i'^  rights  to  a  company  incorporated  hy  the   Local   Lrgisla- 

^''»^-  tunj?;     Perhaps  so.     The  pr/mt  here  howewr  is   this:  thi^ 

company  is  incoiporated  for  local  pui-poses,  it  is  a  local  work. 

and  theLocal  Legislature  alone  have  poAver  to  incorpomte  it.  Thi* 

Dominion  Parliament  could  not  give  the  power  to  fasten  lx>0Tn> 

to  the  l»ank. 

('(f.r.  tnlr,  V'f.Jf. 

Thr  following  judgments  were  now  delivered  : 
Allkn,  (.'.  J.  If  the  objection  tnken  in  this  case — that  thv* 
I-K^cal  Legislature  had  no  authority  to  pass  the  Acts  :].")  Vic,  c. 
44  and  .'J7  Vic,  c.  107,  is  valid,  the  plaintiff'  is  chfarly  entitlctl 
to  rt.'cover,  as  in  that  case  the  boom  wouM  be  an  ille^xal  uh- 
structicm  in  the  river,  and  tlie  <letention  of  the  plaintiff's 
hnnber  entirelv  unauthorized. 

'J'his  <[uestion  <lepends  upon  the  construction  to  be  given  to^~^ 
the   words  "  navhjution  tnid  ithlppinfjj'  in  the  J)lst  section  o^^ 
"  The  British  North  America  Act,  18(>7/'  and  to  cci*tain  clau^it   ^. 
of  the  92d  .section.     If  the  right  to  authorise  the  erection  o/* 
booms  for  securing  lumlxjr  in  the  rivers  of  this  Province  coiucs 
under  the  liead  of  "  navigation,"  then  undoulitedly  it  is  one  of 
tlie  subjects  over  Avhich  the  Parliament  of  Canada  has  the  ex- 
clusive right  of  legislation,  and  the  several  Acts  of  the  Prorin- 
cial  Legislature  continuing  the  charter  of  the  Boom  Company, 
and  authorising  the  extension  of  its  limits  would  Ixj  nltni  vh'is. 
On  careful  consideration  of  the  matter,  I  am  inclined  to  think 
that  the  Avord  "navigation"  used  in  connection  Avith  "shipping." 
Avas  not  intended  to  have  such  a  construction  ;  but  tliat  it  was 
used  in  the  sense  in  A^'hich  it  is  used  in  the  seveml  acts  of  ftr* 
liament  of  Great  Britain  relating  to  "  navigation  and  shipping, 
and  in  the  Act  of  the  Parliament  of  Canada  31  Vic,  c  58,  viz: 
the  riglit  to  prescribe  rules  and  regulations  for  vessels  naviga- 
ting the  Avatei-s  of  the  Dominion.     It  appears  by  the  preainbk 
of  that  Act,  tliat  such  a  law  Avasin  force  in  Canada  previous  to 
the  union,  and  thei-efore  the  delegates  would  necessarily  h>^^ 
had  the  subject  befoixj  them  wlien  they  agreed  upon  the  terms 
of  the  British  North  America  Act. 
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If  this  is  not  the  proper  construction  of  the  word,  would  it  ^878 

not  follow  that  the  Local  Legislature  could  not  authorize  the    MCMillan 

construction  of    bridges,  in  connection  with  the  roads,  over  -,      I' 

°  .  .  The  South- 

many  of  the  smaller  streams  of  the  Province  which  are  navigable  west  Boom 
for  boats,  or  floating  lumber  at  certain  seasons  of  the  year, 
tecause  such  bridges  Avould  to  some  extent  obstruct  the  navi- 
gation of  the  stream ;  and  also,  that  the  Local  Legislature 
could  not  authorize  the  erection  of  -wharves  along  the  shores  of 
any  of  our  rivei-s  for  the  use  of  a  vessel  navigating  them. 

Let  us  look  now  to  the  92d  section  of  Tlie  British  North  America 
Act,  and  see  whether  any  of  its  provisions  apply  to  this  case. 
It  declares  that  the  Legislatures  in  each  province  may  exclu- 
sively make  laws  in  relation  to  matters  coming  within  the 
^classes  of  subjects  thereinafter  enumerated,  and  it  states  among 
•others  the  following : — 10th.  Local  works  and  undertakings  (ex- 
tjeptof  certain  classes  not  applicable  to  this  case);  11th.  The 
incorporation  of  companies  with  provincial  objects.  16th. 
Generally  all  matters  of  a  merely  local  or  private  nature 
in  the  province. 

The  Local  Legislature  therefore  clearly  has  a  right  to  incor- 
porate a  Boom  Company,  where  its  objects,  as  in  this  case,  are 
entirely  Provincial,  and  the  erection  of  the  boom,  piers,  etc., 
necessary  for  giving  effect  to  such  an  Act  of  incorpomtion,  are 
undoubtedly  local  works — necessary  and  useful  only  for  this 
lumbering  business  in  one  section  of  the  Province — the  River 
Miramichi.  The  Acts,  then,  were  entirely  within  the  powei"s 
given  to  the  Provincial  Legislature  unless  the  construction  of 
the  word  "  navigation "  is,  as  has  been  contended  for  by  the 
plaintiff's  counsel ;  for  in  that  case  the  general  power  over  all 
local  works  and  undei*takings  must  yield  to  the  particular 
power  given  to  the  Dominion  Parliament  over  the  subject 
matter  of  navigation.  But  I  think  that  is  not  the  proper  con 
struction  of  the  term,  and  therefore  that  the  nets  in  question 
are  not  ultra  vires. 

I  will  now  consider  what  liabilities  attach  to  the  Boom  Com- 
pany by  the  terms  of  their  charter,  17  Vic,  c.  10.  They  were 
incorporated  "for  the  pui-pose  of  erecting  such  boom  or  booms, 
pier  or  piers,  or  any  other  works  on  the  shores  "  of  the  South- 
west Branch  of  the  Miitimichi  River,  as  thev  mic/ht  think 
91 
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company  could  not  control, — viz:  the  sudden  and  unujiual  ireshot         1^78. 

which  forced  the  principal  drives  down  the  liver  sooner  than    McMillan 

in  ordinary  seasons,  and  in  an  unusually  large  ([uantity  that  r. 

could  not  be  controlled  by  ordinary  means — then  the  ])laintiff  '^'"*^  'South- 

J  J  111  WEST  Boom 

could  not  recover.     He  had  some  doubts  whether  the  com-     Co'v. 

pany  was  liable  for  the  effects  of  the  Jiryanton  Boom  (s(j 
called),  but  he  should  direct  them  that  the  company  was  liable 
for  it.  Under  this  direction  the  jury  found  a  verdict  for  the 
plaintiff. 

Admitting,  as  we  must,  that  the  rule  in  reference  to  Acts  of 
this  description,  which  invest  individuals  or  companies  for  their 
own  benefit  and  profit  with  privileges  and  po Wei's  interfering 
with  the  property  or  the  rights  of  others,  is,  that  they  are  to  be 
construed  strictly,  and  that  where  doubts  arise  as  to  the  con- 
struction of  the  language  of  the.  Act,  the  benefit  of  the  doubt  is 
to  be  given  to  those  who  may  be  prejudiced  by  the  exercise  of 
the  powers  granted,  (See  Maxwell  on  Stat.  2G8;  Scales  v. 
Pickein/ng,^  P)*iestlsy  v.  Foxdd^^  Huyhes  v.  Chcder  and  Holy- 
head Railvjay  Companyy  Wood  v.  The  Carleion  Branch  liicU- 
way  Company*)  we  must  also  bear  in  mind  that  the  object  to 
be  attained  in  construing  Acts  of  Parliament  is  to  ascertain  the 
intention  of  the  Legislature  in  passing  the  Act,  and  tliat  this, 
like  the  construction  of  eveiy  other  written  instrument,  is  to 
be  gathered  from  the  language  of  the  whole  Act,  and  not  form 
any  particular  section  or  portion  of  it.  If  we  take  the  words 
of  the  4th  section  alone,  which  directs  that  the  comjmny  shall 
"preserve  the  navigation  of  the  river,"  it  might  be  contended 
that  they  were  prohibited  from  doing  any  act  which  would  in- 
terfere with  the  navigation  ;  but  such  a  construction  would  be 
manifestly  absurd,  and  entirely  at  variance  with  the  chief  ob- 
jects of  the  Act,  viz  :  the  erection  of  piers  and  booms,  to  enable 
persons  engaged  in  this  lumbering  business  to  pick  up,  secure, 
and  raft  timber  and  lumber  iioating  down  the  Miramichi  River. 
The  erection  of  such  piers  and  booms  must  necessarily  inter- 
fere to  some  extent  with  the  rights  which  the  public  had  by 
common  law  to  navigate  every  part  of  the  river,  and  therefore 
it  is  evident  that  some  limitation  must  be  put  upon  the  words 

»  4  Bing.  448.  »  2  M.  &  G    175. 

*  8  Jur  N.  S.  2-21.  ♦  1  Pug:?,*  244. 
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1878        of  the  4th  section,  which  niii.st  be  so  construed  as  not  to  defeat 

MrMiLLAN    ^j^^,  intention  of  the  Legislature  as  expressed  in  the  1st  section, 

The  South-  ^**^^'    ^^    ]>os.sible,    to   give    eftect    to   the    object   of    the  incor- 

WMT  Boom  poration,  and  at  the  same  time  not  to  destroy  the  public  right 

of  naA'iijation. 

But  for  tlie  Act  incorporating  the  Boom  Company  the  erection 
of  the  piei-s  and  booms  in  a  navigable  river  would  have  been  a 
public  nuisance  for  which  an  indictment  could  liave  l>een  sus- 
tained ;  but  the  Legislature  having  authorized  their  erection, 
subject  to  a  certain  condition,  it  seems  to  me  t^  l>e  clear  that  no 
in<lictment  for  a  nuisance  Avould  lie.  unless  it  could  be  shewn 
that  the  company  had  been  guilty  of  some  w:  ongfulness  in  the 
ctmstruction  of  their  boom,  or  had  so  ei'ectcd  it  as  not  to  leave 
a  siiliicient  spaci*  for  the  passage  of  rafts  and  boats.  The  prin- 
ciple of  the  case  of  Hex  v.  Pcdsr^  seems  to  be  applicable.  There 
the  making  of  a  railway  on  a  certain  lint;  was  authorized  by 
Act  of  Parliament,  and  though  the  line  was  so  near  a  highway 
that  the  locomotives  frightened  horses  goi^'f  along  the  highway. 
il  was  held  that  this  interference  with  the  .i -Iits  of  the  public 
bv  the  ordinarv  use  of  the  railwav.  must  be  taken  to  have  been 
contemplated  by  the  Legislature,  and  that  consequently  no  in- 
<lictment  could  be  sustained  for  what  w'ould  otherwise  have 
been  a  nuisance.  The  case  of  Vaaghni  v.  Tlte  Taff  Vale 
Rnllu-ail  Co)ir[Knvf  was  decided  on  the  same  principle,  and  it 
was  held  that  in  the  absence  of  negligence,  no  action  would  lie 
for  an  injury  c^iused  by  the  ordinaiy  use  of  a  railway  author- 
ized by  Act  of  Parliament.  These  cases  were  approved  in  Ihe 
Ildmhier.vintli  Railiray  Company  v.  Bixtndf  wheiv  it  was 
held  that  no  action  would  lie  for  damage  arising  fix)in  vibration 
occasioned  (without  negligence)  by  the  passing  of  trains  on  a 
railway  which  the  Legislature  had  authorized  to  be  built,  be- 
cause the  Couit  could  not  treat  that  as  a  wrong  which  the 
Legislature  had  authorized.  Loi-d  Chelmsford  said :  "  The  86th 
section  gives  power  to  the  company  to  use  and  employ  loco- 
motive engines,  and  if  such  locomotives  cannot  possibly  be  used 
without  occasioning  vibmtion  and  consequent  injuty  to  neigh- 
l)Ouring  houses,  upon  the  principk*.  of  law  that  "  Gmcunqw 
(Uiquis  quid  eoncedit,  concedere  videinir  et  id  sine  qw>  res  ipsa 


y 


'  ^  K.  &  AW.  30.  -  5  H.  ♦  N,  679.  •  L.  R.  4  H.  L  C.  171. 
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€88e  noil  potuity  it  must  be  taken  that  power  is  given  to  cause        1878. 
that  vibration  without  liability  to  an  action.     The  right  given    McMillan 
to  use  the  locomotive  would  otherwise  be  nugatory,  as  each  ^* 

time  a  train  passed  upon  the  line  and  shook  the  houses  in  the  i^xgr  Boom 
neighborhood,  actions  might  be  brought  by  their  ownera,  which  ^®*^- 
would  soon  put  a  stop  to  the  use  of  the  railway."  Lord  Caima 
in  the  same  case,  said  :  "  It  appears  to  me  that  the  effect  of  the 
legislation  on  this  subject  is  to  take  away  any  right  of  action 
on  the  part  of  the  landowner  against  the  railway  company  for 
damages  that  the  landowner  has  sustained.  It  must  be  taken 
from'  the  statements  in  this  case  that  the  milway  could  not  be 
used  for  the  purpose  for  which  it  was  intended  without  vibra- 
tion. It  is  clear  to  demonstration  that  the  intention  of  Parlia- 
ment was  that  the  railway  should  be  used.  If,  therefore,  it 
could  not  be  used  without  vibration,  and  if  vibration  necessar- 
ily caused  damage  to  the  adjacent  landowner,  and  if  it  was  in- 
tended to  presei've  to  the  adjacent  landowner  his  right  of  action, 
the  consequence  would  be  that  action  after  action  would  be 
maintained  against  the  Railway  Company  for  the  damage 
which  "the  landowner  sustained;  and  after  some  actions  had 
been  brought,  and  had  succeeded,  the  Court  of  Chancery  would 
interfere  by  injunction,  and  would  prevent  the  railway  being 
w^orked,  which,  of  course,  is  a  redactio  ad  abaurdumy  and  would 
defeat  the  intention  of  the  Legislature." 

Now,  is  not  this  language  very  applicable  to  the  present  case  ? 
Is  it  not  clear  to  demonstration  that  the  intention  of  the  Legis- 
lature was  tliat  the  boom  should  be  built  and  used;  and  is  it 
not  equally  clear  that  it  could  not  be  used  for  the  purpose  for 
which  it  was  intended  without  interfering  with  the  navigation 
of  the  river,  and  restricting  the  right  which  the  public  had 
before  the  passing  of  the  Act,  of  using  all  parts  of  the  liver 
without  any  obstruction  ?  If  this  is  so,  the  defendants  cannot 
in  my  opinion,  be  liable  to  an  action  for  damage  caused  by 
obstructing  the  passage  of  lumber  down  the  river  unless  they 
have  been  guilty  of  some  negligence  in  the  construction  or 
management  of  their  boom,  or  have  occupied  more  than  a 
I'easonable  portion  of  the  river,  and  not  left  a  sufficient  space 
for  the  passage  of  rafts  and  boats  on  all  ordinary  occasions.  It 
was  contended  that  they  were  bound  to  preserve  the  navigation 
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1B78        of  the  liver  at  all  hazanls.     I  cannot  think  so.     Against  the 
McMillan    effects  of  all  ordinary  floods  and  freshets  that  might  be  expected 
y-  in  that  part  of  the  country,  they  were  bound  to  provide,  and 

WEHT  Boom  ^^  ^  erect  their  boom  as  not  to  cause  the  river  to  be  entirely 
^'o'y.  obstructed  by  the  floating  lumber,  but  to  leave  a  suflicient  jmuss- 

age  open  for  rafts  and  boats,  and  so,  in  the  language  of  the  Act, 
**  to  preserve  the  navigation  of  the  river."  But  against  extra- 
ordinary and  unfoi'seen  floods  and  freshets  such  as  de^icribed  by 
the  witnesses  on  the  occasion  when  the  plaintiflf's  lumber  was 
prevented  from  passing  down  the  river,  I  think  they  were  not 
lx)und  U)  provide,  and  are  not  liable  if  the  obstruction  was 
caused  by  the  rifn  viajui-y  and  not  by  any  negligence  or  improiKjr 
conduct  on  their  part,  either  in  the  constiniction  or  management 
of  the  boom,  or  in  not  leaving  a  suflicient  space  open  to  meet 
all  ordinary  emergencies.  Wldtehoiisc  v.  Blrmhujham  Canal 
CoiiqKiny^  Blyih  v.  liirniinghaiit  Watcrvjorks  ConqKiny^  Tlw 
Great  WeHfern  R<ulv:ay  Comitany  of  Canada  v.  BraiiV 

The  only  objection  which  the  defendants  make  to  the  learned 
Judge's  charge,  is  to  that  part  of  it  which  relates  to  the  Bryan- 
Um  boom.  1  cannot  see  that  they  have  any  cause  of  complaint 
in  reference  to  that.  If  they  contracted  with  Bryanton  to  pick 
up  the  luml>er  and  put  it  into  their  boom,  and  lie,  for  the  pur- 
pose of  facilitating  his  work,  chose  to  put  an  obstruction  in 
the  river  by  Avhich  the  whole  open  space  l>etwecn  the  Com- 
imny's  boom  and  the  northern  shore  was  completely  closed 
during  the  principal  part  of  the  time,  and  only  opened  when  he 
thought  it  necessary  to  do  so,  tliey  must  be  liable  for  the  con- 
se(|uences  of  the  obstruction.  They  cannot  relieve  themselves 
of  the  obligation  which  the  law  imposes  upon  them,  of  keeping 
a  passageAvay  open  for  rafts,  etc.,  by  contracting  with  another 
person  to  do  that  which  they  undertook  to  do  by  their  charter. 
Hole  v.  Sattinyhournc  Ra'dvxiy  Company,^  Pickard  v  SmitL^ 
At  all  events  it  was  quit<3  in  the  power  of  the  jury  to  find 
that  this  Bryanton  boom  was  an  unauthorized  obstruction,  and 
that  the  fact  of  its  being  there  materially  contributed  to  arrest 
the  passage  of  lumber  down  the  river,  and  to  obstruct  the  navi- 
gation beyond  what  the  company  were  authorized  to  do  by 
their  act  of  incorporation. 

»  5  H.  &  N.  928.  >  11  Ezch.  781. 
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As  to  the  objection  that  the  verdict  was  against  evidence, 1^78^^ 


there  probably  was  evidence  on  which  the   jury  might  have    McMillan 

found  in  favor  of  the  defendants ;  but  consideiin*]:  the  peculiar  _      ^* 

\  .  .11  T"^  South- 

cii-cumstances  of  the  case,  that  the  questions  involved  were     west  Boom 

essentially  for  the  determination  of  the  jury,  and  that  the 
Court  could  not  (even  if  they  had  the  right  to  do  so)  form  any 
such  correct  opinion  on  the  facts  as  the  jurors,  who,  from  hear- 
ing the  Avitnesses,  and  possibly  from  their  own  experience  in 
matters  relating:  to  the  drivin^f  of  lumlxjr  and  the  effect  of 
freshets,  necessarily  could  do,  I  am  not  prepared  to  say  that 
there  was  any  such  preponderance  of  evidence  against  their 
verdict  as  would  justify  the  Court  in  saying  that  they  came  to 
a  wrong  conclusion.  Tavo  important  elements  for  their  consi- 
deration were,  the  capacity  of  the  booms  to  hold  the  lumber 
that  might  be  expected  to  come  doAvn  the  riA^er,  and  the  effect 
of  the  Bryanton  boom  ;  and  we  cannot  say  hoAV  far  these  mat- 
ters mav  have  influenced  their  A^erdict 

An  objection  was  taken,  that  under  the  plea  of  "  not  guilty," 
the  Boom  Company  could  not  raise  the  (juestion  of  vis  'major, 
or  shew  their  authority  to  erect  the  lx)om  under  their  charter. 
Had  the  verdict  been  in  favor  of  the  defendant*^,  it  Avould  have 
been  necessaiy  to  determine  these  ([uestions ;  but  it  is  not  so 
now.  I  am  of  opinion  that  the  direction  of  the  learned  Judge 
was  substantially  correct,  and  that  the  A^erdict  against  the  com- 
pany ought  not  be  set  aside. 

As  regards  the  trover  count,  I  do  not  find  any  evidence  to 
make  the  defendant,  McLaughlin,  liable  on  that.  The  plaintiff 
must  therefore  either  abandon  the  damages  given  on  that 
count,  or  consent  to  a  verdict  of  not  guilty  being  entered  for 
McLaughlin,  otherwise  there  must  be  a  new  trial. 

In  the  event  of  this  verdict  standing  against  the  company, 
judgment  to  be  entered  up  as  of  Michaelmas  Term,  1875,  the 
plaintiff  having  died  since  the  trial.  Chit.  Arch.  (8th  ed.),  lOlG, 
1407  ;  Key  v.  Thomson:  In  case  of  a  ncAv  trial,  terms  should 
he  imposed  to  prevent  any  failure  of  justice  by  the  delay  that 
has  taken  place,  and  these  terms  can  be  settled  during  the 
present  sitting  of  the  Court. 


'  2  Han.  224. 
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^S  Weldon,  J.     This  Avas  an  action  for  obstructing  the  South- 

McMillan    west  Branch  of  the  Miramichi  River,  whereby  the  plaintiff  was 
^-  prevented  from  getting  his  lumber  to  market,  and  was  unable 

wEiT  Boom  ^  perform  his  contracts.     The  jury,  under  the  cfirection  of  the 
^'*^'^'  learned  Judge,  found  a  verdict  (six  to  one)  in  favor  of  the  plain- 

tiff, for  82,000  and  odd. 

It  appeared  in  evidence  that  the  boom  was  erected*  under 
authority  of  the  Provincial  Legislature,  17  Vic,  cap.  10,  the  pre- 
amble of  which  states,  "  Whereas  the  erection  of  a  boom  or 
booms  on  the  Southwest  Branch  of  the  Miramichi  River,  in  the 
County  of  Northumbeiland,  would  be  a  great  l>enefit  to  persons? 
en^jacfed  in  tlie  lumber  business,  bv  enabling  them  to  secure 
timber,  logs,  and  other  lumber  floating  do^vn  the  said  river*  at 
a  motlerate  expense."  The  1st  section  of  the  Act  incorpoi»te9 
certain  persons,  under  the  name  of  "  The  Southwest  Boom  Com- 
pany ; "  the  2d  section  fixes  the  capital ;  the  .'^d  section,  the 
organization  of  the  company.  The  4th  section  provides,  *•  The 
lx)om  or  booms  shall  Ije  so  constructed  as  to  admit  the  passage 
of  mfts  and  boats,  and  to  presen'c  the  navigation  of  the  river." 
Section  5  provides  the  time  the  l)Oom  is  to  be  kept  open.  Sec- 
tion 13  "requires  the  company  to  have  such  boom  erected 
^vithin  two  years,  and  a  certificate  under  the  hand  of  the  prin- 
cipal officer  of  the  corporation,  attested  before  a  Justice  of  the 
Peace,  and  filed  in  the  office  of  the  Secretary  of  the  Province,  or 
the  corporate  powei-s  shall  l)e  deemed  null  and  void."  The  14th 
section  provides  that  nothing  in  the  Act  shall  authorize  the 
companies  to  enter  on  the  land  of  any  person  without  their 
consent.  The  Act  was  to  continue  in  force  for  ten  years.  It 
was  subsequently  amended  by  the  Legislature,  and  was  in 
force  when  the  Confederation  Act  passed  and  remained  so  until 
1872,  when  it  was  continued  by  the  Local  Legislature,  and  is 
still  in  operation. 

It  is  the  Act  35  Vic,  cap.  44,  which  it  was  contended  contra- 
vened the  British  North  America  Act,  18G7,  section  91,  No.  10, 
of  subjects  enumerated  as  belonging  to  the  Parliament  of  Can- 
ada,— "  Navigation  and  Shipping."  The  defendants  contended 
that  the  Local  Legislature  were  authorized  to  continue  the  said 
Act  authorizing  the  erection  of  a  boom,  and  in  the  terms  of  the 
Act,  an<l  continuing  the  same  was  within  the  powers  of  the 
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Local  Parliament,  and  the  boom  was  not  illegally  obstructing         ^878 
the  river.  McMillan 

As  to  the  boom  being  established  by  the  authority  of  the  th    «*    ^     . 
Liocal  Legislature  in  1854,  there  is  no  doubt.     It  is  the  legisla-     west  Boom 
tion  of  1872  continuing  the  Act,  which  is  called  in  question.     ^^  ^' 
The  requirements  of  the  Act  of  1854  being  pei-formed,  is  ix?- 
cognized  by  the  Legislature  in  continuing  the  same,  and  by 
further  continuing  the  same  in  1872.     The  Act  presences  the 
light  of  navigation,  and  there  was  no  complaint  that  the  boom 
had  interfered  with  the  navigation  or  infringed  upon  the  rights 
of   the  public,  beyond  what  was  necessary  to  carry  out  the 
objects  for  which  the  Act  was  passed.     It  was,  in  my  opinion, 
within  the  competency  of  the  Local  Legislature  to  continue  the 
same  in  1872  for  a  further  period,  and  the  doing  so  was  no 
interference  with  the  powers  of  the  Dominion  Parliament/  in 
regard  to  navigation  or  shipping.     It  must  be  borne  in  mind 
that  the  Southwest  Branch  of  Miramichi  takes  its  rise  wholly 
vrithin  the  Province  of  New  Brunswick,  and  unless  there  were 
navigable  waters  above,  or  that  the  Government  of  Canada  had 
declared  that  this  stream  was  necessary  for  the  public  works  of 
Canada ;  the  incorporation  of  this  company  would  not  interfere 
with  the  powei*s  of  the  Dominion  Parliament  as  defined  in  the 
words  "  navigation  and  shipping."     It  was  simply  a  work  ren- 
dered necessary  for  the  safe  keeping  of  lumber  floating  down 
that  stream  and  its  contributing  bmnces,  and  in  picking  up, 
securing  and  rafting  of  logs,  timber  and  other  lumber  floating 
down  the  stream.     There  was  no  evidence  to  shew  that  vessels 
ever  passed  up  or  down  at  the  place  where  the  boom  is  erected, 
or  that  there  had  been  any  interruption  in  passing  of  logs  and 
lumber  down  the  stream,  other  than  was  necessary  for  the  safe 
keeping  on  ordinary  occasions  or  freshets.      The  Legislature 
having  expressly  authorized  the  erection  of  the  boom  by  the 
corporation  and  permitted  such  piers  and  booms  to  bo  erected 
and  used  for  the  securing  of  lumber  floating  down  the  said 
river,  the  company  have  only  done  what  they  were  authorized 
to  do,  and  if  this  interfered  with  the  common  law  right  of  the 
plaintiff  to  have  a  free  passage  down  the  river  for  his  lumber, 
the  Legislature  has  restricted  that  right  for  the  general  l)cnefit 
of  all  who  lumbered  on  that  stream,  and  to  afford  protection  by 
92 


ijoesnot  t refluent,  anaasc<i  only  in  Uietn-snot  seasons < 
I  think,  havt'  lieen  cuntoinplatod  in  iisiny  tho  tonn  "ni 
anil  shipping,"  used  in  the  ili.striljntion  of  powers  of  Lc 
and  eonseqULiuIy,  I  think,  tlie  Act  to  cuntiuuu  the  orij 
was  within  the  legislative  powers  nf  the  Local  Parliar 
The  df-fi.-nilanL's  having  thtMi  d-mf  no  moie  than  tl 
authoiizcd  to  do  hy  thrr  erection  of  this  boom,  then  tY 
of  the  plaintiH'  that  they  wrongfully  put  and  placed  t 
across  the  river,  tuust  ncees-'^aiily  fail  unless  it  be  shi 
tlie  defendants,  hy  sonic  neglect  or  omission  on  th 
caused 'the  unnecessaiy  detention  of  the  plaintiff's  Ii 
the  boom,  it  was  contended  by  the  defendants,  an 
evidence  clearly  shewed,  that  in  the  spring  of  187-4  ar 
fresliet  occurred  in  ^laitrh  and  April,  breaking  up  the  i 
said  river  and  forcing  down  all  the  himlier  from  i 
streams  by  reason  whereof  a  Jam  was  formed  at  th 
which,  with  the  ice,  extended  sevei'al  miles  on  the  li 
thirty  feet  high.  Some  of  the  witnesses  estimated  th 
at  ninety  millions  of  feet,  some  less  than  seventy  mill 
this  remained  until  the  month  of  July.  All  the  men 
michi  could  not  have  prevented  the  jam.  Such  a  fre 
not  occurred  within  the  memory  of  the  oldest  witm 
river  where  the  boom  was  placed  b  about  fifteen  IiuH' 
wide.  The  passage  in  the  boom  was  about  one  bun 
flftv  tf^t.      TTnH  thn  TOAsmm^  in  thp.  K-miii  lif^n  twien  t 
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in  July.     There  was  no  negligence  imputed  to  or  proved  against        1878. 

the  defendants.     If  there  had  been  no  boom  there  the  logs,    McMhjan 

probably,  would  not  have  formed  a  jam ;  but  the  boom  was  ^      ^' 
-  "^       .  J        »  The  SouTH- 

there,  sanctioned  by  the  solemn  Act  of  the  Legislature.     Does     west  Boom 

not    this  case   come   within   the   ruling   of   Hellish,  L.  J.,   in         ^^' 

yickolU  V.  MarsldantU  who  savs :  "  Can  the  defendant  excuse 

hei-self  by  shewing  that  the  escape  of  water  was  owing  to  vU 

TiiajoVy  or  as  it  is  termed  in  law,  "  act  of  God,"  and  secondly  if 

she  can,  did  she  in  fact  make  out  the  escape  was  so  occasioned  ? 

Now,  with  respect  to  the  first  question  the  ordinary  rule  of 

law  is,|  that  when  the  law  creates  the  duty,  ami  the  pai*ty  is 

disabled  from  performing  it  without  any  default  of  his  own,  by 

the  act  of  God  or  the  King's  enemies  the  law  will  excuse  him ; 

but  when  a  party,  by  his  own  contract,  created  a  duty  he  is 

bound  to  make  it  good  notwithstanding  any  act  of  inevitable 

necessity  ? " 

In  the  case  under  consideration  the  Act  of  Incorporation 
creates  the  duty  to  keep  the  spa<;e  in  the  boom  open  for  the  pass- 
ing of  i*afis  and  boats.  But  the  extraordinaiy  down  power  of 
rain  and  freshet,  the  ice  breaking  up,  the  extraordinaiy  rush  of 
logs  from  the  streams,  all  combined  to  fonn  a  jam  against  the 
boom,  which  no  human  foresight  could  have  guarded  against  or 
prevented.  This  case,  I  think,  comes  within  the  ruling  that 
the  obstruction  was  owing  to  the  vis  iiuijor. 

The  jury  in  answer  to  a  question  put  to  them  by  the  learned 

Judge  said  the  space  left  was  not  sufficient.    The  jury  were  not 

unanimous,  but  no  complaint  of  the  space  in  the  boom  being 

insufficient  has  arisen  since  its  erection,  over  twenty  years,  and 

there  was  no  evidence  of  the  width  of  the  channel  of  the  river, 

though  the  flats  and  channels  were  represented  to  be  over 

fifteen  hundred  feet,  that  was  from  bank  to  l»ank.     From  the 

length  of  time  the  boom  had  been  there,  and  the  absence  of  any 

evidence  to  shew  the  space  left  for  the  passage  of  lumber,  and 

for  ordinary  pui-poses  of   navigation    had    been    sufficient,   I 

think  there  was  no  evidence  to  warrant  the  finding  of  the  jur}% 

and  that  the  space  left  was  sufficient.    The  whole  evidence  shews 

the  delay  of  the  plaintiff's  lumber  was  occasioned  by  the  vis 

rtiajor  which  excused  the  defendants. _^______ 

^  46  L.  J.  178;  ~ 
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1 878  I  ain  therefore  of  opinion  there  was  no  evidence  to  warrant 

McMillan    the  finding  on  the  tii"st  tliroe  counts  of  the  declaration,  nor  on 
**  the  trover  count.     There  should  Ix^  a  further  investi^^ration  as 

"vKST  Brxl'i  regards  the  fourth  and  fifth  counts,  and  a  new  trial  should  Ix* 
Coy.  granted  upon  i>ayment  of  costs,  as  the  VL*rdict  is  against  evi- 

dence. McLaughlin's  name  shouM  lx»  struck  out  of  the  plead- 
ings; either  party  should  have  liberty  to  amend  declaration 
and  pleas.  The  plain titi'  liaving  died  sincj  the  trial,  an  order 
should  be  made  to  retain  his  name  for  V.i'  purpose  of  a  new 
trial,  or  the  verdict  V)  staml  as  sucuritv.  -Iiuuld  the  verdict  be 
for  the  plaintiff  t>r  his  representative  if  .lUstitute*!  as  plaintiff. 
Wetmukk,  J.  1  think  the  learned  Ji:  Ige  left  the  case  to  the 
jury  (juite  trnj  favorably  to  tlie  rlefenda  t>.  Under  the  charge, 
unless  the  jury  Were  of  opinion  that  tl..*  defendants  were  guilty 
K){  negligence  and  ol  c- instructing  tin*  i'0»jm  contrary  to  section 
four  of  thi'ir  charier,  t'l  v  wAx-^t  havt-  !\»'ind  for  the  defendants. 
The  question  as  to  wlntlit- r  or  not  t!;e  defendants  constructed 
their  lx)om  so  as  to  ailmit  the  passa^o-  of  rafts  and  boats,  and 
to  preserve  the  navigation  of  the  rl  i*.  v,-as  found  against  the 
defi.'udants,  and  I  think  nv)si  properl\  -.j.  Leaving  a  .space  of 
one  hundred  fert,  or  as  some  of  the  witnesses  .say,  one  hundi-ed 
and  fiftv  feet  in  width  in  a  river  of  some  sixteen  or  seventeen 
hundretl  feet  wide,  <lown  which  such  an  immen.se  Cjuantity  of 
hnnber  annually  pas.ses ;  and  along  which  steamers  can  and  do 
])ass  where  this  lx;oni  i.s  placed,  and  entirely  clasing  up  the 
pa^isage  of  the  remaining  width  of  the  river  with  a  swing  boom 
could  scarcely  Ix;  tortured  into  anything  else  than  an  almost 
entire  i)revention  of  the  passage  of  rafts  and  boats  and  a  com- 
plete obstruction  of  the  navigation  of  the  river.  The  4th  sec. 
of  17  Vic,  c.  10  (L.  k,  P.  A.,  vol.  3,  p.  85G.;,  this  company's 
cliarter  of  incorpomtion,  is  as  follows :  "  The  lxx>m  shall  be  so 
constructed  as  to  admit  the  passage  of  rafts  and  boats,  and  to 
preserve  the  navigation  of  the  river."  This  charter  has  been 
accepted  by  the  defendants,  and  if  the  boom  Ls  not  constructed 
in  accordance  with  its  terms,  I  think  the  defendants  are  liable 
to  individuals  for  any  damage  sustained  by  reason  of  the  ob- 
struction, whether  there  was  negligence  in  the  construction  or 
management  of  it  or  not.  The  heavy  freshet  (act  of  God,  as 
it  is  called),  or  the  imu^ual  quantity  of  lumber  that  came  down 
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tho  river  that  season  will  not,  in  my  opinion,  furnish  the  least        1878. 

excuse.     It  was  urged  that  if  the  boom  had  not  been  there,  all,    McMilian 

or  nearly  all  the  lumber  that  came  down  the  river  that  sprint;  ^' 

The  South- 
would  have  gone  to  sea  and  been  lost,  and  dozens  or  hundreds     ^^t  Boom 

of  people  would  have  been  ruined.  What  possible  difference  ^^*^- 
can  this  make  to  the  plaintiff's  rights  ?  It  is  no  doubt  very  satis- 
factory to  those  whose  property  was  fortunately  saved  by  the 
boom,  but  not  quite  so  satisfactory  to  the  plaintiff  who  lost,  as 
the  jury  found,  some  $2158  by  Uie  boom  being  there,  and  may 
have  been  well  nigh,  if  not  quite,  ruined  thereby.  I  see  no 
reason  why  the  plaintiff  should  be  the  sole  contributor  to  saving 
the  property  of  others.  The  Boom  Company  would  make  a 
good  profit  in  the  boomage  which  the  law  authorized  them  to 
receive,  and  if  it  suited  the  company  to  keep  an  illegally  con- 
structed boom  on  the  river,  it  is  but  reasonable  they  should  pay 
any  damages  the  plaLu tiff  sustained  by  its  illegal  obstruction  of 
the  passing  of  his  raft. 

The  Act,  if  it  authorizes  interference  with  public  rights, 
which,  if  it  permits  any  obstruction  of  the  navigation  of  the 
river  it  certainly  must,  has  to  be  construed  most  strongly  against 
the  company:  Wood  v.  The  Carleton  Branch  RaUivay  Gonnpctny} 
Dever  v.  South  Bay  Boom,  Company.^  The  Act  in  express 
words  only  gave  the  company  a  right  to  erect  such  a  boom  as 
would  admit  the  passage  of  rafts  and  boats,  and  would  preserve 
the  navigation  of  the  river.  The  4th  section  was  no  mere  mode 
of  procedure  or  doing  away  with  proofs  previously  necessary, 
as  held  in  Tlte  River  Wear  Comniissioiiers,  appellants  and 
A  damson,  et  al,  respondents,^  sustaining  the  Court  of  appeal  in 
its  reversing  the  judgment  of  the  Queen's  Bench  Division.  In 
delivering  judgment  the  Lord  Chancellor  (Lord  Cairns),  at  page 
749,  says :  "  The  Court  of  Appeal  has  been  of  opinion,  and  he 
thought  rightly,  that  the  injuiy  was  not  in  this  case  occasioned 
by  the  voluntary  act,  or  by  the  negligence  of  the  respondents ; 
that  it  could  not  have  been  prevented  by  any  human  instru- 
mentality, but  that  it  Avas  occasioned  by  a  vis  major,  viz,  by 
the  act  of  God  in  the  violence  of  the  tempest."  (In  the  present 
case  if  negligence  or  improper  construction  of  the  boom  is  ma- 

>  1  Pugs.  244,  247.         »  1  Pugs.  116,  117.        »  L.  R,  2  Priv.  C.  App.  733. 
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_?^!?        terial  the  jury  have  found  it  against  the  defendants,  and  they 

McMillan    have  also  found  that  the  boom  interfered  with  the  navigation). 

The  Sorni-  ^^  ^^^  same  page  the  Lord  Chancellor  proceeds,  ''  The  Lord 

WEHT  Boom  Chief  Baron  states,  no  man  can  be  answerable  unless  by  express 

C  'o'v 

contract,  for  any  mischief  or  injury  occasioned  to  another  by 
the  act  of  God.  Lord  Justice  Mellish  states  that  the  act  of 
God  does  not  impose  any  liability  on  any  body.  Mr.  Justice 
Denman  states  that  in  every  Act  of  Parliament  wonls  are  not 
to  be  construed  to  impose  a  liability  for  an  act  done,  if  the  act 
is  substantially  caused  by  a  superior  power  such  as  tlic  law 
calls  the  act  of  Ciod."  The  Lord  Chancellor  says,  in  his  opinion, 
these  expressions  are  broader  than  is  warmnt-ed  by  any  authori- 
ties of  which  he  is  aware.  But  supposing  tlie  expressions  are 
all  right,  what  has  the  act  of  God,  the  v'ih  nuijor,  to  do  with  it? 
If  tlie  boom  was  not  there  what  possible  damage  would  the 
heavy  freshet  have  done  the  plaintiff  ?  It  would  simply  have 
enaV)led  the  plaintiti*  to  get  his  lumber  to  market  a  little  sooner 
and  probably  with  k-ss  expense  than  he  could  have  done  with- 
out it,  an  advantage  instead  of  a  detriment  to  the  plaintiff. 
What  has  the  vi^  major  to  do  with  the  large  amount  of  lumber 
that  was  put  in  the  stream  that  season  ?  It  was  the  defend- 
ants* business  to  provide  themselves  with  the  knowledge  of  the 
quantity  of  lumber  expected,  and  to  have  provided  against  all 
damage,  no  matter  at  what  expense,  and  to  have  secured  just 
such  means  as  the  nature  of  the  situation  required  to  prevent 
any  damage  to  the  plaintiff,  or  anyone  else  by  reason  of  their 
boom  interfering  (as  the  juiy  found  it  did)  with  the  floating 
down  the  river  of  rafts  and  its  navigation,  and  thereby  save 
themselves  as  much  as  possible  from  paying  damages.  Re- 
suming Lord  Cairns' judgment,  page  750: — "If  a  duty  is  cast 
upon  an  individual  at  Common  Law  the  act  of  God  will  excuse 
him  from  the  performance  of  that  duty.  No  man  is  compelled 
to  do  that  wliich  is  impossible.  It  is  the  duty  of  a  carrier  to 
deliver  safely  the  goods  entrusted  to  his  care ;  but  if  in  car- 
rying them  with  propei  care,  they  are  destroyed  by  lightning 
or  swept  away  by  a  flood  ho  is  excused,  because  the  safe 
delivery  has,  by  the  act  of  God,  become  impossible.  ♦  ♦  ♦  If, 
however,  a  man  conti'acts  that  he  will  bo  liable  for  the  damage 
occasioned  by  a  particular  state  of  ciixsumstances ;  or,  if  an  Act 
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of  Parliament  declares  that  a  man  shall  be  liable  for  the  dam-        ^^^^' 
age  occasioned  by  a  particular  state  of  circumstances,  I  know    McMillan 
of  no  reason  why  he  should  not  be  liable  for  the  damage  oc-  ^• 

casioned  by  that  state  of^circumstances,  whether  the  state  of  ^e^t^b^i 
circumstances  is  brought  about  by  the  act  of  man  or  the  act  of  Oo'y. 
God;  there  is  nothing  impossible  in  that  which,  on  such  hypothe- 
sis, he  has  contracted  to  do,  or  which  he  is  by  the  Statute  ordered 
to  do,  namely,  to  be  liable  for  the  damages.  If,  therefore,  by 
the  section  to  which  I  have  referred  it  is  meant  that  the  owner 
of  every  vessel  shall — independently  of  whether  anything  has 
happened  which  would  at  Common  Law  give  a  right  of  action 
against  anyone, — pay  to  the  undertakers  the  damage  done  by  a 
ship  to  the  pier,  I  should  be  unable  to  see  any  reason  why  the 
payment  should  not  be  made  in  the  manner  required  by  the 
Statute.  I  cannot,  however,  look  upon  this  section  of  the 
Statute  as  intended  to  create  a  right  to  recover  damages  in  cases 
where  before  the  Act  there  was  not  a  right  to  recover  damages 
against  some  one." 

The  4th  section  of  the  company's  charter  is,  "  The  boom  or 
booms  shall  be  so  constructed  as  to  admit  the  passage  of  rafts 
and  boats  and  to  preserve  the  navigation  of  the  river."  Is  not 
this  most  unquestionably,  to  the  very  letter,  a  contract  that  the 
company  will  erect  a  boom  that  shall  admit  the  passage  of  rafts 
and  boats,  and  shall  presei-ve  the  navigation  of  the  river,  and 
that  at  all  times,  or  does  it  not  amount  to  a  statutoiy  declara- 
tion that  the  boom  shall  be  so  constructed  ?  If  so,  and  the 
boom  is  so  constructed  that  the  passage  of  the  plaintiff's  raft 
was  entirely  prevented,  or  the  navigation  w^as  not  preserved,  in 
either  case,  surely  the  defendants  are  responsible  under  the  law 
laid  down  by  Lord  Cairns,  and  previously  quoted,  where  he 
says,  "  He  cannot  look  upon  this  Statute  as  intended  to  create 
a  right  to  recover  damages  in  cases  where,  before  the  Act,  there 
was  not  a  right  to  recover  damages  against  some  one."  In  this 
case  there  is  this  marked  difference  that  for  any  obstruction 
such  as  a  boom  previous  to  the  company's  charte)*,  the  act 
would  be  illegal,  and  any  damage  sustained  could  be  recovered; 
the  charter  being  in  the  nature  of  a  contract  that  the  company 
will  comply  with  its  terms,  and  only  so  far  as  the  company  does 
so  comply  will  it  afford  any  excuse  for  the  obstruction.     The 
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company  iiiAy  then  Ije  <aud  to  have  cfjain/ci^  that  the  bo 
shall  not  int*rffere  with  the  pas«2e  of  zaft«.     This  conu 
m'/st  unq€*t:onably  ha«  been  violated  in  re*peci  t*:*  the  pla 
tiff '«f  raft.     I  can  %e  nothing  that  vrVA  warrant  ibe  inir>i 
lion  of  a   '.<'-  ranjor.  or  of    an  unusualiv  lar^e  'laantiiy 
iijml>^r  f:o:iiinii  down  the  river  that  season  into  the  terms  of 
4th  section,  to  mod  if  v  or  excuse  its  clear  unMue«tionabltf  int 
pretation   fso  far  as  resanls  th-  plaintiff*'^  right    t->    rt-co 
darnatfes  anv    more   than   vou   could   ali-i:r  the    term>    of 
written    contract    between    the  parties    framed  in  the  wo 
of  the  4th  section.      The  defendants  have  ^ul^stantiallv  c 
xmf:UA  that  the  boom  shall  >.«  coastnicte*J  >o  as  to  a*lmit 
pasKa^re  of  raft*,  and  no  ''i<  m<jij»fr  will  vxcuse  their  liabil 
for  dama^^e^  cause^l  by  its  not  being*  w  constructe«l :    thi« 
clearly  established   by  the  case  quote^l.     Wliatever  might 
said  in  answer  to  an  indictment  for  o>»stnicting  the  river 
a  charter  to  erect  a  >>oom  having  been  grante«l  —  it  is  need! 
to  discu.ss  in  the  present  case.     We  are  simply  dealing  with 
plaintiff's  right  to  recover  damages  by  rea<ion  of  thedefenda 
en.-ctinjj  a  >XK)m,  the  defendants  had  no  rijht  bv  law  to  er 
namely,  such  a  one  as  preventer!  the  passage  of  the  plaint? 
raft  Ooo»e  lumJjer  Is  not  meant  .  down  the  river.     But  o 
apart  from  the  view  I  have  stated,  the  jury  under  a  cl 
most  favorable  to  the  defendants,  have  found  that  the  da 
to  the  plaintiff  was  cause<l  by  the  boom  Ijeing  so  constiiic 
not  to  arJmit  the  passage  of  rafts  and  Ijoais,  and  to  preser 
navigation  of  the  river,  and  I  think  the  propriety  of  th» 
ing  cannot  Ix;  questioned  under  these  circumstances ;  hf 
the  heavy  freshet  and  the  heavy  quantity  of  logs  thf 
down  the  river  that  season,  or  the  rather  earlv  time  the 
came  down,  afford  the  least  shadow  of  excuse  for  the 
done  to  the  plaintiff?     The  quantity  of  lumber  likelj 
down  was  a  matter  for  the  defendants  to  have  ascertf 
to  have  made  provision  to  secure  it  without  damage  f 
who  had  a  right  to  the  navigation  of  the  river  for  I 
boat,  and  provision  should  have  been  made  to  hav 
against  any  freshet.    The  finding  of  the  jur}*-  rer 
necessary  to  resort  to  this  extreme  position,  whk 
hard  it  may  seem  to  be,  is,  I  think,  a  strictly  le 
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boom  was  erected  which  did  prevent  the  passage  of  the  plain-        1878 
tiff's  raft,  and  the  jury  have  found  that  the  stoppage  of  the    McMillan 
raft  was  caused  by  the  boom  not  being  constructed  so  as  to  r. 

admit  the  passage  of  rafts,  and  not  by  the  quantity  of  logs  in  '^^^  South- 
the  river  or  the  severity  of  the  freshet.  0^, 

I  quite  agree  with  the  learned  Chief  Justice  upon  the  ultra 
vires  question  of  the  Act. 

The  pleas  were  not  guilty,  and  leave  and  license.  Upon  the 
latter  it  is  not  pretended  the  defendants  can  succeed.  It  was 
contended  that,  under  not  guilty,  the  defence  set  up  was  not 
admissible.  The  Common  Law  Procedure  Act,  12  th  sub -section 
of  section  86  provides:  in  actions  for  tort  the  plea  of  not  guilty 
shall  operate  as  a  denial  only  of  the  breach  of  duty  or  wrong- 
ful act  alleged  to  have  been  committed  by  the  defendant,  and 
not  of  the  facts  stated  in  the  inducement,  and  no  other  defence 
than  such  denial  shall  be  admissible  under  that  plea.  It  is  said, 
as  the  putting  the  boom  there  was  authorized  by  the  Act  of 
Assembly,  the  wrongful  act,  as  charged,  of  the  boom  being  there 
was  raised  by  the  general  issue  and  the  right  to  have  the  boom 
in  the  river  was  available  under  that  plea.  I  very  much  doubt 
if  this  position  can  be  sustained,  but  suppose  it  can  be  sustain- 
ed, putting  the  heavy  freshet  and  the  large  quantity  of  logs 
that  came  down  the  river  that  season  out  of  the  question,  it  is 
quite  clear  the  plea  was  not  sustained,  for  the  river 
was  so  obstructed  that  the  plaintiff's  raft  was  stopped  for 
months,  and  as  the  boom  was  not  constructed  so  as  to  admit 
the  passage  of  rafts,  it  was  therefore  an  illegal  structure. 
Then,  the  defendants  must  invoke  something  further  to  sustain 
their  defence,  namely,  the  act  of  God,  the  vis  major,  the  heavy 
freshet,  and  even  this  will  not  suffice.  The  freshet,  of  itself, 
would  only  have  expedited  the  plaintiff  s  raft  getting  to  mar- 
ket, and  probably  have  saved  expense.  The  extra  large  quan- 
tity of  logs  must  be  called  in  to  aid  the  defence,  or  it  amounts 
to  nothing.  Surely,  under  the  sub-section  I  have  (quoted,  the 
vis  major,  the  heavy  freshet  and  the  extra  quantity  of  logs 
cannot  be  introduced  under  the  general  issue.  The  verdict 
should,  I  think,  be  sustained,  subject  to  a  reduction  of  the  dam* 
ages  on  the  trover  count.  If  the  plaintiff  wishes  it  sustained 
against  McLaughlin,  I  think  he  would  not  l)e  liable  for  these 
93 
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^^"S        damages.     If  the  plaintiff  consents  to  this  reduction  the  venlict 
MrMiLLAN    should  be  sustained,  if  not,  there  should  be  a  new  trial. 

^'  Di'FF,  J.     I  entirely  concur  in  the  judgment  of  the  learned 

WKAT  IkxtM  ^^^^^  Justice  and  i^-ith  the  i*easons  he  has  given, 
rvv.  Fisher,  J.     I  have  in  no  way  changed  ray  mind  since  the 

trial.  I  entirely  concur  in  the  judgment  of  the  learned  Chief 
Justice  on  the  question  of  nit  in  vireA.  The  verdict,  I  think, 
iof)king  at  the  whole  case,  was  against  the  weight  of  evidence. 
The  company  are,  I  think,  liable  for  the  effects  of  the  Brj-anton 
l3oom,  but  it  was  impossible  for  them  to  do  more  than  they  did. 
Tlie  freshet  was  an  extraordinary  one.  I  am  of  opinion  thei-e 
should  l»e  a  new  trial  on  payment  of  costs. 

Jxulgment  accordivgly. 


1878  FRASER  V.  DEWITT. 

rehrnnn/.  DEWITT,   APELLANT,   AND   FRASER,   RESPONDENT. 

(Equity  Appeal.) 

Parties  to  suit — Practice  in  Equity — Alienation  during  suit 

—  When  aliemee  should  he  Ttiade  a  jmHy — Stay  of  proceed- 

ings  until  jrroper  parties  are  before  tite  Court 

— Barristers'  report — Confimiation 

of  —  Objections  to  —  Where 

objection  appears  upon 

thefa^e  of  the  report, 

\Vlicre  tho  plaintiff  pending  a  suit  in  Equity  makes  snch  an  alienation  i^  his 
property  as  to  render  the  alienee  a  necessary  part  to  the  suit  he  sliould  apply 
tf>  tnc  Court  to  have  the  latter  made  a  party  to  the  suit. 

S^mhU.  The  defendant  when  he  becomes  awars  of  the  alieoatioo  might  apfdy 
to  the  Court  to  stay  proceeding  until  the  proper  parties  are  before  uie  Coiut. 

AVIicre  the  Court  directed  commissioners  to  oivide  certain  lands  and  rrferred  the 
matter  to  a  barrister  to  take  an  account  of  the  rents  and  pmfita  of  the  lands, 
it  was  held  that  the  barrister  might  make  his  report  without  waiting  for  the 
commissioners  to  divide  the  land,  and  that  a  change  in  the  oommisrionen  coM 
not  in  any  way  affect  the  questions  referred  to  hun. 

Where  the  whole  matter  appears  upon  the  face  of  the  report  it  may  be  open  to 
object  to  a  barrister's  report  beug  confirmed,  althou^  no  esoeptioiui  have 
been  filed  to  it. 

The  facts  of  this  case,  as  well  as  tho  points  diseussed  on  tbe 
ai'gument  are  fully  set  out  in  tho  judgment  of  the  Chirf 
JuHticc. 


DeWitt. 
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April  23,  1877.     Lugrin  suppoi-ted  the  appeal,  and  E.  L, 1S78 

Wetmore  was  heard  for  the  respondent.  Fraser 

Cm\  adv,  vult  ''• 

The  following  judgments  were  now  delivered  : — 

Allen,  C.  J.  This  was  a  suit  for  partition,  and  for  an 
account  of  rents  and  profits,  brought  by  Eraser,  the  respondent, 
against  DeWitt,  the  appellant. 

Fi*aser  claimed  to  be  the  owner  of  two-thirds  of  a  lot  of 
land  in  the  Parish  of  Wakefield,  in  the  County  of  Carleton, 
granted  to  one  Henry  Smith,  and  by  him  conveyed  to  William 
Roberts. 

Roberts  died,  intestate,  and  without  children,  in  Feb.  1851, 
leaving  a  widow,  and  two  sisters,  viz :  Isabella  Powers,  (a 
widow)  and  Elizabeth  Akerley,  wife  of  William  Akerly ;  and 
a  half  brother,  Mark  Needham. 

In  Sept.  1855«  William  Akerley  and  his  wife  made  a  convey* 
ance  to  one  John  DeWitt,  by  which  they  professed  to  convey 
to  him  two  undivided  thirds  (§)  of  the  above  lot  of  land  ;  and 
Lucy  A.  Roberts,  (the  widow  of  William  Roberts)  also  conveyed 
to  DeWitt  all  her  right  of  dower  in  an  undivided  half  of  the 
same  land. 

In  May  1857,  Lucy  A.  Roberts,  (the  widow)  and  Mark 
Needham,  conveyed  to  Isabella  Powers  (one  of  Roberts'  sisters) 
all  their  respective  rights  and  interests  in  this  lot  of  land. 

In  Juno  1857,  Isabella  Powers  conveyed,  by  way  of  mortgage, 
to  Mark  N.  Powers,  all  her  right  and  title  to  this  land  ;  and  in 
April  1860,  she  released  and  conveyed  her  equity  of  redemption 
\n  the  land  to  the  said  Mark  N.  Powers. 

In  May  1860,  Mark  N.  Powers  conveyed  all  his  right  title 
^nd  interest  in  the  land  to  the  respondent.  Eraser;  and  ho 
therefore  claimed  to  be  the  owner  of  two  undivided  thirds  of 
the  land. 

The  appellant  makes  out  his  title  thus : — In  May  1857,  John 
PeWitt,  (who  held  under  a  deed  from  Akerley  and  wife  in 
Sept.  1855)  made  a  conveyance  to  Charles  Dewitt,  by  which  he 
professed  to  convey  two  undivided  thirds,  (§),  and  in  July  1858 
jCharles  DeWitt  reconveyed  the  same  property  to  John  DeWitt. 

In  August,  1859,  John  Dewitt  conveyed  to  the  appellant 
pi  this  case  (Daniel  Dewitt)  an  undivided  half  of  the  above 


r. 
DkWitt. 
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^^"^  property — not  recognizing  any  right  of  Mark  Needham  in  the 
Frahku  property ;  but  admitting  the  plaintiff's  right  to  an  undivided 
half. 

The  plaintiffs  claim  to  two-thirds  of  the  property  seems  to 
have  been  admitted,  as  the  bill  was  taken  ^jro  canfessOy  and  a 
decree  made  in  July,  1871,  appointing  Commissioners  to  divide 
the  lands  and  directing  two-thirds  of  it  to  be  allotted  the  plain- 
tiff (Eraser)  and  one-thii-d  to  the  defendant ;  and  also  directing 
an  account  to  be  taken  of  the  rents  and  profits  received  by  the 
defendant  from  that  part  of  the  land  allotted  to  the  plaintiff. 

The  l>arristcr  made  his  report,  dated  29th  April  1876,  and 
repoited  that  the  value  of  the  lumber  cut  by  the  defendant  on 
the  whole  lot,  between  May  1800,  when  the  plaintiff  acquired 
his  title  to  the  land,  and  the  28th  July  1874,  ivlien  he  parted 
v/ith  it,  was  of  the  value  of  J:?944,  of  which  the  plaintiff  was 
entitled  to  two-thirds,  or  8G20  ;  and  that  no  partition  of  the 
lands  was  made  under  the  decree  prior  to  the  plaintifi  s  parting 
with  his  interest  in  the  land. 

No  exceptions  were  filed  to  the  barrister's  repoit,  and  in 
May  187G,  an  order  nisi  was  obtained  to  confirm  it,  with  the 
exception  of  that  part  which  referred  to  the  interest  which  the 
plaintiffs  claimed,  and  the  statement  that  no  partition  had  been 
made  before  the  plaintiff  parted  with  his  interest  in  the  land. 

Cause  was  shewn  against  the  confirmation  of  the  report,  and 
in  July  187G,  it  was  ordered  that  the  part  of  the  report  before 
mentioned  (that  pait,  I  presume,  which  the  plaintiff  did  not 
object  to)  should  be  confirmed ;  that  the  defendant  should  pay 
to  the  plaintiff  the  sum  of  S625  reported  to  be  due  him ;  that 
the  costs  of  the  cause  up  to  the  date  of  the  report  should  be 
borne  by  the  parties  in  proportion  to  their  respective  rights, 
i.  6.,  two-thirds  by  the  plaintiff  and  one  third  by  the  defendant; 
and  that  the  costs  from  the  date  of  the  report  on  the  proceed- 
ings had  to  recover  the  said  sum  of  3625  be  taxed,  and  paid  by 
the  defendant. 

The  defendant  has  appealed  from  this  judgment  on  a  number 
of  grounds,  which  may  be  reduced  to  the  following : 

1st.  That  the  suit  had  abated  by  the  tranflmiBBJcm  of  the 
plaintiff's  interest  in  the  property  in  July  IS^^i  <^q4  that  all 
\!jfi^  subsequent  proceedings  were  void* 
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2nd.  That  tho  primaiy  object  of  the  suit  being  the  partition 
of  the  land,  the  barrister  had  no  power  to  aet  on  the  reference 
till  the  commission  of  partition  was  executed,  and  no  decree 
could  be  made  on  the  barrister's  report,  whicli  was  only  ancil- 
lary to  the  partition. 

3rd.  That  the  decretal  order  of  the  8th  July,  1876,  under 
which  the  barrister  was  directed  to  tiake  the  account,  was 
altered  in  November  1873,  on  the  plaintiff's  application,  by- 
changing  the  commissionei*s ;  and  therefore  the  original  adminis- 
tration became  void. 

4th.  That  until  the  partition  was  completed,  no  order  for 
the  costs  of  the  partition  could  be  made ;  and  that  the  plaintiff 
by  parting  with  his  interest  in  the  property,  had  precluded 
himself  from  completing  the  partition,  and  should  pay  costs  to 
the  defendant. 

5th.  That  the  Judge  was  wrong  in  refusing  to  hear  the 
defendant's  objections  to  the  barrister's  report,  because  no 
objections  had  been  filed. 

Cth.  That  the  plaintiff  having  abated  the  suit  by  his  own 
act,  could  not  proceed  for  a  part  of  the  claim  and  leave  the 
main  question  unsettled. 

There  appears  to  have  been  some  irregularity  in  this  case. 
The  barrister,  apparently  without  any  authority  on  that  point, 
has  found  that  the  plaintiff  parted  with  his  interest  in  the 
property  in  July  1874,  a  year  and  nine  months  before  the 
barrister  made  his  report,  and  the  fact  that  he  did  so,  is  not 
disputed ;  and  this  it  is  contended,  abated  the  suit,  and 
rendered  all  the  subsequent  proceedings  void.  It  is  said  in 
Dan.  Pr.  (3rd)  1153,  that  if  a  transmission  of  the  interest  in  a 
suit  of  a  plaintiff  or  defendant  takes  place  after  the  commence- 
ment of  the  cause,  it  is  necessary  that  the  pei-son  to  whom  the 
interest  is  transmitted  should  be  before  the  Court,  and  until 
he  is  made  a  party,  the  suit  is  not  absolutely  abated  but  deemed 
defective.  And  at  page  1160,  it  is  said  that  if  a  plaintiff  suing 
in  his  own  right,  made  such  an  alienation  of  his  property  as  to 
render  the  alienee  a  necessary  party  to  the  suit,  but  not  at  the 
same  time  to  deprive  himself  of  all  right  in  the  question,  he 
should  bring  the  alienee  before  the  Court  by  supplemental  bill. 
That  was  the  former  practice ;  but  since  the  Equity  Act,  17 


1878 


Fraser 

r. 
DEWrrr 
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1S78.         Vict.  c.  18,  s.  30,  such  a  party  can  be  added  on  petition,  without 

Fraser      filing  a  supplemental  bill. 

As  the  plaintiff  knew  when  he  pail^d  with  his  interest  in  the 
property,  he  should  have  applied  to  make  his  alienee  a  party  to 
the  suit ;  but  I  apprehend  it  was  quite  competent  for  the  de- 
fendant, when  the  fact  came  to  his  knowledge,  to  apply  to  the 
Court  to  stay  proceedings  in  the  suit  till  the  proper  parties  were 
before  the  Court.  Whether  by  parting  with  his  interest  in  the 
property,  the  plaintiff  deprived  himself  of  all  right  in  the  ques- 
tion involved  in  the  suit,  and  whether  his  alienee  would  have 
any  rights  in  the  rents  and  profits,  might  depend  upon  the 
tenus  of  the  conveyance  to  him.  At  all  events,  it  seems  to  me 
that  the  alienee  had  such  an  interest  in  the  matter  referred  to 
the  barrister,  that  he  should  have  been  before  the  Court  while 
that  reference  was  going  on. 

I  do  not  think  there  is  anything  in  the  objection  that  the 
barrister  could  not  act  on  the  reference  till  the  commissioners 
had  made  partition  of  the  land.  One  was  not  dependent  on  the 
other  in  any  way  by  the  terms  of  the  decree  or  the  commission. 
Tlie  plaintiff  was  to  be  allotted  two-thirds  of  the  land  by  metes 
and  bounds,  and  the  defendant  the  other  third.  Neither  do  I 
think  the  change  of  the  commissioners  affected  in  any  way  the 
question  referred  to  the  barrister.  In  all  respects,  except  the 
names  of  the  commissioner  (with  whom  the  barrister  had 
nothing  to  do)  the  decretal  ordei-s  remained  unchanged. 

There  appears  to  be  an  objection  to  setting  this  cause  down 
on  fui-ther  directions,  and  adjudicating  upon  the  costs  in  a  case 
of  this  kind,  before  the  Commissioners  have  made  return,  and 
their  report  has  been  confirmed. 

Whether  the  defendant  had  a  right  on  shewing  cause  against 
the  confirmation  of  the  barrister's  report,  to  raise  the  objecUon 
that  it  was  premature  to  confirm  the  report  until  the  partitioii 
of  the  land  had  been  made ;  and,  also  that  the  suit  had  abated 
— no  exceptions  having  been  filed  to  the  repoi*t*«*it  is  perhaps 
unnecessary  to  determine  at  present.  There  is  no  doubt,  that 
in  some  cases  it  is  open  to  enquii*e  whether  the  Master^  con- 
clusions are  right,  though  no  exceptions  have  been  filed;  as 
where  the  whole  matter  appeal's  upou  the  face  of  the  report ; 
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Adams  V.  Cldxton,^  Here  it  appeared  on  the  face  of  the  report 
that  the  plaintiff  had  parted  with  his  interest  in  the  land  since 
the  suit  commenced,  and  also,  that  np  to  that  time  no  partition 
had  been  made.  The  barrister  drew  no  conclusions  from  either 
of  these  facts — nor  indeed,  were  they  referred  to  him  to 
enquire  about.  I  can  see  no  reason  therefore  why  the  defendant 
should  be  required  to  file  exceptions  to  the  barristers*  report  on 
either  of  these  grounds.  He  does  not  except  to  the  report,  or 
to  any  conclusion  which  the  barrister  has  drawn ;  but  says,  in 
effect,  that  for  the  facts  stated  in  the  report,  it  ought  not  to  be 
confirmed  because  the  suit  has  abated,  or  is  defective  for  want 
of  parties. 

I  think  the  appeal  should  be  allowed. 

Weldon,  J.  I  dissent  from  the  judgment  of  the  learned 
Chief  Justice  in  this  only,  that  I  think  the  defendant  in  the 
suit,  the  appellant  here,  should  have  filed  exceptions  to  the 
barrister  s  report. 

Fisher,  Wetmore  and  Duff,  J  J.,  concurred  in  the  judgment 

of  the  Chief  Justice. 

Appeal  allowed. 


1878 


Doe  Dem  STEPHENSON  v.  TRUE. 

Ejectment  for  Tion-payment  of  rent  —  Vacant  possession  — 

Judgment  nisi — Whetlier  inde  for  absolute  in  the 

first  instance.     Irregularity — Setting  aside 

judgment. 

The  lessor  of  the  plaintiff  having  a  right  of  re-entry,  and  there  being  a  half- 
yearns  rent  due  oroaght  an  action  of  ejectment,  and  the  premises  being  vacant 
service  was  effected  hy  posting  the  declaration  and  notice  on  the  door  of  the 
hoose.  Motion  having  oeen  made  for  judgment  nisi  the  Court  granted  a 
rule  nisi  with  directions  for  it  to  be  sen'cd  in  the  same  manner  as  the 
declaration.  The  lessor  of  the  plaintiff  treated  the  rule  as  a  rule  for  judgment 
HIM,  and  not  receiving  an  appearance  in  the  time  aUowed,  signed  final 
judgment  against  the  casual  ejector,  and  issued  a  writ  of  habere  facias 
unoer  which  he  was  put  into  possession.  On  motion  to  set  aside  the  judgment 
and  writ,  it  was  held  (by  Allek,  C.  J.,  Weldon,  Wbtmore  and  Dcff,  JJ., 
Fisher,  J.  dissenting)  that  it  was  the  duty  of  the  plaintiff's  attorney  to  see 
what  role  was  granted  on  his  own  application,  and  that  the  judgment  was 
irregular  and  should  be  set  aside. 

Semble,  Under  these  circumstances  the  lessor  of  the  plaintiff  is  entitled  to  a 
rule  absolute  for  judgment  nisi  in  the  first  instance. 

This  was  an  application  to  set  aside  the  judgment  signed 
against  the  casual  ejector  in  this  case  and  the  writ  of  habere 

»  G  Ves.  230. 


Fraser 

r. 
DEWrrr. 


1878 


February. 


744  Cases  in  the  supreme  court, 

^^78  facias  issued  thereon,  for  irregularity.  The  lessor  of  the 
Stephen-son  plaintiff  had  proceeded  under  sec.  24  of  cap.  12G  of  the  Revised 
**•  Statutes,  a  half  year  s  rent  being  in  arrear,  the  landlord  having 

a  right  of  rc-entiy,  and  the  premises  being  vacant.  The  declara- 
tion was  served  by  affixing  a  copy  to  the  door  of  the  house. 
In  Trinity  Term  1870,  the  plaintiff  moved  for  judgment  against 
the  casual  ejector  and  a  rule  nisi  was  granted,  which  was 
directed  to  be  served  in  the  same  manner  as  the  declaration. 
The  rule  was  never  taken  out  but  the  plaintiff  after  waiting 
twenty  days  and  no  one  appearing  signed  judgment  and  issued 
a  writ  under  which  the  lessor  of  the  plaintiff  was  put  into 
possession.  A  rule  nisi  to  set  aside  the  judgment  and  the  writ 
of  habere  facias  having  been  granted, 

October  20th,  1877.  G.  F,  Gregory  shewed  cause.  The  rule 
which  Mr.  Fraser  obtained  in  this  case  was  a  rule  for  judgment 
ni^i  against  the  casual  ejector,  and  not  a  rule  nisi  for  judgment 
nisi.  But  even  that  was  not  necessaiy,  as  the  service  was 
good  without  an  order  of  the  Coui-t.  1  R.  S.  c  126  s.  24,  is 
only  a  re-enacting  of  the  provisions  of  the  Act  50,  Geo.  3,  c.  21, 
which  says  that  a  service,  such  as  was  had  in  this  case,  is  a 
legal  sei^viccy  and  although  these  woixls  are  left  out  in  the 
Revised  Statutes,  it  was  only  to  guaixl  against  the  use  of 
unnecessary  and  immaterial  words.  See  Doe  v.  Copp  /  Doe  v. 
Dyson ;'  2  Tidd  s  Prac.  (9  Ed.)  1 201, 1219 ;  2  Arch.  Prac  (12  Ed.) 
1037. 

Oct.  22.  E,  L,  Wetniore  in  reply.  This  was  a  clear  irregu- 
larity. The  plaintiff  obtained  a  rule  nisi  for  judgment  niai, 
and  chose  to  treat  it  as  a  rule  for  judgment  nisi.  True 
had  until  the  succeeding  term  to  come  in  and  pay  the 
rent  or  shew  that  no  rent  was  due.  The  Court  will  not  impose 
terms  and  there  is  no  need  of  an  affidavit  of  merits.  The  plain- 
tiff's counsel  knew  what  the  judgment  of  the  Court  was  and 
should  have  seen  that  the  rule  was  properly  entered  up,  and  if 
it  was  entered  improperly  by  mistake  or  otherwise  my  client 
is  not  to  suffer. 

My  learned  friend  contends  that  the  rule  should  have  been 
absolute  in  the  first  instance.  That,  I  contend,  is  not  the 
practice  here,  and  our  practice  is  so  settled  that  it  cannot  be 

M  B.  &  C.  250.  »  1  M.  ft  W.  77. 
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changed.     Where  the  declaration  and  notice  are  posted,  it  has        1878 
always  been  the  practice  to  take  a  rule  nisi  for  judgment  StEBBXKam 
nisi.      The    words    *'  should    be    legal  service  thereof "  are  v. 

purposely  omitted  from  the  Revised  Statutes  so  as  to  leave  '^*^"^ 
the  whole  matter  with  the  Court.  But  even  if  I  am  wrong  in 
this  and  my  learned  friend  right,  it  will  make  no  difference,  for 
we  are  not  to  look  at  what  the  Court  might  have  done,  but  at 
what  it  did.  They  gave  a  rule  nisi  with  directions  to  have  it 
served  in  the  same  manner  as  the  declaration,  and  the  plaintiff 
cannot  treat  it  as  anything  different.  The  judgment  was 
clearly  irregular. 

Car,  adv.  vuU, 

The  following  judgments  were  no  delivered  : 

Allen,  C.  J.  This  was  an  application  to  set  aside  the  judg- 
ment signed  against  the  casual  ejector  in  this  case  and  the 
writ  of  hahere  facias  issued  thereon  for  irregularity,  it  having 
been^signed  too  soon,  as  was  contended. 

It  is  an  action  for  non-payment  of  rent,  and  the  house  being 
unoccupied,  the  declaration  was  served  by  affixing  a  copy  on 
the  door.  In  Trinity  Term,  187G,  the  plaintiff  moved  for  judg- 
ment against  the  casual  ejector,  and  a  rule  nisi  was  granted, 
which  would  properly  have  been  returnable  at  the  next  term, 
and  which  was  directed  to  be  served  in  the  same  manner  as 
the  declaration.  This  rule  was  never  taken  out,  but  the 
plaintiff  signed  judgment  against  the  casual  ejector  on  the 
16th  July  187G,  and  issued  an  habere  facias  under  which  the 
lessor  of  the  plaintiff  was  put  in  possession. 

It  is  contended  that  the  judgment  was  regularly  signed  and 
required  no  rule  nisi,  because  the  Act  50  Geo.  3,  c.  21  s.  22, 
(which  is  a  copy  of  the  English  Statute  4  Geo.  2,  c.  28)  which 
substituted  this  mode  of  proceeding  for  the  common  law 
remedy  in  case  of  a  forfeiture,  and  authorised  the  declaration 
to  be  served  by  affixing  a  copy  on  the  door  of  the  demised 
messuage,  declared  that  *'  such  affixing  should  be  legal  service 
thereof." 

Without  disputing  that  the  correct  practice  under  that  Act 

might  have   been  as    contended  for,   and  that  the  plaintiff 

would  have  been  entitled,  on  producing  the  necessary  affidavits, 

to  the  ordinary  rule  for  judgment  against  the  casual  ejector, 

04 
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^^78        vrhich  wtis  a  conditional  rule,  (not  i-equiring  to  be  served), 

flTEPHENfiox  that  unless  the   tenant  in   possession  appeared   and   pleaded 

^-  within  the  time  limited,  iudgment  .should  l)e  entered  for  the 

True  .     .  '  o      o 

plaintiff,  and  that  if  the  t<*nant  did    not   appear  within  the 

time,  the  plaintiff  was  entitled  to  sign  judgment — see  Tidd's 

Pr.  (8  Ed.)  537  ;  Chit.  Arch.  (8  Ed.)  034,  9G9 ;  Doe  dem  Taylor 

V.  Roe — I  think  that  affords  no  answer  to  the  application  to 

set  aside  the  judgment  in  this  case  for  the  following  reason : — 

The  Court  did  not  grant  the  oixlinarj-  rule  for  judgment 
against  the  casual  ejector,  (which  probably  might  have  been 
granted  if  the  practice  had  been  referred  to),  but  granted  a 
rule  ntsiy  with  directions  as  to  the  mode  of  service.  It  was 
the  duty  of  the  plaintiff's  attorney  to  ascertain  what  rule  was 
granted  on  his  application ;  and  had  he  done  so,  he  would 
have  seen  that  the  rule  required  to  be  served,  and  that  he  was 
not  entitled  to  sign  judgment.  His  judgment  is  therefore 
clearly  irregular. 

I  am  not  sure  that  the  practice  of  the  Court  in  cases  of  this 
description  has  l)een  entirely  unifoim.  My  impression  is,  that 
generally  the  Court  has  only  granted  a  rule  nisi,  to  be  served 
in  the  same  manner  as  the  declaration;  and  it  may  be  that 
that  is  an  unnecessary  proceeding,  and  that  we  ought,  in  order 
to  save  time  and  expense,  to  adopt  the  practice  as  laid  down  in 
Tidd  and  Archbold  unless  there  are  some  peculiar  circumstances 
requiring  a  variation  from  that  practice. 

I  do  not  think  the  omission  in  the  1  Rev.  Stat.  c.  126,  s.  24, 
of  the  words  contained  in  the  50  Geo.  3,  c.  21 — that  the  affixing 
the  copy  of  the  declaration  on  the  door  of  the  premises  should 
be  legal  service  thereof — affects  the  case  in  anyway;  as  the  section 
declares  that  "  if  the  declaration  cannot  be  sei'ved,  or  there  be 
no  tenant  in  actual  possession,  a  copy  thereof  may  be  affixed 
to  the  door  of  the  house,"  &c.  This  is,  in  effect,  declaring  that 
such  affixing  shall  be  a  legal  service  of  the  declaration. 

For  the  reasons  stated,  I  think  the  judgment  was  irregular, 
as  being  unauthorised  by  the  rule  obtained  by  the  plaintiff's 
own  counsel ;  but  there  is  nothing  to  shew  that  tho  tenant 
Tnie,  has  been  in  the  slightest  degree  injured  by  it»  as  he,  no 

^  ]  Allen  1. 
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doubt,  had  adandonod  the  possession  of  the  house,  and  he  has        >S78 
made  no  affidavit  of  merits.     We  are  not  therefore  inclined  to  SrKrjtENsoM 
give  any   costs  of  setting  aside  the  judgment — ^at  all  events,  *'• 

not  unless  True  gives  an  undertaking  not  to  bring  any  action 
of  trespass  against  Stephenson.  See  WentwoHh  v.  Bvdlen^ 
Abbott  V.  GreemvooiV 

Weldox  and  Duff,  JJ.,  concurred. 

FlSH£R,  J.  This  was  an  application  to  set  aside  the 
judgment  entered  in  this  cause  and  execution  executed  for 
irregularity. 

It  appears  from  the  papers  on  tile  that  in  Easter  vacation 
in  the  39th  year  of  Her  Majesty  s  reign,  Stephenson,  the  lessor 
of  the  plaintiff,  discovering  that  True  his  tenant  had  abandoned 
the  possession  of  certain  premises  held  from  him,  and  there 
being  a  half  year!s  rent  due  him,  and  nothing  to  distrain  upon, 
instituted  the  necessary  proceedings  to  recover  possession  of 
the  premises. 

On  the  22nd  day  of  May,  in  the  said  year  187G,  ho  caused  a 
declaration  in  ejectment,  as  of  Easter  Term  in  the  said  year,  in 
the  usual  form  and  terms,  with  the  ordinary  notices  addressed 
to  True  by  the  casual  ejector,  to  be  affixed  on  the  front  door 
of  the  messuage  or  hotel,  in  the  declaration  mentioned,  and 
upon  the  front  door  of  the  shop,  in  the  declaration  mentioned, 
there  being  no  tenant  in  possession  of  either  hotel  or  shop. 

It  appeared  from  the  affidavit,  laid  before  the  Court  with  the 
original  declaration  and  notice  on  the  motion  for  judgment  made 
by  Mr.  Fraser,  that  the  declaration  and  notice  had  been  posted 
up,  there  being  no  tenant  in  actual  possession  of  the  hotel  or 
shop  at  the  time ;  that  $200  were  due  from  the  tenant  True  to 
his  landlord  Stephenson  for  a  half  year's  rent  under  an 
indenture  of  lease,  dated  the  2nd  April,  1875;  that  there  was 
no  sufficient  distress  to  be  found  on  the  premises, — in  fact  that 
Jbhere  were  no  goods  or  chattels  whatever  to  be  found  on  the 
premises ;  that  the  door  of  the  hotel  and  shop  were  fastened 
and  locked,  and  the  windows  of  the  lower  story  of  the  house 
,or  hotel  were  all  locked  up;  that,  at  the  time  of  affixing  the 
/declaration  and  notice,  Stephenson  had  power  to  re-enter  the  said 
fnessuages  and  promises  with  the  appurtenances  by  virtue  of  the 

^9B.  &C.  84Q.  •  7  Dowl.  634. 


r. 
True. 


748  CASES  IN  THE  SUPREME  COURT, 

^^78 lease  aforementioned.    The  papers  were  all  filed  and  an  entiy  of 

Stefhkxm)!?  the  judgment  made,  and  at  the  expiration  of  the  usual  time,  no 
person  having  appeared,  final  judgment  was  entered  up  against 
the  casual  ejector.  In  my  opinion  these  are  all  the  facts,  neces- 
sary to  be  shewn  to  the  Court,  to  entitle  the  lessor  of  the  plaintiff 
to  judgment,  and,  as  the  records  of  the  Court  shew  that 
they  have  all  been  proved,  the  judgment  is  regular. 

If  this  were  a  judgment  founded  on  a  proceeding  to  recover 
premises  in  an  ordinary  case  of  vacant  possession  at  common 
law  it  would  be  different  The  lessor  of  the  plaintiff  in  this 
suit  has  proceeded  to  recover  the  premises  in  question  from  his 
tenant,  who  ha.s  abandoned  the  possession,  leaving  nothing  on 
the  premises  to  distrain  upon,  under  the  provisions  of  a  statute 
which  was  enacted  for  his  relief  specially  and  to  get  rid  of 
some  of  the  difficulties  and  delays  which  have  been  suggested 
in  this  c&se. 

The  English  Statute  of  4  Geo.  2,  c  28,  s.  2,  was  enacted  in 
this  Province,  by  50  Geo.  8,  c.  21,  s.  22,  in  express  words  with 
the  exception  of  the  preamble,  and  substantially  by  chapter 
126,  sec.  24,  of  the  Revised  Statutes,  which  is  as  follows : — 

"  When  a  half  year's  rent  shall  be  in  arrear,  if  the  landlord 
have  a  right  of  re-entry  for  non-payment  thereof,  he  may, 
without  any  formal  demand  or  re-entry,  proceed  by  ejectment 
for  the  recovery  of  the  premises.  If  the  declaration  cannot 
be  served,  or  there  be  no  tenant  in  actual  possession,  a  copy 
thereof  may  be  affixed  to  the  door  of  his  house,  or  if  there  be 
no  house  thereupon,  some  conspicuous  part  of  the  premises." 

The  lessor  of  the  plaintiff  had  shewn  to  the  Court  all  the 
facts  required  by  the  Statute,  and  was  entitled  to  judgment 
It  is  said  that  simply  affixing  the  copy  of  the  declaration  to 
the  door  of  the  house  is  not  sufficient.  It  is  all  that  the 
Statute  i-equires,  and  if  the  Court  ever  has  required  more» 
with  great  deference  I  humbly  submit,  it  has  exceeded  its 
authority.  The  mode  of  serving  a  declaration  in  ejectment 
in  case  of  an  ordinary  vacant  possession  at  common  law  ia 
subject  to  the  practice  of  the  Court,  which  it  has  estaUialied. 
The  proceedings  by  the  landlord  against  a  tenant  mz  mosiUiB 
in  arrear,  who  has  abandoned  the  possession,  and  takni  away 
his  goods  and  chattels^  ^o  tha,t  there  is  notbing  left  to  dktiwi 


HILARY  TERM,  XLL  VICT.  749 

upon  are  regulated  by  the  Statute,  and  it  would  be  i-ather  extra-         1878 

ordinary  if  the  Statute  passed  specially  for  his  relief,  had  not   Stkfhenson 

placed  him  in  a  better  condition  than  in  any  other  case  of  v- 

vacant  possession.     It  was  urgerl  that  in  addition  to  posting       True. 

up  the  declaration,  he  should  also  post  up  the  rule  niai.    If 

this  had  been  deemed  necessary,  would  not  the   Statute  have 

so  enacted,  or  have  declared  that  he  should  be  governed  by 

such  practice.    The  words  of  the  Statute  are  positive,  "  If  the 

tenant  cannot  be  served,"  that  is,  as  I  understand  it,  served 

according  to  the  ordinary  practice  of  the  Court,  "  or  there  bo 

no  tenant  in  actual  possession,  a  copy  thereof  may  be  affixed 

to  the  door  of  the  house,  or  if  there  be  no  house  thereupon, 

some  conspicuous  part  of  the  premises."     This  is  all  the  law 

requires,  and  this  has  been  done.     I  am  unable  to  discover 

reason  or  authority  for  anything  further.      He  has  done  all 

the  law  re'][uires,  and  having  done  it,  is  entitled  to  judgment, 

unless  the  tenant  appears  within  twenty  days.     If  the  tenant 

had  been  personally  served,  no  rule  nisi  need  to  have  been 

served  on  him,  and  it  is  conceded  that  judgment  could  have  been 

entered  up  at  the  end  of  twenty  days.     If  that  be  so,  upon  what 

principle  can  it  be  necessary  to  serve  or  affix  a  rule  nisi  on 

the  premises  when  the  Statute  only  requires  the  alternative  of 

serving  the  tenant,  or  affixing  this  notice  in  case  of  vacant 

possession,  to  entitle  the  landlord  to  judgment.     The  affidavits 

in  this  case  are  in  all  respects  similar  to  the  affidavits  in  use 

since  the  passing  of  the  English  Statutes. 

Mr.  Tidd,  on  page  1219  of  his  Practice,  says  "  where  the  ser- 
vice of  the  declaration  is  perfect,  as  when  it  was  personally 
served  and  the  notice  read  over  and  explained  to  the  tenant  or 
his  wife,  the  Court  will  grant  a  i-ule  absolute  to  enter  up  judg- 
ment in  the  first  instance.  The  rule  for  judgment  is  also  ab- 
solute in  the  first  instance  when  the  premises  are  deserted  and 
the  landlord  proceeds  under  the  Statute  4  Geo.  4,  cap.  28,  s.  2." 
Archbold  states  the  practice  in  the  same  terms.  I  only  refer  to 
this  to  show  what  the  practice  of  the  Queen's  Bench  was  in  a 
case  of  this  kind,  which  has  always  been  held  to  govern  and 
guide  the  Courts  of  this  Province.  But,  though  the  practice 
in  Elngland  is  uniform  and  clear,  I  rest  my  judgment  upon  the 
plain  language  of  the  Statute,  which  has  prescribed  what  has 
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1878.         to  1)0  <lono,  and  I  tliiiik  this  Court  has  no  power  to  change  it  or 
Stephenson  a«ld  to  it.     It  Avas  urcced  that  the  Revised  Statutes  are  different 
'  •  from  the  old  Statute  of  Georojc  Hi.     In  iny  opinion  they  are  sub- 

Mtantiallv  the  same.  The  old  Statute  had  never  been  amended 
and  the  Revised  Statutes  contain  the  same  provisions,  only  for 
economy  of  words  omittin^^  what  are  not  material.  But  then 
it  is  urged  that  the  words  "  and  such  afiixing  shall  be  deemed 
legal  service  thereof"  are  omitted,  and  it  is  also  stated  that  the 
practice  has  always  been  to  affix  a  rule  nisi  on  the  premises. 
If  this  be  so  it  shews  that  no  new  piucticc  was  introduced  after 
the  passing  of  the  Revised  Statutes  by  I'eason  of  the  omis- 
sion of  these  words,  so  that  these  woi'rls  could  have  no  efft*ct. 
The  Statute*  of  Geo.  4  positively  enacted  what  is  in  effect  en- 
acted in  the  Revised  Statutes.  The  demand  and  re-entry 
had  Ix'ien  made  and  the  service  was  legal,  so  that  no  argument 
can  Iw  deduced  from  any  supposed  omis.»>ion  from  the  Revised 
Statutes ;  and  if  such  was  the  practice  it  arose  from  inattention, 
and  was  not  only  contrary  to  the  practice  of  the  Queen's  Bench, 
but  to  the  express  language  of  the  Statute. 

Something  was  said  as  to  the  force  of  the  i-ule,  and  as  to  the 
duty  of  the  counsel  moving  to  see  that  his  rule  was  properly 
taken  out.  I  think  there  was  nothing  to  look  after.  The 
motion  was  made  under  the  Statute  by  counsel,  and  all  the 
Attorney,  who  entered  up  the  judgment,  had  to  do  was  to  see 
that  a  notice  had  been  made  and  the  declaration  and  affidavit 
duly  filed,  and  that  a  rule  had  been  entered  up  by  the  clerk. 
With  the  knowledge  of  these  facts  he  was  entitled  to  his  judg- 
ment under  the  Statute,  there  being  no  obligation  on  his  part 
to  enquire  of  his  counsel  as  to  the  terms  of  the  rule,  and  as  I 
understand  it,  the  rule  entered  in  the  clerk's  book,  which  con- 
tains the  record  of  the  minutes  of  this  court,  was  only  an 
entry  for  judgment  against  the  casual  ejector  and  was  as 
follows : 

John  Doe  on  the  demise  of     *" 
Matthew  Stevenson, 

V.  '^    Mr.  Eraser  reads  dedaratioi) 

Richard  Roe.  ^     aud  oiSdavit  of  service. 

Amos  True, 
Tenant  in  possession.         J  Jhde  nm. 
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Mr.  Gregory  has  made  an  affidavit  of  the  minutes  on  the        18?8 
recoixls  of  the  Court,  at  different  times,  of  causes  which  have  Stephensoj^ 
been  carried  down  to  judgment  to  shew  that  there  has  been  «?• 

no  uniform  practice  on  the  point.     That  would  be  important       True. 
if  this  was  a  matter  regulated  by  the  practice  of  the  Court, 
but  in  this  case  the  lessor  of  the  plaintiff'  has  proceeded  as  the 
Statute  provides,  and  I  know  of  no  authority  that  can  deprive 
him  of  his  right  to  judgment  absolute. 

If  there  was  anything  in  the  contention  of  the  defendant,  I 
think  that  he  has  shewn  no  grounds  to  entitle  him  to  the 
consideration  of  the  Court.  Judgments  are  generally  set 
aside — regular  judgments  because  the  defendant  meant  to  try— 
and  for  irregularity  because  they  will  subject  the  defendant's 
property  to  seizure.  As  these  principles  do  not  apply  as 
strongly  to  a  suit  in  ejectment  as  to  other  causes,  this  Court 
has  somewhat  relaxed  the  rule  in  relation  to  ejectment,  and 
left  the  defendant  to  resort  to  his  action  of  ejectment  in  turn. 
What  claim  has  the  defendant,  on  his  own  shewing,  to  the 
consideration  of  the  Court  ?  He  abandons  his  landlord's 
property,  pays  no  rent,  and  as  if  determined  to  annoy  and 
injure  him  all  he  can,  actually  refuses  one  hundred  dollars 
offered  by  the  landlord  to  induce  him  to  give  up  possession, 
when  he  discovered  that  he  was  leaving  the  premises  and 
boarding  up  the  windows.  And  what  reason  does  he  assign 
for  calling  upon  the  Court  to  set  aside  the  judgment  ?  Not 
that  he  has  any  defence,  not  that  he  has  lost  a  trial,  not  that 
he  desires  a  trial,  but  that  "  he  was  the  last  person  that  occu- 
pied the  premises  prior  to  the  execution  of  the  writ  of  possess- 
ion, and  when  he  removed  from  the  house  on  said  premises,  ho 
retained  possession  thereof  by  fastening  up  the  doors  and 
windows  thereof,  and  locking  the  dooi*s  and  retaining  the  keys 
thereof,  and  leaving  a  small  quantity  of  furniture  in  the  house," 
— which  was  so  small  that  it  does  not  appear  that  any  person 
had  ever  been  able  to  find  it.  In  cfliect  he  informs  the  Court 
that  he  is  doing,  and  asks  the  Court  to  assist  him  to  do,  the 
very  thing  the  Statute  was  originally  passed  to  avoid  and 
provide  against,  as  is  stated  in  the  preamble  to  the  English 
Statute  4  Geo.  2,  c.  28,  sec  2. 
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1878  I  aiii  therefore  of  opinion,  from  the  facts  disclosed  in  this 

Stephenson  case,  that  if  this  was  an  ordinary  case  of  judgment  in  ejectment 

^'  the  Court  should  not  interfere,  but  leave  the  tenant  his  remedy 

Trce  •  •      • 

by  ejectment,   if  ho  has  any ;  but  this  is  a  case  under  the 

Statute,  and  the  lessor  of  the  plaintiff  has  done  all  the  law  re- 
quires   to    entitle    him    to   judgment,   and    the    rule   to   set 
aside  the  judgment  and  subsequent  proceedings  should  be  dis- 
cliarged. 

Wetmore,  J.     I  entirely  agree  with  the  judgment  of  th 
learned  Chief  Justice  as  to  the  setting  aside  of  the  judgment, 
but  I  think  the  defendant  is  clearly  entitled  to  his  costs,  as  h 
has  l)ecn  illegally  turned  out  of  possession. 

Rule  absolute,^ 


1878. 


March, 


PRICE  V.  ERB. 

In  this  case  reported  ante  pp.  708-711  Mr.  Justice  Fisher  wai^ 
of  opinion  that  the  rule  should  be  discharged.     His  writtena^ 
judgment,  which  was  mislaid  and  could  not  be  found  until 
after  the  case  was  reported,  was  as  follows : — 

Fisher,  J.    This  was  an  action  of  trespass  and  false  impris- 
onment tried  before  me  at  the  King's  Circuit  for  July  1876. 
The  defendants  justified  under  certain  resolutions  and  proceed- 
ings taken  for  school  purposes.    At  the  close  of  the  case  it  was 
agreed  that  I  should  direct  the  jury  that  the  justification  had 
not  been  made  out,  and  that  the  jury  should  assess  the  damages 
and  a  verdict  should  be  entered  for  the  plaintiff  thereon ;  and 
that  the  whole  question  of  law  and  fact  should  be  submitted 
to  the  Supreme  Court,  who  should  have  power  from  the  whole 
case  to  alter  the  verdict  and  direct  a  non-suit,  or  a  verdict  to 
be  entered  for  the  defendants,  or  such  of  them  as  the  Court 
should  direct 

I  directed  the  jury  to  find  a  verdict  for  the  plaintiff  with 
such  damages  as  they  should  think  him  entitled  ta  I  told  them 
they  could  give  him  such  damages  as  they  thought  him  entiUed 
to  for  the  loss  of  his  time,  his  expenses  in  endeavoring  to  get 

^  On  a  rabsequent  day  in  Term,  the  defendant  filed  an  ondartakiiig  not  t» 
bring  trespass,  and  the  rule  was  made  absolate  with  coati. 
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his   discharge  and  other  expenditures,  and  in  measuring  the        1878 
damages  to  look  at  the  surrounding  circumstances;  as  the  plain-       phice 
tiff's  counsel  had  urged,  to  put  themselves  in  the  condition  of  t». 

the  parties  and  to   bear   in   mind   that   the  trustees  had  an        ^*'*' 
arduous   duty  to  perform ;  and  I  referred  them  to  the  law 
relating  to  trustees. 

I  stated  that  there  were  thirty-eight  rate  payers  on  the  list, 
twenty-one  of  whom  had  taxable  property  beyond  what  he 
had,  and  that  he  could  have  appealed  to  the  Inspector  within 
six  days,  who  could  examine  into  and  determine  upon  the 
matter  subject  to  an  appeal  to  the  Chief  Superintendent. 

The  jury  assessed  the  damages  at  one  dollar. 

The  rule  for  a  new  trial  was  obtained  on  the  ground  that 
this  was  not  a  case  in  which  an  appeal  could  be  made  to  the 
inspector. 

In  my  opinion  the  rule  should  be  discharged.  The  plaintiff 
although  imprisoned,  brought  it  upon  himself,  and  the  jury 
must  have  been  satisfied  that  if  he  had  appealed  to  the  inspec- 
tor, or  adopted  any  other  reasonable  course  ho  would  have 
been  relieved  from  the  assessment  of  which  he  complained,  and 
which  from  his  being  taxed  in  two  districts,  was  inconsistent 
with  the  Common  Schools  Act. 

Whether  this  case  was,  or  was  not  within  the  provisions 
giving  the  appeal  to  the  inspector,  upon  further  consideration 
I  have  considerable  doubt,  but  from  the  powers  and  duties  of 
the  inspector,  and  the  position  he  occupies  in  the  administiution 
of  the  school  laws,  I  have  no  doubt  that  if  he  had  been 
appealed  to,  the  plaintiff's  real  ground  of  complaint  would 
have  been  removed. 
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ACCOUNTS— Passing  of,  before  Judge  of 
Probate,  whether  conclusive         -         561 

See  Jri»GB  of  Probate. 

ACKNOWLEDGMEN  T  —  By  married 
uoinan  of  the  e^femtion  of  a  Deed — tchat 
sujjicient.'\  A  certificate  of  an  acknowledg- 
ment by  a  married  woman  stating  that  she 
**  acknowledged  that  she  signed,  sealed  and 
delivered  the  deed  for  the  purposes  therein 
mentioned  ;  and  being  examined  separate 
and  apart  from  her  husband,  said  that  she 
did  the  same  of  her  owii  free  will  and  ac- 
cord," is  not  sufficient  to  satisfy  the  re- 
quirements of  the  Act  27  Geo.  3,  c.  9. 
Allison  r.  Smith.         -        -        -        199 


Of  Deed — PUice  where  taken  not  $tai4id 


— Init'uds.'l  An  acknowldgnient  taken 
while  the  Act  26  Geo.  3,  c.  3,  was  in  force 
is  good  although  the  place  where  the  same 
was  taken  is  not  stated. 

Where  an  acknowledgment  was  taken 
before  a  person  who  signed  his  name  *'  H. 
G.  Clopper,  Regr."  and  it  was  proved  that 
Henry  George  Clopper  was  Registrar  of 
Deeds  for  the  County  of  York,  at  the  time 
the  deed  purported  to  have  been  acknow- 
ledged, that  he  always  signed  liis  name 
*'  H.  G.  Clopper,"  that  he  registered  the 
deed,  and  that  he  was  the  officer  by  whom 
that  duty  would  properly  be  peiformed, 
the  acknowledgment  was  held  to  be  good. 
Briuos  v.  McBride.        -        •        •     663 

Where  name  of  grantor  given  by  ini- 
tials in  the  body  of  the  deed.         -        663 
See  Deed. 

ADULTERY  —  What  coyatikites  under 
Eev,  Stat  c.  IJ^.]  A  married  man  may  be 
convicted  of  adultery  under  the  Rev.  Stat. , 
c.  145,  though  the  offence  is  committed 
with  an  unmarried  woman.  The  Queen  v. 
Eore. 189 


ADVAN 


—  Wliat    constitutes. 

551 

See  Judge  of  Probate. 


ATFTDAVrr—Eniitliii^j  of-- -Jurat— Ad- 
ditUm  of  deponent.]  An  affidavit  entitled 
thus  :  *'  Pitt*,'  when  made  in  the  province 
is  bad,  and  cannot  be  read.  An  affidavit 
purporting  to  be  sworn  in  the  County  of 
Halifax,  before  a  Judge  of  the  Supreme 
Court  of  Nova  Scotia  is  sufficient,  without 
its  stating  that  Halifax  is  in  Nova  Scotia. 
So,  also,  where  the  jurat  was  '*  sworn  to 
at  the  City  of  Bloomington,  this,  etc.,  be- 
fore me  A.  B.,  a  Notary  Public  for  the 
State  of  Illinois,"  it  was  held  sufficient 

It  is  sufficient  to  tnve  the  addition  of  a 
deponent  thus  :  *' J.  F.,  of  &c.,  formerly 
a  member  of  the  firm  of  F.  &  S.,  of  etc, 
attorneys  for  the  above  named  plaintiffs.*' 
Bank  of  Nova  Scotia  r.  Morrow.       343 


-Whether  necessary  to  give  evidence  of 


original  being  made  when  copy  is  used  963 
See  EviDEyoB.  5. 

For  Writ  of  Attachment  under  Insol- 


vent Act  of  1875 — ^Description  of  defend- 
ant.         481 

See  IxsoLVE2«T  Act  1875.  1. 

Made  without  prejudice — Admissibil- 
ity of  as  evidence.  -        -        -         02 

See  New  Trial.  1. 

Common,  for  change  of  venue  1 

See  Veioje. 

Of  dissenting  juror — Whether  can  be 

read  on  motion  for  a  new  trial        -        27 

See  New  Trial.  7. 

For  attachment  must  show  cleaxly  and 

definitely  the  cause  of  action — if  d^eotiTe 
it  cannot  be  cured  by  reference  to  partien- 
lars.        -        .        -        -        -        -       58 

See  ATTACH3iE2rr.  1. 

For  attachment  mado  by  agent — Re- 
quisites of 

See  Attachmeitt.  2. 
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Where  defendant  described  by  initials 

— Insufficiency  of  description.        -       201 

See  Attachmeih'.  6. 

AGENT— Affidavit  made  by  for  attach- 
ment—Form of        -        -        -        -     208 

See  Attachment.  2. 

AaREEMENT— For   sale    of   lumber- 
Construction  of         •  -         •         257 

See  Bill  of  Exchaivos.  2. 

For  getting  out  logs — What  constitutes 

delivery. 674 

See  Deltvebt.  1. 

For  sale  of  lumber — Whether  actual 

delivery  necessary.        ...        241 

See  DsLTVERT.  2. 

To  purchase — Admissibility  of  as  evi- 
dence in  action  of  ejectment.        -        516 

See  EvinENOE.  2. 

AMENDMENT-Of  indictment  —  Right 
of  Judge  to  allow.  -  -  377 

See  Insolvent  Act  of  1875.  6. 

APPEAL — On  queatiotis  of  fact]  On  ap- 
peal from  an  order  of  a  County  Court  Judge 
refusing  a  rule  for  a  new  trial  on  the  ^ound 
of  the  verdict  bein^  contrary  to  evidence, 
the  Court  will  not  mterfere  with  the  find- 
ing of  the  Court  below.  Hilland  v. 
Ha^ch.  -        -        .        -        289 

2. From  County  Cowrt — Wh^n  judgment 

pf  Judge  not  interfered  wiikJ]  Where  the 
Coimtv  Court  Judge  who  tried  the  cause, 
iu)d  who  had  the  advantage  of  judging  of 
t;he  n^mner  in  which  the  witnesses  gave 
^heir  testimony  has,  after  argument  and 
deliberation,  come  to  the  conclusion  that 
^he  verdict  is  against  evidence  the  judg- 
ment will  not  be  reversed  on  slight  groundls. 
gfkiTH  V,  Andrews.        -        -  541 

ABEITRATION— OourweZ  fee— Costs  of 
reference — Costa  in  the  cauaeA  Held  (by 
Allen,  C.  J.,  Fisher  and  Duff,  JJ,,) 
that  the  expenses  of  counsel  attending  bo- 
fore  an  aroitrator  must  be  considered  a 
part  of  the  costs  of  the  reference  and  not 
part  of  the  costs  in  the  cause. 

Held  (by  Weldon.  J.)  that  it  is  in  the 
discretion  of  the  Judge  whether  or  not  to 
^ow  a  counsel  fee  to  the  suocessful  party 
^where  a  cause  is  referred  to  arbitration, 


and  that  the  Court  will  not  interfere  with 
the  exercise  of  that  discretion. 

Hdd  (by  Wetmore,  J.)  that  when  a 
cause  is  referred  to  arbitration  tho  success- 
ful party  is  entitled  to  a  counsel  fee  which 
becomes  part  of  the  costs  in  the  cause 
when  the  matter  is  referred.  Milmore  v. 
Freeze.  -         -  -         -         705 

ASSAULT—Rescue— -Right  of  constable 
to  hold  prisoner  till  his  fees  are  paid.    226 

See  Constable. 


-Conviction  of  common  assault,  on  trial 


of  an  indictment  for  felony — Validity  of. 
194 

See  Criminal  Procedure. 

•ASSESSMENT— LiabiUty  of  estate  of  In- 
solvent  to.  -         -         -         -        423 

See  Insolvency. 

On  income  —Liability  of  Foreign  Cor- 
porations. -  -  -  431 

See  Taxes. 

By  School  Trustees  to  satisfy  a  judg- 
ment against  them.  513 

See  Mandamus.  2. 

ASSIGNEE— Liability  of  to  account  for 
and  reconvey  property  held  by  Insolvent 
as  security.        .        -         .  .        337 

See  Insolvent  Act  of  1876.  4. 


-Liability  of,  for  rent. 

Se^  iNsoLVFJfT  Act  of  1875.  5. 


15 


Liability  of,  to  assessment  on  account 

of  Insolvent  s  estate.  -  -  423 

See  Insolvency. 

ATTACHMENT  —  Affidavit  for—HUiU- 
ment  of  cause  of  action  —  PartictUars  — 
Whether  defective  affidavit  cun  be  cured  by,] 
Where  an  affidavit  for  an  attachment  under 
the  Act  37  Vic.  c.  7,  stated  that  defen- 
dant was  indebted  to  plaintiff  in  a  certain 
sum  upon  a  contract  bearing  date«  c&c., 
whereby  plaintiff  agreed  to  repair  a  build- 
ing for  defendant ;  and  for  extra  work  upon 
the  said  buildingf  it  was  held  that  the  affi- 
davit was  defective  in  not  stating  that  the 
extra  work  was  done  at  defendant's  re- 
quest ;  and,  as  it  did  not  appear  how  much 
was  claimed  under  the  contract,  and  how 
much  for  the  extra  work,  the  attachment 
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was  sot  aside.  The  C<.)urt  will  not  refer  to 
the  particulars  to  help  out  a  defective  af- 
fidavit    for     attachment    Mitchell     r. 

McMlCHAEL.  -  -  -  58 

2. Delay  in  inakiwj  application  to  net    \ 

aside — Suffici^ncxj  of  ajffiilavit.]  Held,  (by  | 
ALLEXf  C.  J. ,  Weldon,  Fishbk,  and  Duff,  j 
JJ.  Wetmore,  J.  diiMenticiite)  that  an  ; 
application  to  set  aside  an  attachment 
issued  under  37  Vic,  c.  7,  must  be 
made  before  appearance. 

By  Wetmore,  J.  An  afliilavit  for  an 
attachment  made  by  an  agent  is  in  that 
respect  good  if  it  describes  the  deponent 
as  '* agent"  without  alleging  that  he  is 
agent.  The  agent  may  state  his  own  *'  ap- 
prehension that  unless  attachment  is  issued 
the  plaintiif  will  lose  his  demand."  The 
statement  that  no  agreement  w^as  made 
whereby  an  attachment  should  issue  in 
respect  of  such  '*  cause  of  action**  is  not 
sufficient  where  the  affidavit  alleges  .several 
causes  of  action.     Robin  r.  Taylor.      208 

3. Of  property  of  Railioty  Company- 
Delay  in  making  application  to  ttct  anide — 
The  property  of  a  Hailway  Company  w  liable 
to  he  attached  under  the  Act,  S7th  Vic,, 
c.  7.]  An  application  to  set  aside  an  at- 
tachment under  the  provisions  of  the  Act, 
37  Vic,  c  7,  must  be  made  before  ap- 
pearance, llie  rights  of  a  tliird  party  to 
the  property  attached  cannot  be  set  up  by 
the  defendiuit  in  an  application  made  by 
him  to  set  aside  the  attachment.  Kitchin 
r.  The  Chatham  Branch  Railway  Co. 
215 

4. U^ultr  Act  Jr  Vic,,  c.   T—Di^dn- 

tion.  of — Where  att<ichment  in  Imtohency 
afterwards  issues  against  defeiulant.  ]  Where 
an  attachment  liad  been  issued  against  the 
property  of  defendant  under  the  Attach- 
ment and  Abolition  of  Imprisonment  for 
Debt  Act,  and  a  Writ  of  Attachment  in 
Insolvency  was  subsequently  issued  against 
defendant  Held,  (by  Allen,  C.  J.,  and 
Fisher,  and  Duff,  JJ.,  Wetmore,  J,, 
d^tbjtainU),  that  as  soon  as  the  issue  of  a 
Writ  of  Attachment  in  Insolvency  was 
made  to  appear  to  a  Judge,  tiie  latter  was 
bound,  under  sec.  54  of  the  Attachment 
Act,  to  diflsolre  the  attachment,  and  ihe 
regularity  of  the  proceedings  in  ImolFtnoy 
could  not  be  enquired  into.  GAirrn  v. 
Blatchvob]).         ....(} 


5. Iiisolcency  of  defe/ndatit  —  IVhether 

attachment  can  be  dissolved  \chere  property 
has  been  released  on  bond.]  Held,  (by 
Allen,  C.  J.,  and  Duff,  J.,  Weldon, 
J.,  dissenting)  that  the  54th  section  of 
**  The  Attachment  and  Abolition  of  Im- 
prisonment for  Debt  Act,"  (37  Vic ,  c. 
7)  providing  that  in  case  of  assignment  in 
insolvency,  or  the  issue  of  a  writ  of  at- 
tachment in  insolvency,  any  attachment 
imder  that  Act  against  the  property  of  the 
insolvent  shall  be  dissolved  upon  order  of 
the  Court  or  a  Judge,  does  not  apply  when 
the  pn)perty  has  been  restored  to  defen- 
dant on  his  giving  a  bond.  Lloyd  r. 
Allen. 452 

G Iniiials  of  Christian  name  in  affidavit 

— Description  of  defendant  by — TV  here  it 
issnes  on  Judge's  order — Necessity  of  moving 
to  rcjti'imi  order.]  Where  an  attachment 
issues  in  an  action  on  a  note,  the  plaintiff 
must,  in  his  affidavit  for  attachment,  set 
forth  one  of  the  defendant's  Christian 
names,  or  allege  that  he  signed  the  note  by 
his  initials  :  by  Allen,  C.  J. ,  and  Wbt- 
m.)ue  and  Duff  JJ.,  Weldon,  J.,  dissen- 

tifn". 

Wiiere  attachment  was  issued  during  tho 
progress  of  a  cause,  on  the  order  of  a 
Ju<^e,  Held,  that  the  Judge's  order  must 
be  rescinded  before  the  attachment  could  be 
set  aside.     McLsllak  r.  Milmorb.       291 

7 Affidavitfor^Miadescriptianof defend- 
ant's residence — Setting  out  dates  in  figures 
— Pomissary  Note— Not  appearing  to  he  ne- 
gotiable—Affidavit  aided  hy  copy  of  note  at- 
tached—Attachment  for  interut  on  note  not 
payable  with  interest— Beduced  by  amount 
of  interest.]  In  an  affidavit  for  an  attach- 
ment, the  defendant  waa  deacribed  as  of 
the  Parish  of  Lincoln,  whereas  he  really 
lived  in  the  Parish  of  Burton.  The  datea 
of  the  notes  for  the  amount  of  which  the 
attachment  issued  were  stated  in  figures, 
instead  of  in  words  at  lengtii  ;  the  affidar 
\it  did  not  shew  that  one  of  the  notea.  was 
negotiable,  though,  by  the  oopy  attached 
to  the  affidavit,  and  referred  to  in  it,  it 
appeared  to  be  so;  The  attachment  was 
issued  for  the  amount  of  the  nofeea  and 
interest,  although  they  were  not  made  pay* 
able  with  interest 

Held,  fbat  neither  the  miadeaeriptiioii  of 
the  residence  of  the  defendrnt,  nor  tiie 
ffMst  that  the  d»te  of  the  note  we  rtiiied 
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in  figures  afforded  iiiflicient  grounds  for 
setting  aside  the  attachment ;  that  the 
objection  in  regard  to  the  note  not  being 
negotiable,  was  cured  by  the  copy  attach- 
ed ;  and  that  the  attachment  for  the  inter- 
est could  not  be  sustained,  and  that  it 
should  be  reduced  by  the  amount  of  the 
interest.     Gray  v.  Alcorn.  •         655 

8 FL  Fa.  instead  of—Delay  in  applyifig 

for  aUaehment,]  On  an  application  under 
the  27th  section  of  chap.  38  Con.  Stat,  for 
an  order  for  writs  of  Fi.  Fa,  instead  of 
attachment,  it  appeared  that  one  rule  or- 
dering the  plaintiffs  to  pay  the  defendant 
costs,  was  made  in  Hilia3ry  Term,  38  Vic. , 
and  the  other  in  Easter  Term,  38  Vic.  ; 
that  the  plaintiffs  had  not  been  in  Canada 
since  the  rules  were  made,  and  that  the 
costs  had  been  repeatedly  demanded  from 
the  plaintiffs'  attorney,  and  from  their 
agent  in  New  Brunswick. 

Held,  that  the  delay  in  applying  was  suf- 
ficiently explained  ;  tnat  the  defendant  was 
entitled  to  apply  for  an  attachment,  and 
the  order  for  tiie  issue  of  the  writs  of  Fi 
Fa,  was  made  accordingly.  Cotton  v. 
Stack. 514 


-Indorsement  on  writ  of,  for  contempt 
238 

See  Contempt. 


Under  Insolvent  Act  of  1875 — Suffici- 
ency of  affidavit  for        -        •        •       481 

See  Insolvent  Act  op  1875.  1. 
-Application  to  set  aside  attachment 


made  under  Insolvent  Act  of  1875 — How 
made. -   481 

See  Insolvent  Act  op  1875.  1. 
-Service  of  writ  of  attachment  under 


Insolvent  Act,  by  publication — When  de- 
fendant may  appear.        -        -  481 

See  Insolvent  Act  of  1875.  1. 
-Whether  Landlord  has  a  right  to  a 


year's  rent  from  proceeds  of  sale  of  goods 
taken  under  attachment.         -        -      273 

See  Landlord  and  Tenant.  3. 

ATTORNEY— ^nd  ClierU— Bight  of  dieid 
to  sUUement  of  axxount  and  biU  of  costs.] 
A  client  is  entitled  to  a  statement  of  ac- 
count from  the  attorney  who  has  collected 
money  from  him,  and  of  the  attorney's 
bill  of  costs. 


In  case  of  refusal  of  the  attorney  to  de- 
liver such  statement  and  bill  of  costs,  the 
Court,  having  authority  over  its  own  of- 
ficers, will  compel  him  to  furnish  them. 
Gunter  p.  Sharp.         -        .        -        286 

2. Compromise  of  suit  —  Implied  au- 
thority to  make  —  Payment  of  smaller 
sum  than  is  d^ie  in  scttlemaU  —  Whether 
discharge  of  balance.]  Plaintiffs  held  two 
notes  against  defendants,  endorsed  by 
E.  &  G.  Suits  were  brought  on  the 
notes,  and  the  plaintiffs'  attorney  agreed 
with  defendants  that  if  they  paid  a  por- 
tion of  the  amount  due,  plaintiffii  would 
release  them  from  the  balance.  The 
amount  agreed  upon  was  paid.  This 
amount  was  the  portion  of  the  notes  which 
the  defendants  really  owed  (as  between 
themselves  and  E.  &  G.  from  whom  the 
plaintiffs  had  received  them.)  At  the 
time  of  the  compromise  E.  &  G.  were  in  in- 
solvent circumstances.  Plaintiflb  had 
given  their  attorney  no  authority  to  make 
the  compromise,  nor  was  any  release  exe- 
cuted. Afterwards  the  plaintiffs,  in  breach 
of  the  agreement,  signed  judgment,  and  a 
rule  nisi  was  thereupon  obtained  to  set  it 
aside. 

Held,  by  Weldon,  Wetmore  and  Dupp, 
JJ. ,  that  the  plaintifiis  were  not  bound  by 
the  agreement,  and  that  the  rule  should 
be  discharged ;  but,  by  Allen,  C.  J. , 
that,  if  the  attorney  doubted  defendants' 
ability  to  pay,  and  thought  it  best  to  ac- 
cept the  smaller  amount  at  once,  rather 
than  incur  the  risk  of  waiting,  his  act 
would  be  a  reasonable  one,  and  binding  on 
his  clients ;  also  that,  the  money  having 
been  paid  under  an  agreement  of  settle- 
ment, the  proceedings  should  be  stayed. 
And,  by  Fisher,  J. ,  that  considering  the 
facts  disclosed,  there  was  a  possibility  of 
benefit  to  plaintiffs,  which  formed  a  suf- 
ficient consideration  for  the  agreement. 
Bank  op  Nova  Sootla  v.  Morrow.       343 

3. In  the  cavse — Not  allowed  fees  as  a 

imt^iess.]  Held  (by  Fisher  and  ^^Dupp, 
JJ.,  WJetmore,  J.,  dissenting),  that  the 
attorney  in  the  cause  was  not  entitled  to 
fees  as  a  witness,  for  it  was  his  duty  to  be 
in  attendance  on  the  trial  of  the  cause. 
Jones  v.  Botsford.  -  -         581 

4 Undertaking  by,  to  pay  costs  of  the  day 

— Application,  under  Con,  8tat.,c.  SS,s.  27 , 
for  Fi.  Fa.  refused,]    The  Court  will  not 
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niako  an  *  Trier  under  O-n.  Sltae.  .  c.  'iS.  s. 
27,  for  an  execution  to  iune  a:;^iRit  an 
att^^mey  for  ctjtXA  which  he  ha«  undertaken 
Vf  pay.  The  |ien»'/n  seek  ins;  t'l  c/iZif-el  the 
{utrioTJiiAncf:  of  the  undertakint;  should 
a{i|i]v  for  a  rale  callin^c  uj^iin  tbt:  attorney 
U*  sKew  c%'L«>e  why  an  attachment  eh'^uld 
not  iMue. 

By  WzLboy,  J.  Tlie  pro viii ions  of  the 
Con.  Ktat. ,  c.  34,  h.  'J7,  are  conlined  tr>  the 
Mrtiet  to  the  a/.tion.  Gib^ox  r.  The 
NoETH  Bbituh  a>'i>  Meb^  ANTILK  I»T'K- 

AXCB  COMPAXY.  -      571 

Nfitico  of    action     before    certificate 

taken  out  by        -        -         -         -        54i6 

See  NoTH.E  ofAjtio.v.  2. 

Not  bound  to  nttjp  witnesses  by  tcle- 

gimph. 573 

See  COHTri  OF  THE  DaY. 

\\Tiether  writ  can  \fe  nuulc  out  and 

t<»ted  before  certificate  taken  out.  53 

See  pRAmrE.  2. 


-Name  of  in  notice  of  acticui. 
See  NoncE  of  Amox.  1. 
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Dec<l  executed  under  jxiwer  of — Valid- 
ity of.         -         -  -         -         51«» 
See  Evidexi;r.  2. 

AVEBAGE.—  General  —Contribution  for 
deck  U>ad  jettis^^ned.         -  (347 

See  Deck  I>mi>. 

BAILMENT.— Ha k!   of  pi'yitu    Utwuiia 
jdaintiffM  aiul  defendant  -  -  Xo  eridaicc   of 
misfefUfUice  —  Verdict  mtf  unld^i  —  Ninutult.^ 
The  defendant  was  master  of  thH  *'  Francis 
Herbert/*  which  had  l>een  chartered  by  C. 
McK.  &  Co. ,  to  carry  a  load  of  deals  from    i 
Saint  John  to  Dublin.     C.  McK.  &,  Co. 
purchasefl  the  deals  from  J.   &  B.,  and   '■ 
omploved  them  to  deliver  the  same  along-    \ 
side  the  vessel.     C.  McK.  &  Co.  paid  J. 
^  B.  for  the  scowage,  and  then  cnarged 
the  vessel  with  the  amount  so  paid  for   ' 
Hcowage.     J.  &  B.  borrowed  a  scow  from   ! 
the  pUintifis,  which  they  left  loaded  with 
deala  alongside  the  '*  Francia  Herbert," 
and  fastened  to  her  as  directed  by  the 
mate.     The  next  niomin2  the  scow  was 
missing.     The  plaintiiis  cUd  not  offer  any 
evidence  to  show  how  the  scow  was  lost, 
and  there  was  no  evidence  of  misfeasance 
(m  the  part  of  th«  defendant. 


//'./«/.  that  the  re]atit>n  'A  bailor  and 
bailee  did  ni^t  exist  as  between  the  plain- 
tids  and  defendant,  and  in  the  afatenee  of 
any  evi'Ience  of  mLifeasance  oti  the  part  of 
the  defendant,  he  was  not  liable  to  the 
plaint iflis  for  the  loss  of  the  soow.     Wet- 

XORE  r.  Mt.KEXZIE.  ...        557 

BANKER — \Miether  lien  uf  exisu  in  this 
Prcivince — Collection  by  him  of  note  de- 
livered to  him  for  that  purpose  after  his 
authority  has  been  revoked — Whether  tort 

wUllie. 446 

See  Pleadix*;.  4. 

BABRISTEB8'  EEPOBT.-In  Equity— 
When  objections  to  can  be  taken  without 
dling  exoeptiona.  ...        738 

See  Equity. 

BILL  OF  EXOHAKGE.—  H'^ei*  payment 

ttn/i  dijtrhirgf  of  the  original  iiM2eM«</neM — 
A  fffiistioH  for  the  jnry — -Yeic  trial — LaeKe$ 
on  fh^.  part  of  creditor  taking  a  hill  or 
tiott.]  \\liether  or  not  a  bill  or  note  is 
taken  in  discharge  and  satisfaction  of  a 
I>re -existing  debt  is  a  question  for  the 
jury  ;  and  where  the  jury  was  unable  to 
say  whether  or  not  a  draft  or  note  was  so 
taken  in  discharge  and  satisfaction,  and 
a  verdict  was  thereupon  entered  for  the 
plaintiff,  the  Court  sent  the  case  down  for 
a  new  trial. 

i^iarc.  Whether,  where  the  creditor 
haring  received  the  debtor's  draft  on  a 
third  person,  in  whose  hands  the  debtor 
had  funds,  neglected  to  present  the  draft 
for  acceptance  and  give  to  the  defendant 
notice  of  non-acceptance,  the  inry  should 
not  have  been  directed  that  tne  creditor 
was  guilty  of  such  laches  as  to  make  the 
debt  his  own,  and  preclude  him  from  re- 
covering against  the  defendant.  Duim 
r.  The  Frederictox  Boom  Company.  575 

2 Wh^n  not  payment — Contirwiion  of 

(lyreeinent — Property  in  lumber —BiglU  to 
r«iitm«  pouestion  of  lumber  on  noMKiyiiMnl 
of  draft  given  for  dumpage  vimdtr  ms  a§rm^ 
f#ie7t<.  J  The  plaintiff  company  being  ownsn 
in  fee  of  certain  lands  gnuited  to  C.  ft  GL 
a  license  to  cut  lumber  on  the  lands,  ^y 
the  license  it  was  agreed  ii^^Ma  Aat  wi 
stumpage  was  to  be  paid  in  the  foUowang 
manner  :  *'  said  oompsny  shall  ftnt  dednel 
from  the  amount  of  stompage  oa  tiia  tim- 
ber or  lumber  cut  by  gnntew  on  tUs 
license  i^  aforesaid,  an  amoimta^Ml  totiia 
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{6  paid  by  them  as  aforesaid,  and  the 
of  the  remainder,  if  any,  shall  not 
h«n  the  16th  April  next,  be  secured 
kI  indorsed  notes,  or  other  sufficient 
ty,  to  b3  approved  of  by  the  said 
Ay,  and  payable  on  the  15th  July 
and  the  lumber  not  to  be  removed 
;he  brows  or  landings  till  the  stiunp- 
I  secured  as  aforesaid,"  and  ''said 
iny  reserves  and  retains  full  and  com- 
^wnership  and  control  of  all  lumber 
shall  be  cut  from  the  aforementioned 
les,  wherever  and  however  it  may  be 
od,  until  all  matters  and  thin^  ap- 
ng  to,  or  connected  with  this  license 
)e  settled  and  adjusted,  and  all  sums 
>r  to  become  due  for  stumpage,  or 
vise,  shall  be  fuUy  paid,  and  any  and 
mages  for  non-performance  of  this 
nent  or  stipulation  herein  expressed, 
>e  liquidated  and  paid.  And  if  any 
f  money  shall  have  become  payable 
y  one  of  the  stipulations  or  agree- 
herein  expressed,  and  shall  not  bo 
V  secured  in  some  of  the  modes  here- 
pressed  within  ten  days  thereafter, 
m  such  case,  said  company  shall  have 
rwer  and  authority  to  take  all  or  any 
f  said  lumber  wherever  or  however 
dd,  and  to  absolutely  sell  and  dispose 
same  either  at  private  or  public  sale 
ish,  and  after  deducting  reasonable 
ses,  commissions,  and  all  sums  which 
ben  be  due,  or  may  become  due,  from 
luse  whatever,  as  herein  expressed, 
Jance,  if  any  there  may  be,  they  shall 
rer  on  demand,  to  said  grantees  after 
lonable  time  for  ascertaining  and  li- 
ting  all  amounts  due,  or  which  may 
ledue  either  as  stumpage  or  damages.  ' 
&  S.  cut  lumber  and  gave  plaintiff  a 
on  J.  &  Co.  for  stumpage,  according 
eement.  The  draft  was  accepted  by 
Co.,  and  approved  of  by  plaint ifb, 
i  was  not  paid  at  matunty.  After 
I  the  draft,  C.  &  S.  sold  the  lumber 
&  Co. ,  who  knew  the  lumber  was  cut 
3  plaintiffs*  land  under  the  said  a^ree- 
J.  &  Co.  failed,  and  the  defendant, 
assignee  took  possession  of  the  lum- 
kd  sold  it. 

df  That  the  acceptance  of  the  draft 
ot  a  payment  of  the  stumpage,  tliat 
"operty  in  the  lumber  did  not  pass  to 
S.  until  the  stnmpa^  was  paid,  and 
^he  defendant  was  liable  to  pay  the 
ifiis  the  amount  thereof.     Thb  New 


Brunswick  Railway  Compajtv  r.  McLeod. 
267 

BILLS  OF  LADING  —  General  average 
contribution  where  clean  bills  signed.    647 

See  Deck  Load. 

Whether  the  owner  of  goods  bound  to 

produce  indorsed  bill  of  lacUng.         -      40 

See  Ship  Owner.  2. 

BILLS  OP  BAhE—Filhuf  of—  Whether 
Act  applies  to  bills  of  sale  made  between  its 
passage  and  time  of  comina  into  force.]  The 
Act  37  Vic,  c.  14,  which  required  the 
tiling  of  Bills  of  Sale  made  after  the  pass- 
ing of  the  Act,  did  not  come  into  force 
until  the  1st  October,  1874,  though  it  was 
passed  on  the  8th  April  preceding.  Hetd, 
That  after  it  came  into  force,  its  provisions 
then  applied  to  all  Bills  of  Sale  made  after 
the  8th  April.     Ritchie  v.  Shirbff.      69 

Certified  copy  of,  when  not  admissible 

as  evidence.  -        .         -        .        276 

See  Evidence.  8. 

BOOM  COMPANY  — ^ce«  rdating  to-^ 
IVOhin  the  power  of  the  Local  Legislature — 
NavigatUm  and  shipping  —  What  mea'nt  by 
these  terms —  Where  noom  Company  has  to 
preserve  navigation  of  the  river — Whether  or 
not  relieved  by  the  vis  major — Bonrtd  to 
preserve  navigation  against  the  effects  of  or- 
dinary floods  and  freshets — Misdirection — 
Ve}'dict  against  evidence.]  The  Southwest 
Boom  Company  was  incorporated  l^  17 
Vic,  c.  10,  (Acts  of  New  Brunswick) 
for  the  purpose  of  erecting  booms,  etc., 
and  of  picking  up,  securing  and  rafting 
timber  and  lumber  floating  down  the 
Miramichi  River.  By  the  fourth  section 
of  the  Act  it  is  enacted  that  ''boom  or 
booms  shall  be  so  constructed 4m  to  admit 
the  passage  of  rafts  and  boats,  and  to 
preserve  the  navigation  of  the  river."  The 
Act  17  Vic ,  c.  10,  was  continued  in  foroe 
by  35  Vic,  c.  44  (Acts  of  New  Bruns- 
wick) and  further  powers  were  given  the 
company  by  37  Vic,  c  107.  At  the 
place  where  the  company  erected  its  boom 
the  river  was  about  one-third  of  mile  in 
width,  and  of  this  the  Company  appropri- 
ated about  fifteen  hundred  feet  for  their 
boom,  leaving  a  space  of  from  one  hun- 
dred to  one  hundml  and  fifty  feet  on  the 
northern  side  of  the  river  for  the  passage 


7C0 


INDEX. 


of  rafts  iiiid  boats.  It d<K;s  not  a])]>ear  that 
tlic  rivur  was  ever  ol)8triictcd  i^riorto  1874, 
))ut  in  the  spring  of  that  year  in  conse- 
({iience  of  an  unusually  large  ({Uiuitity  of 
lunil>er  1>eing  in  the  river,  and  of  an  extra- 
ordinary and  sudden  rise  of  water,  the 
whole  river  at  and  for  a  considerable  dis- 
tance above  the  boom  became  so  lilocked 
lip  with  the  lumber  brought  down  by  the 
freshet,  that  it  was  im|Hjssible  for  anything 
tr»  get  tlirougli,  and  the  whole  nagivation  c»f 
the  river  was  for  a  time  entirely  closed. 
In  conserpience  of  this  the  plaintiff  was  pre- 
vented from  getting  his  lum)>er  to  market 
until  lato  in  the  summer,  and  from  fulfill- 
ing a  contract  to  deliver  deals  at  Cliatham, 
and  conaetiuently  sustained  damage.  The 
company  contracted  with  one  B.  to  ])ick 
up  the  lumber  coming  down  the  river  and 
t<i  put  it  into  the  bo(.>m,  and  the  latter,  for 
the  purpose  of  facilitating  his  work,  erected 
what  was  called  a  swing  l>oom,  liy  which 
the  whole  open  H])ace  between  the  com- 
pany's boom  and  the  northern  shf^re  was 
completely  closed  during  the  principal  part 
of  the  time.  On  the  triid  the  jur^'  were 
directed  that  if  they  came  to  the  conclusion 
that  the  Boom  Company  had  constructed 
their  booms  in  tlie  manner  required  by  the 
Act,  and  had  left  a  sutticicnt  space  open, 
and  the  jam  of  luml)er  which  obstnicted 
the  river  was  the  result  of  inevitable  acci- 
dent and  iff  some  cause  wliich  the  company 
could  not  control, — viz  :  The  sudden  and 
unusual  freshet  which  f4.>rced  the  principal 
drives  do^n  the  river  sooner  than  in  or- 
dinary seasons,  and  in  such  unusually  large 
quantities  that  tliey  could  not  be  controlled 
by  ordinary  means— then  the  plaintiff  could 
not  recover.  Regarding  the  swing  boom 
erected  by  B. ,  the  jury  were  directed  that 
the  conq>any  was  liable  for  the  effect  of  it. 
The  jury  found  for  the  ])laintiff. 

Held,  That  the  Acts  35  Vic. ,  c.  44  and 
37  Vic. ,  c.  107,  are  not  ultra  riren ;  that 
the  right  to  authorize  the  erection  of 
l)ooms  for  securing  lumber  in  the  rivers  of 
this  Province  belongs  to  the  Local  Legisla- 
ture ;  and  that  the  words  **  navigation  " 
and  ''shipping'*  in  the  Ulst  section  of 
'*The  British  North  America  Act"  are 
used  in  the  sense  in  which  they  are  used 
in  the  several  Acts  of  the  Imperial  Parlia- 
ment relating  to  navigation  and  shipping, 
and  in  the  Act  of  the  Parliament  of  Canada, 
31  Vic. ,  c.  f  8,  viz :  as  giving  the  right 
to  proscribe  rules  and  regulations  for  vessels 


navigating  the  waters  of  the  Dominiun. 

Held,  (by  Allen,  C.  J.,  Wetmore  and 
Duff,  JJ.)  that  the  direction  in  regard  to 
the  boom  erected  by  B.  was  correct,  and 
that  there  was  evidence  on  which  the  jur}* 
could  properly  find  the  company  liable  for 
the  obstruction  thereby  occasioned. 

Held,  (by  Allen,  C.  J. ,  Weldon,  Fixhet 
and  Duff,  JJ.)  that  the  company  were 
bound  to  protect  the  navisation  of  the  river 
against  the  effects  of  aU  ordinary  floods 
and  freshets  that  might  be  expected  in  that 
part  of  the  country,  but  not  against  extra- 
ordinary and  unforseen  floods  and  freshets, 
and  tliat  they  were  not  liable  for  an  ob- 
struction to  the  navigation  caused  by  the 
cii*  inajory  and  not  through  their  own  neg- 
ligence and  improper  conduct. 

IMd,  (by  Wetmore,  J. )  that  the  Act  of 
Incorporation  should  be  construed  as  a 
contract  on  the  part  of  the  company,  and 
that  by  this  they  had  undertaken  to  pre- 
ser>'o  the  navigation  of  the  river,  whicli 
they  were  bound  to  do  at  all  hassards,  and 
that  they  coidd  not  be  excused  on  accoiuit 
of  the  Fw  major. 

Held,  (by  Weldon  and  Fisher,  JJ.)  that 
the  finding  of  the  jury  was  against  the 
weight  of  evidence,  and  that  there  sliould 
be  a  new  trial  on  payment  of  costs.  Mc- 
Millan V.  The  Southwest  Boom  Com- 
pany.       -----         715 

BURDEN  OF  PROOF—In  cose  of  con- 
tribiitioiL C47 

See  Deck  Load. 

In  summary  ejectment.       -        -   355 

See  Landlord  and  Tenant.  1. 


-Of  execution  of  a  Will. 
See  Will.  2. 
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BY-LAWS— Of  Corporation  of  Saint  John 
— Punishment  bv  imprisonment  for  broodi 
of— Invalidity  of .         -         -        -         277 

See  Saint  John.  1. 


-Of  Saint  John  requiring  a  licenie  to 


sell  meat — Invalidity  of  as  a^dnst  freemeii 
of  the  city.        -         -         -         .         238 

See  Saint  John.  2. 

OAUSE  OF  AOnON-Hiut  be  deariy 
stated  in  affidavit  for  atUohment.         A 

See  ATTACHsnENT.  1. 
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OESHFIOATE— Of  copies  of  proceedings 
of  foreign  court — Admissibility  of.        363 

See  Evidence.  6. 

OERTIO^LABI— Quashing  conviction— Im- 
pontion  of  a  penalty  other  than  the  one  pi'c- 
scribed.]  Where  an  Act  of  the  Legislature 
prescribes  a  definite  penalty  for  an  offenco, 
the  imposition  of  a  penalty  other  than  the 
one  prescribed  is  irregular  and  the  convic- 
tion will  be  set  aside. 

Where  a  Judge  grants  a  rule  nim,  for  a 
ctriioraH  the  court  will  entertain  the  mo- 
tion although  the  party  complaining  might 
have  proceeded  in  a  summary  way  by  re- 
view.    Ex  parte  Wilson.  -  274 

CESTUI  QUE  TRUST-  Trustee  and- 
Validity  of  agreement  between.  154 

See  Trustees. 

OHABTEB  PAJtTY— Dc/ai/  in  loading- 
Responsibility  to  cease  when  cargo  loaded — 
Liability  of  Charterer — Charterer  once  noti- 
Jied  that  ship  is  ready  bound  to  furnish  cargo 
withoxU  further  demand.  ]  A  charter  party 
contained  the  following  clauses:  **It  is 
agreed  that  as  this  charter  party  is  entered 
into  by  the  charterer  for  account  of  another 
party  his  responsibility  ceases  as  soon  as 
the  cargo  is  on  board,  the  vessel  holding  a 
lien  on  the  cargo  for  freight  and  demurrage ; 
the  usual  custom  of  each  port  is  to  be  ob- 
served by  each  party  in  cases  where  not 
specially  expressed  ;  cargo  to  be  delivered 
at  Saint  John  as  fast  as  required  ;  cargo  to 
be  delivered  alongside  vessel  at  Saint  John, 
at  shipper's  risk  and  expense,  and  twelve 
running  days  for  discharging  cargo  ;  de- 
murrage at  the  rate  of  £10  sterling  a  day, 
if  longer  detained."  The  ship  was  made 
ready  to  receive  cargo,  and  the  defendant 
was  duly  notified  of  this.  The  ship  was 
loaded  and  bills  of  lading  signed  according 
to  the  charter  party.  There  was  delay  in 
loading  owing  to  the  defendant  not  supply- 
ing cargo  as  fast  as  required. 

Held,  That  the  defendant  was  liable  for 
damages  for  delay  caused  by  his  not  deli\  - 
ering  the  cargo  as  fast  as  required,  and  that 
the  clauses  for  lien  and  exemption  did  not 
apply  to  damages  for  delay  in  loading  at 
the  port  of  loading. 

That  the  defendant  having  once  had 
notice  that  the  vessel  was  ready  to  receive 
cargo,  he  was  bound  to  furnish  it  without 
further  demand  or  request,  as  fast  as  it  was 
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required  for  loading,  and  so  that  the  ship 
should  not  bo  delayed  for  want  of  it. 
Qiujtre,  Whether  the  term    ''responsi- 

I    bilitv*'  in  this  charter  party  is  equivalent 
to  the    term   *' liability."      Scbofield  v. 

I   Gibson. 619 

I 

I   COMMISSIONEBS— Laying  out  of  High- 
j    ways  by. 191 

I  See  Highways. 

,    Of  Parisli  Courts — Appointment  of  not 

I    ultra   vires.  ....  324 

I  See  Parish  GoriiTs.  1. 

COMMON   LAW  PBOOEDURE  AOT 

— Pleading  under — When  new  assignment 
not  necessary.         ....       (J04 

See  Pleading.  1. 

COMMON  SCHOOLS  ACT,  1871  —  Ap- 
peal to  Itispector  under  section  5^^ 
when  proceedings  ixtid.]  Where  the  pro- 
ceedings of  a  school  meeting  are  void,  ab 
initio,  and  not  merely  irregular,  there  is 
no  appeal  to  the  Inspector  under  section 
54,  of  "The  Common  Schools  Act,  1871'* 
Con.  Stat.,  c.  Co,  s.  01.  Price  v  Eeb. 
708,75^ 

Judgment  a^^ainst  tiustees    in   their 

coriJorate  capacity — How  satisfied.        613 

See  Mandamus.  2. 

COMPROMISE— Of  suit  by  Attorney— 
Whether  parties  bound  by.  -        343 

See  Attorney.  2. 

CONDITIONS— Of  sale  of  Wharfage  in 
writing — How  far  afiected  by  verbal  state- 
ments. .....         4(J4 

See  Wharfage. 

CONSTABLE  —  Fees— Assault  and  rescue 
—  Right  to  hold  prisitncr  utvtil  fees  are 
paitl — Verdict  against  emdence — New  trial.] 
T.,  a  constable,  having  arrested  L.,  the 
latter  paid  the  amount  of  the  execution, 
less  the  constable's  fees.  T.  demanded  his 
fees,  whereupon  L.  knocked  him  down. 
S.  and  D.  hearing  the  noise  went  into  the 
office  where  T.  and  L.  were,  and  put  T.  out 
of  the  building.  They  knew  that  T.  was 
a  constable,  and  that  lie  was  there  to  exe- 
cute the  writ. 

Held,  in  an  action  against  S.  and  D.  for 
assault  and  rescue,  that  T.  had  a  right  to 
go  into  the  olfico  to  execute  the  process . 
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that  he  wan  entitled  1«>  his  fees,  and  to  the 
cu«tody  of  the  jn-isoner  nntil  they  were 
paid  ;  and  that  the  disturbance  having 
iieen  cause<l  l)y  L'h.  wrongful  act,  and  not 
l)y  any  iniprojier  act  of  T. ,  S.  and  D.  were 
not  justified  in  intei-fering  and  putting  T. 
out  of  tlie  building.  A  verdict  having 
been  found  for  S.  and  D.  a  new  trial  was 
t;ranted  on  tlie  ground  tliat  it  was  against 
evidence.     Tait  r.  Stkon.hii.         -       220 


-Notice  uf  action  against. 
8ee  Notice  OF  A<TioN.  1. 
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OONSTBIJCTION  —  ( )f  agreement  for 
H:de  of  lumber — Right  to  renutne  possession 
on  non-i)ayment  of  draft  given  for  stiunp- 

age. 257 

See  Bill  of  ExniANOE.  2. 

Of  agreement  f«>r  getting  out  logs — 

What  constitutes  delivery.         -         -     C74 

See  Delivery.  1. 

Of    agreement    for    sale    of     logs  — 

Whether  actual  delivery  necessary.       241 

See  Delivery.  2. 


-Of  railway  acts. 
See  Mandamus.   1. 


GOT 


Acts  of  Canada  to  be  construed  accor- 
ding to  their  terms  and  not  according  to 
provisions  of  English  act"!,  though  similar 
ni  many  re8i)ect8.  -        -         -         G8 

See  Insolvent  Act  of  1809. 

CONTEMPT— (V<;jru  side—PraHice—In- 
dorsement  on  writ  of  attarMtMiit  —Delay  in 
applyiwj  for  writ,  and  for  alias— Setthyj  out 
title  of  cause  in  which  c^mtempt  if^as  com- 
mitt€iL'\  It  i3  not  necessary  lliat  the  rule 
of  Court  for  an  attachment  for  contempt 
bo  taken  out  and  filed  in  the  office  of  the 
Clerk  of  the  Crown. 

Tlie  indorsement  on  a  writ  of  attach- 
ment for  contempt  was  as  follows  :  *'  In 
John  Doe  on  the  demises  of  Edward  Cogs- 
well and  others  t>.  Valentino  Smith,  for  not 
attending  Court  when  subpcened  on  the 
I)art  of  the  plaintiff.  Issued  i4th  Feb., 
1877.  Chris.  Milner,  Att*y  of  Lessors  of 
plaintiff."  Hdd,  sufficient,  the  defendant 
iiaving  full  knowledge  of  the  alleged  cause 
of  contempt,  and  of  the  suit  in  which  it 
WM  committed. 

The  writ  of  attachment  was  returnable 
on  the  first  Tuesday  in  Michaelmas  Term, 


{    the  alias  was  applied  for  in  the  following 

'    Hilary  Term.    The  defendant  did  not  show 

I   tliat    he    was  prejudiced    by  the    deky. 

'    IIM,  that  there  was  no  such  delay  as  to 

justify  the  Court  in  setting  aside  the  alias. 

In  the  body  of  the  afiSidavit,  on  which  the 

idias  issued,  the  suit  in  which  the  ci>ntempt 

.    was  committed  was  described  as   *'  John 

Doe  on  the  demises  of  Edward  Cogiwell  and 

others,  against  Valentine  Smith."     Htld^ 

sufficient.     The  Queen  r.  Kxapp.         238 

I   00NT&A0T8— Made  in  contemplation  of 
Insolvency. 68 

See  Insolvent  Act  of  1869. 

Whether  implied  for  new  tenancy  in 

case  of  holding  over.         ...    489 
See  Landlord  and  Tenant.  2. 


-Railway  acts  held  to  be. 
See  Mandamuh.  1. 
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Of  hiring — Declaration  upon  —  Con- 
struction of.  -  -         -         -         48 
See  Pleading.  6. 

CONTRIBUTION  —  General  average  for 
deck  load  jettisoned — Liability.         -    647 

See  Deck  Load. 

OON  VIOTION  —  For  selling  liquor  con- 
traty  to  regulations  of  Saint  John  Oentral 
SessiifuSf  1856  —  Before  otie  Justice  bad  — 
Baxtrr  v.  Hallett  approved,]  A  regulation 
of  the  General  Scions  of  the  City  and 
County  of  Saint  John,  made  in  Sept, 
18f6,  required  every  tavern-keeper  to  put 
np,  etc. ,  over  his  door  a  signboard  with 
his  name  at  full  length,  and  the  words 
*'  Licensed  Tavern"  legibly  painted  there- 
on, under  a  penalty  of  forty  ahillings. 
This  regulation  was  mode  under  the  au- 
thority of  the  Act  17  Vic.  c.  16,  b.  7,  which 
directed  that  the  penalties  should  be  re- 
covered before  two  justices  of  the  peace. 
McG.  was  tried  before  one  jiutioe,  and 
convicted  under  this  regulation  "  fw  sell- 
ing liquor  without  a  signboard. "  The  con- 
viction did  not  shew  that  McG.  was  % 
licensed  tavern-keeper. 

Heldt  That  the  convietkni  was  bod  for 
two  reasons.  (1.)  Because  one  jostioe  had 
no  jurisdiction  to  try  the  offineo;  and 
(2.)  because  the  conmtion  did  not  atats 
that  McG.  was  a  lionised  taveni-keepor  to 
whom  only  the  regulations  applied..  Mc- 
GiLVSRT  V,  Gault.        ...       641 
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Of  common  assault,  on  trial  for  felony — 

Validity  of 194 

See  Criminal  Pboceburb. 

Quashing  of  for  imposing  a  penalty 

other  than  the  one  prescribed.        -      274 

See  Gebtiobari. 

POEPORATION— Of  Saint  John— Pun- 
iahment  bv  imprisonment  for  breach  of  by- 
laws of —Invalidity  of  by-laws.         -     277 

See  Saixt  John.  1. 

Foreign  —  Liability  of  to  assessment 

on  income. 431 

See  Taxes. 

COSTS-  Offtr  to  suffer  judgement  by  default.  ] 
Where  a  plaintiff  accepts  an  offer  to  suffer 
judgment  by  default  under  Con.  Stat. ,  c. 
37,  s.  127,  he  is  entitled  to  sign  judgment 
for  the  amount  of  the  offer  and  the  full 
costs. 

Where  the  offer  is  for  a  sum  within  the 
jurisdiction  of  the  County  Court,  the 
plaintiff  may  shew  by  affidavit  that  the  action 
was  properly  brought  in  the  Supreme 
Court.    Peppees  v,  Johnston.        -     502 


-Execution  for  instead  of  attachment. 
514 

See  Attachment.  8. 


On  trial  of   Election  Petition  to  be 

taxed  as  costs  are  taxed  under  the  C.  L. 
P.  Act. 54 

See  Election  Petition.  1. 
-Taxation  of  on  trial  of  election  petition 


' — Review — Judge  granting  second  fiat — 
Jtuld  silent  as  to  costs — Certificate  for  wit- 
fiesses'  fees — Sheriff's  fees,        -        -    547 

See  Election  Petition,  2, 


-On  reference  to  arbitration. 
See  Arbiteation. 


705 


COSTS  OP  THE  DAY— TnaZ  poatpotved 
— AUowauce  of  travellhig  fee3  of  xfntnesses 
leaving  home  after  postponement  to  attend 
trial — Plaintiffs'  attorney  not  bound  to  stop 
witnesses  by  telegraphing  to  them.]  The 
plaintiffs  resided  at  Somerville,  near  Bos- 
ton. The  cause  was  called  on  for  trial 
about  1,  p.  m. ,  and  the  trial  was  put  off  on 
fhe  defendants  undertaking  to  pay  costs  of 


the  day.  The  plaintiffs  left  Boston  the 
next  morning  to  attend  the  trial.  The 
clerk,  on  the  taxation  of  costs,  allowed 
them  their  travelling  fees. 

Held,  That  while  it  was  the  duty  of  the 
plaintiffs'  attorney  to  use  all  reasonable 
efforts  to  stop  the  plaintiffs  from  coming, 
he  was  not  bound  to  telegraph,  unless  the 
defendants  requested  liim  to  do  so,  and 
offered  to  pay  the  expense  of  telegraphing, 
and  that  the  clerk  was  right  in  allowing  the 
plaintifilB'  travelliug  fees.  Gibbon  t^.  The 
North  British  and  Mercantile  Insur- 
ance Company.        -        -        -        -     573 


-Undertaking  by  Attorney  to  pay.    571 
See  Attorney.  4. 


OOUNOILLOR— For  city  of  Saint  John- 
Nomination  for  oftice  of — Nominors  must 
appear  in  person.         .        .        .        -      4 

See  Saint  John.  3. 

OOUNSEL— Right  of  to  address  jury.  516 
See  Ejectment.  2. 

OOUNSEL  FEE  —  Right  of  successful 
purty  to,  in  case  of  a  reference  to  arbitra- 
tion.          705 

See  Arbitration. 

CRIMINAL  PROCEDURE  —  Conmc- 
tion  of  common  assault  on  trial  for 
felony.]  L.  was  tried  on  an  indictment 
under  32  and  33  Vic.  c.  20,  containing  four 
counts.  The  first  charged  that  he  did  un- 
lawfully, etc.,  kick,  strike,  wound  and  do 
grievous  bodily  harm  to  \V.  with  intant 
etc. ,  to  maim  ;  the  second  charged  the  as- 
sault as  in  first  with  intent  to  disfigure  ; 
the  third  cliarged  the  intent  to  disable  ;  tho 
fourth  charged  the  intent  to  do  some 
gritTJUs  bcdiiy  harm.  The  prisoner  was 
found  guilty  of  a  common  assault. 

Held,  that  L.  was  rightly  convicted, 
section  51  of  the  Act  32  and  33  Vic.  c.  20, 
authorizing  such  conviction.  The  Queen 
r.  Lackey. 194 

Whether  private  prosecutor  can  direct 

jurors  to  stand  aside.         -        .        .    377 

See  Insolvent  Act  of  1875.  G. 

OROWN  CASES  RESERVED— >r/ie#/^er 

court  bound  to  hear  a  c<ise  reserved,] — The 
Court  has  no  discretion  to  refuse  to  hear  a 
case  reserved  from  a  County  Court,  because 
defendant  has  left  the  country  and  is  not 
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under  recogiiizaiicu  in    appear  to  recoivc 
senttiuce.     The  Queen  r.  WnKiHT.        3G3 

A  uiarrioil  man  may  bo  amvicted  of 

adultery  though  tho  oflbnce  wan  committed 
with  a  single  woman.  -     181  > 

See  Adultery. 

A  conviction  of  c(im:u(m  assault  on  a 

trial  for  felony  is  gooil  under  sec.  51  of  the 
Act  32  and  33  Vic.  c.  20.  -       194 

See  Criminal  Procedure. 

Obstniction  of  Highways— What  ne- 
cessary to  create  a  Highway.  191 

See  Highways. 

-Indictment  for  setting'  lire— W lie t her 


it  must  allege  an  intent  to  injure — 32  an<l 
33  Vic.  c.  22,  8.  3,  c.  20,  s.  27  and  c.  3<),  p. 
32,  considered.         -  -        -      (ill 

See  Indictment. 

Statement  of  iirisoner  beft>rj  magis- 
trate.   (>11 

See  Evidence.  9. 

Indictment  for  oifence  under  luHolvent 

Act  of  18C9 — Procedure  governed  by  Act 
of  1876 — Kight  of  private  prosecutor  to 
direct  jurors  to  stand  aside— Right  of 
judge  to  allow  amendment  of  Indictment. 

H 

See  Insolvent  Act  1875.  (J. 

GROWN  SIDE— Practice  —  Indorsement 
on  writ  of  attaclmient  for  ccmtempt.      238 

See  Contempt. 

DAMAGES—Measurc  of.  074 

,  See  Delivery.  1. 

-Contractors  on  Government  Railways 


not  liable  for,  when  not  complying  with 
the  provisions  of  the  Acts  of  v.anada  31 
Vic,  c.  08,  s.  11.         -        -         -         218 

Seb  Master  and  Servant.  2. 

When  too    small   whether  new  trial 

allowed. 708 

See  New  Trial.  0. 

DATE — Of  promissory  note — Setting  out 
in  figures  in  affidavit  for  attachment.     555 

See  Attachment.  7. 

DEOK  XiOAD — General  average  ccutrii/ii- 
Hon  for  deck  load  jettiioned—fyhei-e  clean 


hilU  of  lading  signed — Umije  oftifidc  hetircen 
Xew  York  and  St  John — Btirdeii  of  proof 
— ObJ€ctio}U  to  declaration  on  motion  for  a 
new  trial,]  Whenever  it  is  shewn  that  the 
loading  of  cargo  on  deck  is  lawfiU  by  reason 
of  contract,  or  the  usage  of  trade,  the  rule 
of  the  maritime  law  as  to  general  average 
contribution  applies,  and  sdl  the  interests 
in  jeopardy  are  bound  to  contribute  for 
any  portion  of  carao  jettisoned  for  their 
preservation,  and  the  l^gal  right  to  contri- 
bution which  results  thereform,  can  only 
be  repelled  or  displaced  by  a  plainly  estab- 
lished usuago  negativing  the  claim  to  such 
C(mtribution,  the  burthen  of  establishing 
which  i.s  upon  the  defendant. 

An  action  for  contribution  for  goods  jet- 
tisoned will  lie  although  the  master  has 
signeil  clean  bills  of  lacQng  for  them  and 
should  not  have  stewed  them  on  deck. 

Where  the  declaration  did  not  allege 
any  u.sage  to  carry  deck  loads  in  the  trade 
between  New  York  and  Saint  John,  and 
both  parties  gave  evidence  in  regard  to 
such  usage,  the  one  te  establish  and  the 
oth'T  to  negative  any  such  usage,  it  was 
hell  that  an  objection  on  that  ground 
taken  on  motion  for  a  new  trial  was  made 
too  late,  and  that  tlie  Court  might  allo\«r 
the  plaintiff  te  amend  the  declaration  or 
add  a  new  count.  Cameron  r.  Doioville. 
647 

DEED — Grantor  described  btj  initiaU.]  It 
was  held  no  objection  to  a  deed  that  the 
grantor  was  described  as  *' A.  B.  Sharp,'* 
where  the  acknowldgement  stated  that 
Adam  B.  Sharp  aoknowldged  the  execu- 
tion, and  it  was  proved  that  the  land  was 
purchased  from  Adam  B.  Sharp,  and  that 
no  signed  the  deed.  Bbiooa  r.  McBxrdb. 
663 

Of  trust — L.XL*cution  of  under  power 

of  Attorney.         -        -        •        -         61  (> 

See  Evidence.  2. 

When  it  affords  evidence  which  dis* 

credits  witness  speaking  of  it.        -       568> 

See  Evidence.  7. 

DEFAULT— Ojffr  to  mffer  judgmtni  fry.] 
When  the  offer  ia  f or  a  sum  within  the 
jurisdiction  of  the  County  Court  the  phun- 
tiff  may  show  bv  affidavit  tiiat  the  aotion 
was  properly  brought  on  the  Buprame 
Qourt    FB^rsKs  v,  ^oatKSiov.      -      502; 
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DELIVERY — CoiistnictioH  of  ajreement 
for  getting  mit  logs — Measure  of  cUimagcs.'\ 
On  the  19th  November,  1872,  M.  entered 
into  the  following  agreement  with  the 
pUintiff :  *'  This  is  to  certify  that  I  hereby 
acknowledge  that  I  have  conveyed  to  John 
J.  West,  Esq. ,  of  the  Parish  of  Johnston, 
Queen's  County,  all  the  spnu:^  and  pine 
$aw  logs  thai  I  ahaU  g  ^  from  tww  until  neoct 
npring,  to  be  his  from  the  time  they  are 
cut,  JO  far  as  what  I  shaU  he  in  debt  to  him, 
the  said  logs  to  be  marked  with  the  mark 
AM."      (Signed)  ''WM.  MARK." 

Dated  9th  November,  1872. 

Under  the  agreement  M.  in  the  fall  of 
1872,  went  into  the  woods  to  cut  logs  for 
the  plaintiff.  In  the  early  part  of  the 
season  he  hauled  the  locrs  which  he  cut 
into  the  Washdemoak  Imq  ;  in  the  latter 
part  he  hauled  them  into  Jolly  Brook. 

The  precise  time  when  he  commenced 
to  haul  to  the  latter  place  was  not  shewn  ; 
but  McL. ,  one  of  the  defendant  s  witnesses 
who  hauled  in  the  same  neighborhood, 
said  that  it  was  about  the  beginning  of 
February.  And  the  defendant,  in  his 
evidence,  said  that  ho  continued  to  haul 
there  until  the  latter  end  of  March  follow- 
ing. 

In  tlio  meantime,  in  the  first  week  in 
March,  the  plaintiff  went  to  see  the  Iors 
on  the  Jolly  Brook.  He  found  five  or  six 
brows  of  logs  there  containing  about  one 
thousand  trees,  all  of  which  were  marked 
AM.  M.  who  was  hauling  to  these  brows 
at  the  time,  came  there  whilst  the  plaintiff 
was  inspecting  the  logs.  The  plaintiff  in- 
quired of  him  whether  these  were  the  logs 
which  he  had  cut  for  him  under  the  agree- 
ment, and  M.  replied  that  they  were.  Ho 
told  the  plaintiff  that  there  were  about  one 
thousand  trees  there,  and  going  over  the 
brow  with  the  plaintiff  and  shewing  the 
logs,  he  asked  the  latter  how  he  liked  them 
and  told  him  they  were  his  logs. 

The  plaintiff  proved  that  he  made  ad- 
vances to  M.  under  this  agreement,  amount- 
ing to  $212.77,  and  he  admitted  having 
received  the  logs  which  had  been  hauled 
to  the  Washdemoak,  from  which  he  real- 
ized the  sum  of  $77. 17. 

M.  subsequently  sold  these  logs  to  the 
defendant,  R.,  and  thev  came  into  the 
possession  of  the  other  defendants.  The 
value  of  the  logs  at  the  time  the  plaintiff 
was  on  the  brow  was  stated  at  $400.  The  | 
jury  found  for  that  amount.  ' 


Held  (by  Allen,  C.  J.,  Weldon,  Fisher 
and  Duff,  J  J. ,  Wetmore,  J. ,  dissenting), 
that  what  took  place  between  the  plaintiff 
and  M.  in  March  amounted  to  a  delivery, 
and  that  the  property  in  the  logs  passed  to 
the  plaintiff 

Heldy  (by  Allen,  C.  J. ,  Wbldon  and 
Duff,  JJ.,  Fisher  and  Wetmore,  JJ., 
dissenting),  that  the  measuro  of  damages 
was  the  value  of  the  logs  at  the  time  of 
delivery,  and  not  the  amount  due  from  M. 
to  the  plaintiff.     West  r.  Rutledoe     674 

2. Of  lumber — ( Construction  ofagreemetU 

—  Whether  actual  delivery  necessary.]  By 
a  writing  signed  by  the  parties  S.  agreed 
with  D.  to  cut,  haul  and  deliver  a  certain 
quantity  of  logs  for  D.  Part  of  the  logs 
were  to  be  cut  on  lands  licensed  to  D.  by 
the  State  of  Maine,  and  part  on  land  of  S. 
S.  was  to  drive  the  lumber  down  the 
Aroostook  River  to  Doyle's  Landing,  and 
D.  was  to  take  it  there.  No  logs  smaller 
than  16  ft.  long  11  inches  in  diameter  at 
the  top  end,  and  but  few  as  small  as  that, 
were  to  be  cut.  The  logs  were  to  be  marked 
witli  D's.  mark.  They  were  to  be  scaled 
by  D's.  scaler,  whom  S.  was  to  board.  S. 
was  to  pay  the  stumpage.  D.  agreed  to 
make  the  advances  on  which  he  was  to  re- 
ceive a  commission  of  10  per  cent.  A 
second  agreement  for  cutting,  hauling  and 
delivering  a  further  quantity  of  logs  was 
made  between  the  parties.  Tliis  agree- 
ment was  in  some  rospccts  similar  to  the 
first  one,  but  the  place  where  the  logs 
were  to  bo  cut  was  not  mentioned.  V. 
furnished  the  supplies.  The  logs  were 
cut,  hauled  and  driven  down  to  Doyle's 
Landing.  They  were  got  out  for  D.  and 
marked  with  his  mark.  The  evidence  was 
contradictory  as  to  an  actual  delivery  of 
the  logs  to  I).  D.  took  possession  of  them 
and  drove  them.  8.  said  he  refused  to 
deliver  the  logs  until  he  was  paid,  and  thai 
he  sent  a  man  down  on  the  drive.  The 
jiuy,  in  effect,  found  there  was  no  actual 
dehvery. 

Heldy  (by  Allen,  C.  J.,  Weldon  and 
Duff,  JJ.,  Fisher  and  Wetmore,  JJ., 
dissenting)  that,  under  the  agreement,  as 
the  lumber  was  cut,  hauled,  and  marked 
with  D's  mark,  there  was  an  appropriation 
of  it  by  S.  which  vested  the  property  in  D. 
without  an  actual  delivery  ;  that  the  word 
*'  deliver  "  in  the  agreement  did  not  denote 
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a  transfer  of  title,  nor  show  that  S.  retained 
tho  jus  (li^Hmnuii  until  he  had  made  an 
victual  deliver}'  of  the  lunjber  to  D. ;  but, 
rather,  that  it  did  indicate  the  tiine  and 
place,  when  and  where  S's.  connection 
with  the  lumlter  should  cease  ;  and  that 
even  if  there  could  be  any  doubt  as  to  the 
property  in  the  lumber  so  vesting  in  D. , 
that  when  it  was  brought  to  D*b.  hindinp, 
ami  D.  took  charge  of  it,  it  became  his 
property  by  tho  terms  of  the  a^^reement, 
without  the  formality  of  an  actual  delivery. 
Spraoue  r.  Kino.         -         -        -        241 

DEMIJBBEB  —  Joining  counts  in  de- 
tinue and  assumpsit  is  ground  f«.>r.  440 

See  Pleadixo.  4 


-To  plea  of  jMiyment. 
See  Pleadin(j.  3. 
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DEPABTUBE— In  plwuling  -  what  is.  440 
See  Pleadi\(;.  4. 

DISOHABGE  —  Whetlicr  payment  <»f 
smaller  sum  is.         -        -         •        -      343 

See  Attorney.  2. 

When  giving  Bill  of  Exchange  or  Pro- 

missory  Note  is.         -        -        -        -    675 

See  Bill  of  Exciianoe.  1. 

Under  Insolvent  Act  uf  1875  nnist  bo 

pleaded. 711 

Seo  Insolvent  A<t  of  1875.  2. 

DISMISSAL  —  Whether  misconduct  in 
previous  employ  ground  of.         -        -     48 

See  Master  and  Servant.  1. 

DISTBESS  FOB  BENT— Claim  of  pro- 
perty in  cases  of.  -        .        _        513 

See  Landlord  and  Tenant.  4. 

DISTBIBUTION  —  Of  Intestate  estate- 
Passing  accounts  before  Judge  of  Probate 
— Whether  conclusive  against  i>artios  re- 
ceiving their  share.         -        -        -        551 

See  Judge  of  Probate. 

DOG^Biting  by— Proof  of  Scienter.     450 
See  Evidence.  G. 

EJEOTMENT— i^or  mu-pamnent  of  rent 
— Vacant  possession  —  Judgment  nisi  — 
JVhetKer  rule  for  absolute  in  tJte  first  instano* 
'^Irregularity  —  Setting  aside  judgment.] 
The  lessor  of  tho  plaintiff  having  a  right 


.  of  re-entry  and  there  being  a  half  year's 
rent  due,  brought  an  actit>n  of  ejectment, 
and  the  premises  bein^  vacant  service  was 
effected  by  posting  the  declaration  and 
notice  on  the  door  of  the  house.  Motion 
having  been  made  for  judgment  nUi  the 
Court  granted  a  rule  nisi  with  directions 
for  it  to  bo  served  in  the  same  manner  as 
the  declaration.  Tlie  lessor  of  the  plain- 
tiff tn;ated  the  rule  as  a  nde  for  judgment 
nisi  and  not  receiving  an  appearance  in  the 

j  time  allowed  signed  final  judgment  against 
tho  casual  ejector,  and  issued  a  writ  of 

;  hah' re  facias  under  which  he  waa  put  into 
possession.  On  a  motion  to  set  aaide  the 
judgment  and  writ,  it  was  hdd  (by  Allen. 
C.  J.,  Weldon,  Wetmore  and  Duff,  JJ., 
Flshkr,  J. ,  dissenting)  that  it  waa  the  duty 
of  tho  plaintiff's  attorney  to  see  what  nde 

.  was  granted  on  Ids  own  application  and 
that  the  judgment  was  irregular  and  should 
l>e  set  aside. 

<       Semhle.     Under  these  circumstances  the 

lessor  of  the  plaintiff  is  entitled  to  a  rule 

alisoluto   for  judgment    nisi    in   the  first 

instance.     Doe  dem.  Stephenson  r.  True. 

743 

'    2. Equitable    defence  —  No    ansicer  at 

i    lair  —  Right  of  contisel  to  address  jury  — 
Whore  nothing  to  be  left  to  them — Direetion 
I    ofth^.  Judge  to  the  jury  as  to  their  verdict— 
j    Perrerse  verdict  —  Misdirection.']    Though 
tho  Judges  of  the  Supreme  Court  have 
I   jurisdiction  over  cases  in  equity  as  well  ss 
'   in   law,  the   principles  and  rules  which 
I   govern  tho  administration  of  justice  in 
;    these  Courts  are  as  distinct  as  they  were 
before  the  passing  of  the  Act  17  Vic.,  c. 
I   18.     Sitting  at  Nisi  Prius  and  hearing  an 
action  of  ejectment,  the  Judge  has  only  to 
I   decide  upon  the  legal  right  of  the  parties, 
and  if  the  plaintiff  makes  oat  a  legal  tttle 
to  the  property,  he  is  entitled  to  recover, 
oven  though  the  defendant  may  be  entitled 
to  relief  in  equity. 
j       Where,  in  an  action  of  ejectmeiity  the 
I   Judge,  who  tried  the  canse,  came  to  the 
I   conclusion  that  the  lessor  of  the  plaintiff 
had  made  out  his  title,  and  the  derandsBti 
had  no  case  to  be  suluuitted  to  tlw  jiii7» 
he  was  right  in  refusinff  to  allow  tlie  de- 
fendants* counsel  to  addma  tha  jaiyiad 
urge  them  to  give  a  verdict  eootniy  to  hk 
dirootion. 

In  an  action  of  ejectmmity  wlwre  tiN 
plaintiff's  case  is  wbollj  Qnaainretedi  ft ii 
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the  dutv  of  the  jury  to  ^nd  for  the  plain- 
tiff, ana  it  is  proper  for  the  Judge  to  so 
di^ect  them. 

QrUErBf  Whether,  when  a  jury  find  con- 
tttity  to  the  Judge's  direction,  the  verdict 
will  oe  set  aside  as  a  perverse  verdict  with- 
out aliment,  or  whether  the  correctness 
of  the  direction  will  be  examined  into  by 
the  Court.  Doe  dem.  Moffatt  v.  Thomp- 
son.         516 


-After  agreement  to  purchase. 
See  Evidence.  2. 
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Summary — Burden  of  proof.      -    355 

See  Landlord  and  Tenant.  1. 

ELECTION— Of  Councillor  for  City  of 
Saint  John — Nomination  of  Candidate — 
Nominora  must  appear  in  person  before  the 
Common  Clerk.        -        ...        4 

See  Saint  John.  3. 

ELECTION  PETITION  —  Costs,]  The 
costs  of  the  trial  of  Election  Petitions 
should  be  taxed  according  to  the  same 
principle,  as  near  a»  may  be,  as  costs  are 
taxed  under  the  C.  L.  P.  Act  ;  by  Allen, 
C.  J.,  and  Weleon  and  Fisher,  JJ., 
Wetmorb,  J.,  dissentieiite,  and  Duff,  J., 
diUntante. — Stevens  v.  Rogers.        •      54 

2 Costs  on  trial  of —  Keview  —  Jtid^ 

granting  second  fiai — R\de  silent  as  to  costs 
—  Certificate  for  xcitnesses'  fees  —  Sheriff's 
fees.]  A  Judge  may  grant  a  second  fiat 
for  a  counsel  fee  if,  upon  consideration,  he 
thinks  the  first  one  granted  insufficient. 

The  petitioner  opposed  a  motion  to  set 
aside  a  Judge's  onier  to  tax  costs  of  an 
election  petition  according  to  the  scale  of 
fees  under  the  Common  Law  Procedure 
Act,  and  the  motion  was  refused.  The 
rule  was  silent  as  to  costs. 

Heldf  That  the  petitioner  was  not  en- 
titled to  the  costs  of  opposing  the  motion. 

Heldf  (by  Allen,  C.  J. ,  Wetmore  and 
Duff,  JJ. ,  Weldon  and  Fisher,  JJ. ,  dis- 
senting), that  a  certificate  or  order  is  neces- 
sary for  the  taxation  of  witnesses'  fees  on 
a  trial  of  an  election  petition  under  the 
Act  32  Vic.  c.  32,  s.  43  (Con.  Stat.  c.  5, 
«47.) 

Held  (hy  Allen,  C.  J. ,  Wetmore  and 
Duff,  JJ. )  where  it  appears  by  the  sheriff's 
account  that  he  has  made  charges  not 
authorized  by  law,  such  charges  should  not 
be  allowed  on  taxation  of  costs  ;  but  (by 


Weldon  and  Fisher,  J  J. ,)  that  in  the  ab- 
sence of  any  affidavit  impugning  the  cor- 
rectness of  the  sheriffs  account,  his  return 
is  conclusive.     Stevens  v,  Ryan.  547 

EQUITASLE  DEPENCE— In  ejectment 
no  answer  at  law.         -        -         -         516 

See  Ejectment.  2. 

BQTJTTY  —  Parties  to  suit  —  Practice  in 
Equity  —  Alieiuition  during  suit  —  When 
aJienee  nho^uld  he  made  a  party — Stay  of  pro- 
ceedings untU  proper  parties  are  before  the 
coxirt— Barrister  s  Report — Co^rmation  of 
— Objections  to — Where  objection  appears 
upon  the  face  of  the  Report.  ]  When  plaintiff 
pending  a  suit  in  Equity  makes  such  an 
alienation  of  his  property  as  to  render  the 
alienee  a  necessary  party  to  the  suit,  he 
should  apply  to  the  Court  to  have  the 
latter  made  a  party  to  the  suit. 

Semble. — The  defendant  when  he  becomes 
aware  of  the  alienation  may  apply  to  the 
Court  to  stay  proceedings  until  the  proper 
parties  are  before  the  Court. 

When  the  Court  directed  Commissioners 
to  divide  certain  lands  and  referred  the 
matter  to  a  Barrister  to  take  an  account  of 
the  rents  and  profits  of  the  lands  it  was 
held  the  Barrister  might  make  his  report 
without  waitins  for  the  Commissioners  to 
divide  the  land,  and  that  a  change  in  the 
Commissioners  could  not  in  any  way  affect 
the  questions  referred  to  him. 

Held,  When  the  whole  matter  appears 
upon  the  face  of  the  report  it  may  be  open 
to  object  to  a  Barrister  s  report  l>eing  con- 
firmed although  no  exceptions  to  it  have 
been  filed.     Eraser  r.  DeWitt.        -   738 

Trustee  and  Cestui  que  trust — Validity 

of  agreement  between — Practice — When 
cross  bill  neccsssary — Admissibility  of  evi- 
dence to  impeach  agreement  without  cross 
bill — Limitation  of  the  rule  that  **  he  who 
would  have  equity  must  do  equity" — Lia- 
bility of  equitable  and  beneficial  owner  of 
stock  to  repay  calls  paid  by  legal  owner 
whose  name  is  placed  on  list  of  contribu- 
tories  under  the  Winding  up  Act  1864.  154 

See  Trustees. 

EVIDENCE  —  Iwiproper  admission  of] 
The  plaintiff  claimed  under  deeds  from  tiie 
heirs  of  P.  S. ,  the  defendant  under  a  deed 
from  his  mother,  one  of  the  heirs  of  P.  S. 
The  defendant  stated  in  his  evidence  that 
he  cut  the  hay  on  the  land  in  dispute  to  pre- 
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vent  tlio  plaintiir  (his  co-tenant)  having  the 
benefit  of  it  and  that  he  at  the  time  denied 
tliat  the  plaintiff  had  any  right  to  the  land 
whatsoever.  Held,  That  under  these  cir- 
cumstances the  defendant's  counsel  had  no 
right  on  cross-examination  to  ask  the  de- 
fendant thefolhnviu;:;  and  similar  c{uestions: 
**  When  you  went  on  the  land  did  you  go 
with  any  object  except  to  get  the  benefit  of 
your  mother's  right  whatever  that  w^as  ? " 
And  the  answers  to  tlicae  questions  should 
have  been  lejected.  Allison  r.  Smith. 
199 

2. Eji'ctinvni  —Ayrcnnent  of  p\i I'dutac — 

AdmiisibUitif  of  in  eridcncc  —  Tmd  Deed 
ej-ccnUd  iind*'r  tt  jHficcr  if  attonn'if  —  -.4//- 
poMnicnt  (fa  third  purtij  nnder  poircr — 
SHrriviiiy  tnusfce  —  Iked  Inj  —  Frand  as 
a^faiiifi  third  padiifs.]  Where  the  defen- 
dants in  an  action  of  ejectment  went  into 
possession  under  an  agreement  to  purchase 
from  the  person  through  whom  the  lessor 
of  the  plaintiff  claimed  title,  it  was  held  that 
the  agreement  was  properly  received  in 
evidence. 

A.  fi.  being  in  financial  difficulty  executed 
a  power  of  attorney  to  G.  M. ,  to  convey  all 
hiB  estate  to  J.  M.  and  J.  11.  in  tnist  to  pay 
his  creditors,  and  in  case  either  of  them 
should  die  or  refuse  to  act,  to  such  person 
or  persons  as  G.  M.  should  appoint.  J. 
K.  refused  te  act,  and  G.  III.  conveyed  to 
J.  M.  and  A.  B.  J.  M.  died,  and  subse- 
(luently  A.  B.  sold  a  p:u:cel  of  the  land  to 
G.  M.  and  conveyed  it  by  a  deed  purport- 
ing to  be  made  between  J.  M.  and  A.  B. , 
trustees,  of  the  one  i)art,  and  G.  M.  of  the 
other  part. 

Heldf  That  the  conveyance  under  the 
power  of  attorney  was  good  ;  that  the 
estate  vested  in  A.  B. ,  the  Bur\'iving  trus- 
tee ;  that  the  deed  from  him  to  G.  M.  was 
good,  and  that  G.  M's  title  was  complete. 

On  the  trial  of  tliis  case  the  defendants' 
counsel  ottered  e^ndence  (1)  of  the  amount 
to  be  paid  for  the  land  in  (question  :  (2)  of 
the  particulars  of  a  purchase  by  G.  M. ,  at 
shenff's  sale  of  A.  R.'8  property,  by  which 
it  was  alleged  he  had  fraudulently  con- 
trived to  get  the  rest  of  A.  R.  's  real  estate 
for  a  smaJl  consideration,  in  consequence 
of  which  A.  R.  's  creditors  got  nothing  out 
of  the  estate  ;  (3)  that  the  defendants  had 
always  been  ready  to  pay  the  purchase 
money,  but  liad  been  unable  to  nnd  any- 
one authorized  to  rcoeivo  it.  The  evidence 
was  rejected  by  the  learned  judge. 


Uddy  That  it  was  properly  rejected. 
Doc  dent,  Moffatt  v.  Thompson.  616 

3. Rebutting  tedimony — Wh^rt  it  sup- 
ports plaintiff's  case — Judge  commenting  on 
iion-pnHltution  of  evidence  tcithin  party  s 
rcacL]  The  mere  fact  that  evidence  in  re- 
ply may  tend  to  support  the  plaintiffs  ori- 
ginal case  is  no  objection  to  its  admission, 
provided  it  is  given  to  contradict  the  state- 
ment made  by  a  witness  on  the  part  of  the 
defendant. 

Rebutting  evidence  was  put  in  by  the 
plaintiff,  not  only  to  contradict  the  defen- 
dant as  to  his  liaving  continuous  possession 
of  the  land  in  question,  but  also  to  shew 
that  if  the  land  had  been  cleared  by  the  de- 
fendant's father,  the  i)08seBsion  had  after- 
wards been  abandoned  by  him,  and  liad 
))ecn  taken  and  kept  by  the  plaintiff. 

Held,  That  the  evidence  was  properly 
received  although  the  plaintiff  might  have 
given  it  in  his  j)rinui  facie  case. 

If  a  party  has  it  in  his  power  to  give  evi- 
dence of  a  particular  fact  and  does  u<»t  do 
so,  or  does  not  give  the  best  evidence 
within  his  reach,  the  presumption  ought  to 
be  against  him.     Brigos  r.  McBride.    603 

4 Admisition  of  nisi  priiis   record  and 

verdict  in  previous  action — Admissibility  of 
evidence  of  witness  in  previous  suit — Where 
too  ill  t4)  be  examined — Where  parties  to 
actioM  not  same,  though  one  claiming  tin- 
der the  other.]  In  an  action  brought 
against  defendant  as  owner  of  a  thip  for 
damages  for  the  alleged  wrongful  detention 
of  a  G[uantity  of  iron,  the  nisi  pruis  re- 
cord m  a  previous  action  brought  by  the 
now  defendant  against  the  now  plaintiff, 
whei'ein  the  former  sought  to  recover 
freight  from  the  latter  for  carrying  the 
iron  in  question,  was  held  admissible  to 
prove  that  in  that  suit  the  now  defendant 
claimed  to  be  the  owner  of  the  ship,  aa  be- 
ing an  admission  by  him  that  the  master 
of  the  vessel  waa  his  servant,  thereby  con- 
necting him  with,  and  making  him  liable 
for,  the  acts  of  the  master ;  but  eridenco 
<jf  the  amoimt  of  the  verdict  xecomed  in 
that  action,  when  no  judgment  had  beeo 
obtained,  was  held  clearly  tivadniiwiMe, 

Where  plaintiff  sent  to  defendant  a  letttf 
received  by  him  from  D.  0.  A  Co.,  to  ahiew 
that  certain  property  claimed  by  hun  from 
defendant  belonged  to  hbn,  aod  at  the  nme 
time  wrote  defendant  making  daun  to  the 
property  ;  and  defendant  answered  plain- 
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tifl"8  letter,  returning  the  letter  from  D. 
C.  &  Co.,  and  stating  at  the  bottom,  **  Wo 
enclose  D.  C.  &  Go's  letter  to  you."  Ueld 
(by  Allen,  C.  J. ,  and  Fisher,  J. ,  Weldon, 
J.,  dissenting),  that  this  was  a  sufficient 
admission  by  the  defendant  that  the  letter 
was  written  by  D.  C.  &  Co. ,  to  authorize 
its  admission  in  evidence. 

At  defendant's  request  plaintiff  tele- 
graphed to  D.  C.  &  Co. ,  that  defendant  re- 
fused to  deliver  to  liini  a  quantity  of  iron 
claimed  by  plaintiff,  to  which  an  answer 
came  to  defendant,  and  plaintiff  swore  on 
the  trial  that  either  defendant  or  A.  his 
clerk,  told  him  what  the  answer  was  ;  that 
defendant  also  told  him  that  ho  was  not 
bound  to  deliver  the  iron  on  a  telegram 
and  would  not  do  so.  A.  denied  having 
told  plaintiff  the  contents  of  the  telegram. 
Held  (by  Allen,  C.  J. ,  and  Fisher,  J. , 
Weldon,  J. ,  dissenting),  that  the  conver- 
sation with  defendant  was  enough  to  iden- 
tify him  with  the  communication  of  the 
answer  to  the  plaintiff,  and  that  the  plain- 
tiff's evidence  of  the  contents  of  the  tele- 
gram was  properly  received. 

In  a  replevin  suit  brought  by  the  present 
plaintiff  a^inst  K.  for  the  alleged  wrong- 
ful detention  of  a  quantity  of  iron,  F.,  was 
sworn  and  gave  evidence.  In  that  action 
K.  was  claiming  under  F.  as  his  servant, 
and  F.  was  in  fact  the  real  defendant.  Sub- 
sequently the  plaintiff  sued  F.  for  damages 
for  the  same  wrongful  detention  of  the  iron 
in  question,  and  F.  being  too  ill  to  be  exam- 
ined, his  testimony  in  the  former  action 
against  K.  was  offered  in  evidence  and  re- 
jected :  SembUf  improperly  so.  .  Dom- 
viLLB  V.  Ferguson.         -        -        -        40 

5. Copies  of  proceedings  of  foreign  court 

— Certifimte — Affidavit —  Whether  necessary 
to  give  viva  voce  evidence  of  original  having 
been  made.]  Where  it  is  sought  to  put  in 
evidence  copies  of  the  proceedings  of  a 
foreign  court  under  the  Act  19  Vic. ,  c.  41 , 
s.  5,  one  certificate  is  sufficient,  and  each 
document  need  not  be  separately  certified. 

The  statement  in  the  certificate  that 
there  are  no  other  papers  on  file  in  the 
cause  will  not  invalidate  the  certificate  if 
good  in  other  respects. 

Where,  on  the  trial  of  an  indictment  for 
bigamy,  the  defendant  relied  on  a  decree 
of  divorce  obtained  in  a  foreign  country,  a 
certified  copy  of  an  affidavit  purporting  to 
have  been  made  by  the  defendant  in  the 
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cause  in  which  the  divorce  was  granted,  is 
evidence  against  him,  without  proof  by 
viva  voce  evidence  that  he  had  sworn  to 
the  original,  or  had  used  it  in  a  cause  in 
which  ho  was  a  party.  The  Queen  v, 
Wrioht. 363 

C. Dog^— Biting  by — Scienter — Proof  of 

— Evidence — Improper  reception  of — Where 
aftencards  vnthdrami  by  Judge— new  trial,} 
In  an  action  to  recover  damages  sustained 
by  plaintiff  from  a  bite  by  defendant's  dog, 
plaintiff  will  not  be  allowed  to  prove  that 
subsequent  to  the  injury  complained  of, 
the  dog  had  bitten  another  person. 

In  this  case  which  was  tried  in  a  County 
Court,  such  evidence  was  admitted  of  the 
biting  of  one  C. ,  but  in  charging  the  jury 
the  Judge  told  them  that  the  fact  that  tlio 
dog  bit  C.  was  no  evidence,  and  did  not 
shew  that  defendant  knew  of  the  mischiev- 
ous character  of  the  doe  on  the  day  plain- 
tiff was  bitten  ;  the  Judse  refused  a  new 
trial,  and  the  defendant  having  appealed, 
it  was  held  (by  Weldon,  Fibhsb  and  Wbt- 
MORE,  JJ. ,)  that  thouffh  the  evidence  was 
improperly  admitted,  there  being  evidence 
that  defendant  knew,  before  plaintiff  was 
bitten,  of  the  mischievous  disposition  of 
the  dog,  and  the  objectionable  evidence 
having  been  withdrawn  from  the  jury,  the 
verdict  should  not  be  disturbed  ;  but  (by 
Allen,  C.  J. ,  and  Duff,  J.  ,^  that  the  evi- 
dence was  inadmissible,  and  as  it  was  im- 
possible to  say  tliat  it  had  no  effect  on  the 
minds  of  the  jury,  or  that  without  such 
evidence  they  would  have  found  for  plain- 
tiff, that,  therefore,  there  ought  to  be  a 
new  trial. 

It  is  necessary  in  an  action  for  injury 
inflicted  by  a  dog,  to  allese  and  prove 
that  defendant  had  knowledge  of  the 
animal's  vicious  propensity.  But  as  soon 
as  that  knowledice  is  shewn,  the  same 
responsibility  attaches  to  the  owner,  to 
keep  him  from  doing  mischief,  as  the 
keeper  of  an  animal  naturally  ferocious 
would  be  subject  to  ;  and  there  is  no  ne- 
cessity for  proving  negligence. 

Where  defendant's  dog  was  left  in  a 
yard  to  watch  the  premises  and  in  charge 
of  his  family,  during  which  time  T.  was 
bitten  by  the  dog,  in  presence  of  defen- 
dant's family,  in  an  action  brought  for 
subsequent  biting  of  plaintiff  by  same  dog, 
the  biting  of  Y.  was  proved,  and  also  the 
fact  that  V.  had  told  defendant  of  it.     De- 
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feiidant  oflered  in  piovo  the  jiccDunt  his 
fAiuily  had  given  liim  of  the  way  in  whicli 
the  dog  came  to  bite  V. ,  but  thu  evidence 
w'M  rejected.  IhhU  that  the  evidence  wius 
liroi>erly  rejected.  Wii^iot  r.  Vanwaiit. 
4r»li 

7. Verdict  ajtiimt  --Xeiv  trial  refuHC:1-  • 

Where  the  de.etiy  cona'rniivj  which  iritn*'itft 
spoki't  afforded  evidence,  an  its  fare  justi- 
tifif*^(J  ^^^  j^^f'J  i*f'  di^crcditinfj  the  iritncvi.] 
Where  npon  the  trial  of  a  cause  a  witneH.s 
for  tlio  defendant  swore  that  the  plaintiff 
signed  and  sealed  a  certain  instrument, 
wliich  evidence  was  uncontradicted,  but 
from  the  appearance  of  the  paper  itself,  it 
was  doubtful  whether  it  was  sealed  at  the 
time  of  signing,  and  the  jury  disbelieved 
the  witness,  and  gave  a  verdict  accordingly 
the  Court  refused  to  disturb  the  verdict. 
Edmundson  v.  Temi'le.         -        -        5G8 

8. Certified  copy  of  regldered  bill  ofwde 

— When  iiot  admis^tible.]  A  certitied  copy 
of  a  bill  of  sale  is  not  admissible  in  evi- 
dence under  21  Vic.  c.  3,  s.  7,  (see  Con. 
Stat.  c.  4G,  s.  7,)  without  proof  of  the  exe- 
cution of  the  original.  Lovrtoy  c.  Mc- 
DIAIUIID. 275 

0.         Statement  of  prisoner  h^fore  the.  ma- 

?\^rate — When  evidtiice.^  Section  32  of 
ho  Act  32-33  Vic. ,  c.  30,  is  directory,  and 
a  statement  made  by  a  prisoner  as  provi- 
ded for  by  that  Act,  may  bo  used  in  evi- 
dence against  him,  although  the  Justice 
has  not  complied  with  the  provisions  of 
that  section,  if  it  appears  that  the  prisoner 
was  not  induced  to  make  the  statement  by 
any  promise  or  threat.  The  Qi'een  v. 
SorciE.         -        -        -        .         -         Gil 

10. Admission  ofpaperwritt-en  in  SheriJjTs 

presence,  and  the  contents  of  which  he  must 
fMve  known  in  action  against  him,]  A 
pa]>er  written  by  a  defendant  under  arrest, 
in  the  presence  of  the  Deputy  Sheriff 
who  made  the  arrest,  the  contents 
of  which  the  Deputy  may  be  presumed 
to  have  known,  and  by  the  Deputy 
forwarded  to  the  prisoner's  attorney, 
was  held  (by  Fishek  and  Wrtmorb, 
J  J. ,  Dvrr,  J. ,  dissenting,)  to  have  been 
properiy  received  in  evidence  in  an  action 
against  the  defendant  Sheriff.  Jones  r. 
BOTSFORD.  -  -  -  62 

II. Entries  in  books  of  account  —  Not 

conclusive    against    paiiy    nutkinj    tlicm,] 


Entries  in  books  uf  acco\iut  are  not  con- 
clunivo  against  the  person  making  them, 
but  niny  be  explained.  Raymond  r.  CuM- 
MiNcs.         .....  544 


--     Vei-dict  contrary  to. 
See  Nkw  Trial.  4. ,  5. 
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-  — Entries  in  Inxiks  of  account  not  con- 
clusive as  to  uhoni  paHy  making  them 
i^avc  credit.         ....  541 

See  New  Trial.  5. 

Using  afhdavits  made  without  preju- 
dice.          G2 

See  New  Trial.  1. 


-Verdict   against   weight   of  —  Where 


Judge  who  tried  the  cause  is  satisfied.  330 
See  New  Trial.  3. 


-Verdict  against. 
See  Boom  Company. 


715 


WTiat  not  evidence  of  misfeasance  by 

bailee.  .....         557 

See  Bailment. 


■Of  laying  t»ut  of  Highway. 
See  HiGiiwAY.s. 


191 


Admissibility  of  jud^nunt  and  execu- 
tion under  pleas  of  not  guilty ,  and  no  prop- 
erty in  i)laintiff.  -  -  -         587 

See  Insolvent  Ait  1875.  3. 

Res  ge4ft<e — Admissibility  of  atatements 

as  being  part  of.         -        -        -        -   377 

See  Insolvent  Act  op  1875.  G. 

Letters  referred  to  in  defendant's  ans- 
wer used  on  hearing.         -        -         -      G8 

See  Insolvent  Act  of  18G9. 


'Right  of  person,  complained  against 


for  carrying  on  business  in  Saint  John 
without  being  licensed,  contranr  to  the  by- 
law of  Mav,  1871,  to  give  evidence  on  his 
own  behalf. 

See  Saint  John.  1. 


27; 


In  Equity — Validity  of  agreement  be- 
tween trustise  and  cestni  que  trusi — Admis- 
sibility of  evidence  to  impeach  agreement 
without  cross  bilL  -        -        154 

See  Trustees. 
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EXECUTION— Issued  instead  of  an  at-       FRAUD  —  \Vhethcr    foreign    judgment 
tachment  for  costs.         -        -         -        514       obtained  by,  conclusivo.         -         -        363 
See  Attaciimknt.  8.  '  See  Judgment.  2. 


Will  not  be  issued  against  au  attorney 

for  costs  which  he  has  undertaken  to  pay. 

.         .         -         -         671 
See  Attorney.  4. 

Landlord's  right  to  one  year's  rent  on 

sale  of  goods  under.         -        -        -      273 

See  Landlord  and  Tenant.  3. 

Setting  aside  of  judgment  and,  for  ir- 
regularity.        ....         507 

See  Irregularity. 

Where  defendant  (who  is  also  claim- 
ant) in  replevin  has  leaned  on  plaintiff's 
property  for  taxes,  a  writ  de  i>rap.  prvh,  is 
not  applicable.  ....        3 

See  Replevin.  2. 


-As  against  third  parties. 
See  Evidence.  2. 


no 


I 


GAS — Wliether  uwAer  ccttclusire — Must  be 
reHHed  ami  stam^d.'\  In  an  action  by  a 
gas  company  against  a  consumer  of  their 
gas,  it  was  held  (by  Allen,  C.  J.,  and 
Duff,  J. ,  Wbtmore,  J. ,  dissenting,)  that, 
had  it  been  shewn  that  the  company  had 
placed  on  the  defendant's  premises,  a 
meter  duly  verified  and  stamped,  the  indi- 
cation of  it,  subject  only  to  being  tested 
and  corrected  in  the  manner  pointed  out 
by  the  Legislature,  would  be  conclusive 
upon  the  parties  ;  but  that  defendant  was 
not  boiuid  by  an  unverified  meter.  The 
St.  John  Gas  Liqiit  Costpany  v.  Clbrkb. 
307 


Of  will  in  an  unfinished  state— Pre-    |   GENERAL  AVERAGE  —  Contribution 

sumption. 525    i   for  deck  load  jettisoned.         -        -        647 

See  Will.  I.  i  See  Deck  Load. 


Of  will — Necessity  of  testator  being 

able  to  see  witnesses  sign  —  Whether  he 

must  be  conscious  of  what  they  are  doing. 

389 

See  Will.  2. 

PEES— Of  constable  — Right  to  hold  pris- 
oner till  paid.         .        -        -        -        22G 

See  Constable. 

Allowance  of  travelling  fees  of  wit- 
ness leaving  home  to  attend  trial  after 
postponement.         ...        -      573 

See  Costs  of  the  Day. 

Of    witnesses  —  Whether    certificate 

necessary.  .         -         -  -         547 

See  Election  Petition.  2. 

• Attorney  in  cause  not  entitled  to,  as 

witness.  -        -        -        -        681 

See  Attorney.  3. 

Of  Sheriff— Whether  return  conclusive 

as  to.         -        -  •         -         -         547 

See  Election  Petition.  2. 

POEEIGN  JUDGMENT— Whether  con- 
clusive when  obtained  by  fraud.        -    363 

See  Judgment.  2. 


HIGHWAYS— Irayiii^r  m^  of—li'vjlUs  of 
public  in — Evidence.]  It  is  not  necessary 
for  the  Commissioners  of  Highways,  in 
laying  out  a  street  under  5  Wm.  4,  c.  2,  to 
put  up  fences  or  grade  the  road.  It  is 
enough  if  a  man  can  go  upon  the  ground  with 
their  return  and  plan  and  discover  where 
the  street  is,  its  course,  length  and  width. 

The  return  of  the  Commissioners  of 
Highways,  properly  made  and  filed,  is  evi- 
dence of  the  laying  out  of  the  street. 

The  street  having  been  laid  out  and  re- 
corded, the  public  acquire  a  right  in  the 
whole  extent  of  it,  whether  it  is  opened 
and  used  or  not,  and  they  cannot,  by  non- 
user,  release  their  rights  over  it.  The 
Queen  v.  McGowan.        -        -        -    191 

HOMESTEAD  ACT-  Whethei-  it  applits 
in  C(i8es  of  insolvency.]  The  provisi(ms  of 
the  Homestead  Act  do  not  apply  to  the  real 
estate  of  insolvent^i  under  the  Insolvent 
Act.     Loe  Dem.  Smith  v.  Snarr.  66 

HUSBAND  AND  WIFE  —  LiabUUy  of 
husband  for  necessaries  supplied  to  wife  Xiv- 
inj  apart  from  him — For  furniture — For 
money  leyU.j  A  husband  is  liable  for  furni- 
ture sold  to  his  wife  while  living  apart  from 
him  for  sufficient  cause,  but  not  for  money 
lent  to  her    Gray  r.  Vesey.        -       27q 


It'* 
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IMPBISOMMENT  —  AjUi'  juJ.jm^nt  h, 
ordf.r  of  n  Jiidgr-  CviiSitlidateil  »S7rtfr(f  ?x  r. 
JSy  M.  2R-.it;  tuit  nit  I'll  tires.]  Held  (by 
Allen,  C.  J. »  Flhher,  Wetmore  and  Duef, 
JJ.,  VVeldox,  J.,  dissenting),  that  siib- 
Hiiction  one  and  two  of  section  thirty-two, 
Consol.  Stat.  c.  ^,  under  whicli  a  Judge 
niay  make  an  order  to  imprison  the  de- 
fendant in  case  (1)  that  he  has  had  since 
the  date  of  the  j\idgineut  or  order  the 
means  t^)  pay  it,  and  neglects  or  refuses  to 
I>ay  it,  or  in  case  (2)  the  liability  was  in- 
curred by  obtaining  credit  under  false  pre- 
tences or  by  means  of  any  other  fraud  or 
by  the  commission  of  an  act  for  which  the 
person  in  default  might  be  proceeded 
against  criminally,  are  not  vlira  cires.  Ejc 
parte  Ellis.        ....         593 

Under  by-law  of  Ct)q>oration  of  Saint 

John — Invalidity  of  by-law.  -         277 

See  Saint  John.  1. 

INCOME — Meaning  of — Whether  Foreign 
Goqx)ration  may  bo  assessed  on.       -     431 

See  Taxes. 

INDICTMENT— *'^e;/fi/i:///T  fo  barn— In- 
tent to  injure  proHecntor — WhetJier  indict- 
ment nhould  allege  intent  or  not — S2-o3  Vic., 
c.  :BJy «.  J,  c.  29f  8.  ^7  and  c.  30,  s.  3.2  con- 
aide  red.  ]  An  indictment  charging  a  prisoner 
with  having  feloniously  and  maliciously 
set  fire  to  a  barn  containing  hay,  etc., 
according  to  the  form  ccmtained  in  the 
schedule  to  the  Act  32-33  Vic. ,  c.  29  (Mu- 
licumtt  Injuries  to  PropeHy)  is  good,  and  it 
is  not  necessary  to  allege  the  intent  to 
injure  or  defraud  the  prosecutor.  The 
QCEEN  V.  SouciE.  -         -         Cll 

For  felony  will  support  conviction  for 

common  assault.         -         -  -  194 

See  Criminal  Procedure. 

Amendment  of — Right  of  Judge  to 

allow. 377 

See  Insolvent  Act  of  1875.  G. 


-Grants jr  in  deed  described  by. 
See  Deed. 


(X^S 


iM    wTit  attachment 

238 


IND0B8SMENT 

for  contempt. 

See  Contempt. 

INITIALS  —  In  affidavit  for  attachment 
291 

See  Attachment.  G. 


INSOLVENCY  —  Toj-fji  —  LiVh  ou  real 
estate —  WMher  assignee  liable  toasseMincnt.  ] 
The  Act  31  Vic. ,  c.  36,  making  assessments 
on  real  estate,  in  the  City  of  Saint  John  a 
special  lien  on  the  property  for  two  years, 
applies  equally  where  the  owner  has  made 
an  assignment  in  insolvency,  and  such  lien 
c<mtinues  for  two  years  after  the  taxes  ac- 
crue :  but  after  the  expiration  of  such 
period  the  Corporation  can  only  rank  ou 
the  estate  for  the  taxes  the  same  as  ordi- 
nary creditors. 

The  estate  of  an  insolvent  in  the  hands 
of  an  iwsignee  is  liable  to  taxation  ;  (by 
Allen.  C.  J.,  and  Weldon,  Wetmore, 
and  DrFF,  JJ.,  Fisher  J.,  dissenting.) 
The  Mayor  &c.,  of  St.  John  v.  McLecjd. 
423 


-Contemplation  of,  what  is. 
See  Insolvent  Act  of  1869. 


C8 


of. 


•In  acknowledgment  of  Deed 
Se^  AcxNOWLSDox^irrf  2, 
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-Homestead  Act  does  not  apply  in  cases 

50 
r^oe  Homestead  Act. 

Attachment  in — Dissolution  <.>f  prim- 
attachment  under  Act  37  Vic. ,  c.  7.         0 

See  Attachment.  4. 

INSOLVENT  ACT  OP  1869  —  Contem- 
plation of  Insolvency — Vnjutt  prefertficc— 
Security  given  in  purmuinee  of  previwis  pro- 
mise— Pressure —  Voluntary  conreyances— 
CoiUracts  whereby  creditors  are  defeated  made 
i.cUh  party  knowing  insolvency  of  the  perstm 
contrading  —  Construction  of  acts —  Ultra 
vires — Practice — Letters  referred  to  in  ans- 
'icerused  on  hearing.]  In  1869  W.  agree<l 
to  make  cash  advances  from  time  to  time 
to  B. ,  and  B.  imtmiaed  to  give  W.  aecurity 
on  his  property  when  W.  should  reauire 
it.  W.  made  cash  advances  to  a  large 
amount.  In  August,  1872,  B.  being  hope- 
lessly involved  by  reason  of  giving  aooom- 
modation  notes  and  otherwise,  VT,  by  hii 
agent  T. ,  after  very  considerable  urging, 
obtained  security  upon  almost  the  en- 
tire property  of  B.  It  did  not  WMsr 
that  W.  knew  the  exact  state  of  B/s  affiun, 
or  the  full  amount  of  R's  indebtedness, 
but  a  majority  of  the  Court  were  of  the 
opinion  that  W.  must  be  conaidered  to 
have  known  that  B.  *s  aflkin  were  denente. 
B.  gave  W.  a  certificate  of  sda  of  toe  ship 
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(httotn  on  the  17th  day  of  August,  1872. 
W.  sold  to  himself,  at  wliat  was  admitted 
to  be  a  fair  price  for  the  ship,  on  the  4th 
September  following.  B.  confirmed  the 
sale  on  the  20th  September  following.  B. 
made  an  assignment  for  the  benefit  of  liis 
creditors  in  November  of  the  same  year, 
and  his  assignee  filed  a  bill  to  recover  back 
the  property  so  transferred  to  W. 

Heldf  (by  Allen,  C.  J.  and  Welikjn, 
J.,  Wbtmore,  J.,  dissenting,)  that  the 
transfer  from  B.  to  W.  was  an  unjust  pref- 
erence, made  in  contemplation  of  insol- 
vency, and  therefore  void  under  the  89th 
section  of  the  Insolvent  Act  of  1869. 

Allen,  C.  J.  was  of  opinion  that  the 
case  was  also  within  the  provisions  of  the 
latter  part  of  the  86th  section  of  the  said 
Act  WsTMORB,  J.  was  of  opinion  that 
the  case  was  not  within  the  provisions  of 
the  8Gth  section. 

HMf  (by  Allen,  C.  J.  and  Weldon,  J. , 
Wetmore,  J. ,  dissenting, )  that  neither 
the  previous  promise  of  B.  to  give  security, 
nor  the  pressure  brought  to  bear  on  him 
by  T. ,  (  W .  's  agent)  mi^e  the  transfer  good. 

Held,  The  transfer  was  not  protected 
by  the  81st  section  of  the  Merchant  Ship- 
ping Act  of  1854. 

An  Act  of  the  Parliament  of  Canada 
must  bo  construed  according  to  its  terms, 
and  not  by  the  provision  of  English  Acts, 
though  in  many  respects  similar. 

The  words  in  the  89th  section  of  the 
Insolvent  Act  of  1869,  **  in  contemplation 
of  insolvency,"  are  to  be  construed  by  the 
qtu)  animo  of  the  grantor. 

The  words  **  unjust  preference  "  in  the 
same  section  are  equivalent  to  the  words 
*^  fraudulent  preference  "  in  the  English 
Bankrupt  Act  of  1869.  By  Weldon,  J.  ; 
the  word  *^  unjust"  should  be  construed 
in  its  natural  sense,  and  an  *'  unjust  pref- 
erence "  is  one  that  prevents  an  equal  dis- 
tribution of  the  insolvent's  property  among 
all  his  creditors. 

By  Wbtmobe,  J.  ;  the  89th  section  of 
the  Insolvent  Act  1869  is  ultra  vires  so  far 
as  it  operates  upon  property  lawfully  ac- 
quired by  persons  not  insolvent. 

Where  certain  letters  were  referred  to  in 
defendant's  answer,  the  Judge  in  Equity 
required  the  defendant  to  produce  them 
for  the  plaintiff's  inspection,  and  certain 
of  them  were  put  in  evidence  on  the  hear- 
ing, and  the  Judge  made  use  of  them  in 
arriving  at  his  judgment.     By  Weldon, 


J.,  that  the  ruling  of  the  Judge  in  Equity 
was  correct :  by  Wetmore,  J. ,  that  at  least 
it  was  no  ground  for  appeal.  If  the  order 
of  the  Judge  in  Equity  was  improperly 
made  it  should  have  been  appealed  from 
at  the  time.     McLeod  v,  Wright.        68 

INSOLVENT  ACT  OP  1875  —  Compid- 
aory  liqu'ujlati</n — Affidavit — ihifficiency — 
Where  7wt£  not  presented — Ajyplication  to 
to  set  aside  attachment — Hmc  it  must  he 
made  —  Service  by  pnblication,'\  In  an 
affidavit  for  attachment  under  the  Insol- 
vent Act  of  1875,  it  is  not  necessary  to 
state  the  defendant's  residence  and  de- 
scription in  the  body  of  the  affidavit ;  it  is 
enough  if  it  appear  in  the  title  of  the  cause. 

Proceedings  in  insolvency  by  attachment 
may  be  taken  by  the  holder  of  a  promissory 
note  payable  at  a  particular  place,  though 
the  not«  has  not  been  presented.  But 
even  if  the  want  of  allegation  of  present- 
ment in  the  affidavit  should  be  any  ground 
for  setting  aside  attachment,  the  statement 
of  a  promise  to  pay  would  make  the  ob- 
jection of  no  avail. 

The  affidavit  must  state  facts  shewing 
that  the  defendant's  estate  has  become 
subject  to  compulsory  liquidation  ;  mere 
hearsay  is  not  sufficient. 

It  is  not  necessary  that  the  Judge's  order 
for  attiichment  should  bo  filed,  before  the 
writ  of  attachment  issues. 

An  application  to  set  aside  an  attach- 
ment for  defect  in  the  affidavit  on  which 
it  is  granted  must  be  by  petition  under  the 
18th  section  of  the  Insolvent  Act  of  1875, 
OS  amended  by  the  39  Vic. ,  c.  30,  s.  3. 

Where  a  writ  of  attachment  cannot  be 
served  personally  and  an  order  is  made  for 
service  by  publication  in  Gazette  for  one 
week,  it  seems  the  defendant  has  that 
week  during  which  he  may  appear.  Col- 
well  r.  Robertson.         -        -        -    481 

-Discharge under  must  bepUaded.]  The 


defendant  having  recovered  a  judgment 
against  the  plaintiff,  issued  an  execution 
and  levied  on  the  latter's  goods.      This 

i'udgment  was  set  aside  and  the  plaintiff, 
wrought  an  action  for  trespass  for  breaking 
and  entering  his  house  and  seizing  his 
goods.  The  defendant  justified  under  the 
judgment.  The  plaintiff  replied  that  be- 
fore the  first  action  was  brought  he  had 
been  discharged  under  the  Insolvent  Act. 
Heldf  That  the  discharge  under  the  In- 
solvent Act  should  have  been  pleaded  in 
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the  iiriit  action,  and  could  net  iie  set  up  in 

reply  to  the   dufuiKlant's   jilca  justifyin^j 

under  tlio  judgiuent.     (Jkattan  r.  Givan. 

7J1 


•I 
•J. 


— Tnjrt't' — Plr<i.s  •  SJu  riff  Intrlnj  math' 
alenj  prior  hi  aMti'jnnn'tit  mitirr  the  lii^l- 
cviit  Art  Hi'chih'j  to  jnafifi/  umbr  ihr  ustthfn- 
iiirnt — y^ot  rlaiminii  under  tiwifjii'T  -  J'Jrl- 
dv.iicr. — Adm'isgHtUU [I of  jndfjuirnt  tiiui  f.o cn- 
tioimnder  plvas  of  not  (fiultij  and  no  proji- 
crt\i  in  jilaiutiff.\  A.  (J.  II.,  on  July  28, 
1875,  gavo  his  brother,  tho  plaintift\  a  ))ill 
of  sale  c»f  certain  liorHvs.  This  was  doni: 
on  the  (Kjcasion  of  A.  O.  H.  and  the  iilain- 
tiff  givinj^  a  new  note  for  an  indehted- 
ness  of  A.  (I.  IT.,  f(ir  which  jilain- 
tiff  wjva  liable.  Formal  delivery  of  tJie 
horses  was  nuide,  but  they  remained  in 
the  possession  of  A.  (t.  H.  On  Aumi«t 
*Jlsty  1875,  the  defendant,  A'ail,  levied  on 
the  horses  in  A.  (1.  U.'s  stables.  On 
August  30tli,  1875,  A.  (i.  H.  ;Lssigned  un- 
der tho  Insolvent  Act.  The  plaintiff 
brought  an  action  of  in>ver  against  tho 
sheriff,  Vail,  and  Komaill  tlie  Judgment 
ci-editor.  The  defendiuits  jdeaded  -Ist. 
Not  guilty.  '2d.  That  the  h<»r803  wore 
iu>t  the  plaintiff's  [n-operty.  They  put  in 
evidence  tlie  judgment  and  execution 
under  which  the  levy  was  made,  and  the 
assignment  to  the  ofhcial  assignee  under 
tho  Insolvent  Act.  There  was  nothing 
to  shew  tluit  the  assignee,  under  the  In- 
solvent Act,  had  do.'ie  anything  to  dis- 
]mto  the  validity  of  tlie  bill  of  H;Ue,  and 
the  defendants  did  not  elaim  under  him. 
It  was  not  sought  to  impuirn  the  bill  of 
salo  under  tho  Si'itute  r;f  Eli/nibeth. 

llcld^  That  tho  judgment  and  exccuti<>n 
were  properly  admitted  in  evidence  under 
the  pleas. 

Held,  That  the  defendants  ct»uld  not 
justify  under  tho  assignment  to  the  oflficial 
assignee  ;  and  as  the  property  at  tho  time 
of  the  seizure,  and  oven  tU>wn  to  the  trial, 
was  in  tho  plaintiff,  the  sheriff  w:i8  a  wnuig- 
doer.     Hakkls  t.  Vail.         -        -        587 

4. iiei:tum  1.2.1 — Whr^her  an  asttitfiyy  con 

becompeUedt  on  nummary  appiicationy  to  ac- 
count for  and  reconreyUuul  deeded  to  in^olrent 
(19  security  on  anw unt  due  bcinj  paid.  ]  The 
provisions  of  section  125  of  the  Insolvent 
Act  of  1875,  only  apply  to  tho  enforcement 
of  a  claim  against  the  assignee  in  tho  na- 


ture of  a  u»-bt,  ftir  which  the  creditt.»r  holds 
some  of  the  securities  mcntiiincd  in  the 
section  ;  therefore  a  County  Court  Judge 
has  no  power  t<»  determine  that  a  deed  to 
the  Insolvent,  which  is  absolute  on  its  face, 
was  intended  as  a  mortgage,  and  to  order 
the  assignee  to  lecfiivey  on  l>eing  paid  the 
amount  due.  Tlie  grantor's  only  remedy 
is  in  Eijuit}-.     AV  f  hi  tie  Danville.         337 

5.  —  -LiaJtihoIti pntp*.*rtij — irhrfhir  it  jxt^ft'^ 
to  (iMiyner  hy  drvd  of  ansiytnnent  —Ji^}U — 
Liability  of  aitsiynec  for — Landlord  and  tf.n- 
ant.\  In  Februarj',  1873,  plaintiff  leased  a 
wharf  and  warehouse  to  8. ,  for  tho  term  of 
live  years,  from  the  Ist  Januar}',  1873,  at  an- 
nual i-ent  of  §4,8(M),  paj'able  quarterly  on 
the  first  days  of  April,  July,  October  and 
January.  The  le;ise  contained  a  covenant 
that  the  lewteo  would  not  assign,  underlet, 
or  ]>art.  with  the  demised  premises  by  his 
own  act  or  deed,  or  by  act  or  oj>eration  of 
law,  without  the  lessor's  written  consent ; 
and  there  was  a  provisc*  for  re-entry  in  case 
oi  non-payment  of  rent,  or  failure  to  keep 
any  of  the  covenants  in  the  lease.  The 
lessee  entered  under  lejuse  and  occupied  till 
(.)ctober  rJth,  1875,  when  he  became  in- 
solvent, and  a.ssigned  imderthe  Insolvent 
Act  f>f  1875,  to  the  defendant  as  ntticial  as- 
signee. At  the  timo  of  assignment  the 
sum  of  81,800  was  duo  plaintiff  from  S.  for 
rent  due  cm  the  1st  October  preceding. 
The  property  v/as  of  less  value  than  the 
rent  i*eserved.  Defendant,  as  assignee, 
collected  wharfage  for  the  use  of  the  do- 
mise-.l  premises  from  13th  October,  1875, 
to  January  20th,  1876,  to  amount  of  $483, 
which  was  all  tho  property  yielded  during 
that  time.  This  was  tho  only  act  defend- 
ant did  in  reference  to  the  property,  except 
giving  notice  to  the  plaintiff  un  December 
24th,  1875,  by  direction  of  tho  inspectors, 
that  they  (the  insi)octor8)  intended  to  re- 
tiin  the  prr)perty  <mlyup  to  the  end  of  tho 
then  current  year  1875,  and  that  on  De- 
cember 31st  the  leaso  would  be  suirender- 
ed,  and  the  possession  of  the  property 
giienupto  him.  Plaintiff  refused  to  ac- 
cept the  surrender  at  the  time  notified,  but 
did  so  on  1st  April,  1876.  On  January 
20th,  187(>,  defendant  sold  the  estate  of 
the  insolvent  en  6/oc  to  H. ,  and  executed 
to  him  a  deed  im  that  day,  which  conveyed 
to  H.  ''  all  tho  estate  and  effects,  both  no! 
and  personal,  of  every  nature  and  land 
whatsoever  of  the  iniolTont,  which  cane 
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to  the  possession  of  said  M.  (defendant)  as 
Assignee;'  etc. 

Heldf  1.  That  the  unexpired  term  in  the 
lease  vested  in  defendant,  by  the  assign- 
ment under  the  Insolvent  Act. 

2.  That  plaintiff  was  only  entitled  to 
rank  as  a  creditor  on  the  estate  of  the  In- 
solvent for  the  amount  of  rent  due  at  tlie 
time  of  the  assignment  on  the  12th  Oc- 
tober. 

3.  By  Allen»  C.  J. ,  and  Wetmore,  J. , 
that  plaintiff  was  entitled  to  recover  from 
defendant  the  quarter  s  rent  due  1st  Janu- 
ary, 187C  ;  but  not  for  the  period  between 
that  and  the  29th  January,  when  he  as- 
signed to  H. ,  because  the  current  quarter's 
rent  could  not  be  apportioned,  iiut,  by 
Wbldon  and  Fishek  J  J. ,  that  the  defend- 
ant did  not  incur  any  personal  liability  to 
pay  the  rent. 

4.  By  Allen,  C.  J.,  and  Fisher  and 
Wbtmore,  JJ.  ,  that  H.  was  liable  to  plain- 
tiff for  the  quarter  s  rent  due  f)n  the  Ist 
April,  1876,  at  which  time  H.  was  assignee 
of  the  term.  But,  by  Wkldon,  J. ,  that 
H.  was  not  personally  liable  to  pay  rent, 
unless  he  did  some  act  to  recognize  die  ten  - 
ancy,  or  take  possession  of  the  property 
contained  in  the  lease.  Robertson  v. 
McLeod. 15 

G. An  indictment  for  offt-nce  under  Act  of 

1869 J  found  after  Act  of  1875  came  in  force, 
whettier  n)ecial  jury  necessary  as  required  by 
former  Act — Criminal  law — Private  prose- 
cutor—  Whether  has  right  to  direct  jurors  to 
stand  aside — Evidence — Res  gestae — Admissi- 
bility of  statements  as  being  part  of — Amend- 
ment of  indictment — Bight  of  Judge  to  allow 
— Omission  of  insolvent  to  insert  book  debts 
in  his  statement — Misdewea)wr — Mutilation 
aiui  alteration  of  books.]  Defendant  was 
tried  in  August,  1870,  for  certain  offences 
agaiost  the  provisions  of  the  Insolvent  Act 
of  1869,  committed  while  that  Act  was  in 
force.  There  was  no  evidence  as  to  whether 
or  not  the  proceedings  were  commenced 
before  the  Insolvent  Act  of  1875  came  in- 
to operation.  Section  148  of  tha  Act  of 
1869  required  tliat  all  offences  under  the 
Act  should  be  tried  by  a  special  jury  ;  but 
the  14l8t  section  of  the  Act  of  1875,  pro- 
viding for  the  trial  of  offences  imder  the 
Act,  omits  the  clause  requiring  a  special 
jury.  Defendant  was  tried  by  a  common 
jury ;  and,  Held^  on  a  case  reser\'od  (by 
Allen,  C.  J. ,  and  Fisher,  Wetmore  and 


Duff,  J  J. ,  Weldon,  J. ,  dissenting)  ,that 
the  summoning  of  the  jiury  being  a  matter 
of  procedure,  the  provisions  of  the  Act  of 
1869  were  superseded  by  those  of  the  Act 
of  1875. 

Held,  also,  under  the  authority  of  Reg» 
V.  McOowan  that  a  private  prosecutor  has 
the  same  right  as  the  Crown  to  direct 
jurora  to  stand  aside. 

Held,  also,  that  the  statements  of  idaoI- 
vent  in  his  examination  before  the  assignee 
at  creditors'  meeting  were  evidence  against 
him  on  this  trial. 

On  the  trial  of  an  indictment  against  an 
insolvent  for  (among  other  alleged  offences) 
disposing  of  property  which  remains  unpaid 
for,  otherwise  than  in  the  ordinary  course 
of  business,  it  is  competent  for  the  defend- 
ant to  give  in  evidence  the  reasons  for 
the  transfer  stated  at  the  time. 

An  indictment  framed  under  the  147th 
section  of  tlie  Insolvent  Act  of  1869  omitted 
the  words  **  with  intent  to  defraud  his 
creditors.''  Defendant  pleaded  to  the  in- 
dictment, but  afterwards  applied  for  leave 
to  withdraw  his  plea  and  demur  ;  but  the 
Judge  decided  that  if  he  allowed  this  ho 
should  also  permit  the  prosecutor  to  amend 
the  indictment  by  inserting  those  words  : 

JAr/ci,  That  his  decision  was  right. 

If  an  insolvent  has  book  debts  owing  to 
him,  however  small^  he  is  bound  to  insert 
them  in  his  statement ;  and  if  ho  omits 
them  with  intent  to  defraud  liis  creditors, 
he  is  guilty  of  a  misdemeanor ;  and  the 
fact  of  calling  the  statement  a  schedule  in 
tlie  indictment  is  not  a  mis-description. 

Where  an  indictment  against  an  insol- 
vent alleged  that  having  made  an  assign- 
ment under  the  Insolvent  Act,  he  mutilated 
and  altered  one  of  his  books  ;  and  the 
evidence  was  that  the  multilation  or  altera- 
tion t<x>k  place  about  three  months  pre- 
vious to  the  defendant's  assignment ;  the 
jury  found  that  the  act  was  done  with 
intent  to  defraud  his  creditors  ;  and  on  a 
case  reserved,  it  was  objected  that  the 
evidence  did  not  support  the  indictment ; 
but.  Held,  that  the  allegation  of  having 
made  an  assignment  was  immaterial,  and 
the  conviction  was  sustained.  The  Queen 
r.  McLean.        .        -         -         -         377 

INSPECTOR  OP  SCHOOLS-^Appeal  to 

under  Con.  Stat.  c.  65  s.  91.         -        708 

See  Common  Schools  Act. 
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INTEREST  -Attachment  for,  r.tinotc  not 
payable  with.         ....        555 
See  AiTArilMENT.  7. 

INTESTATE  ESTATE-Dwtribution  of 
— Passing  accr>untK  l»cfore  Judge  of  Probate 
— Whether  conchisive  against  parties  re- 
ceiving their  sliarvt.         -         -         -        551 

Sec  JlTiOE  OI-    I*  1:0 1 J  ATE. 

ntBEQULABITY  -^V(^•».;/   asuh,  }iuhj. 

ment  and  ryerntiiii  /«»/■.]  The  teat  of  the 
defendant's  knowledge  of  an  irregularity  is 
not  when  he  knows  of  it,  but  when  he  first 
has  the  means  of  knowing  it. 

Where  the  defendant's  proceedings  were 
irregular,  and  the  jilaintiff,  after  a  waiver 
of  the  irregularity  signed  judgment  and 
i8sue<l  executi(»n,  the  jud<;ment  and  execu- 
tiim  were  set  aHi<le.  but  without  costs. 
Deveu  f.  Wiley.  -  507 

Setting  aside  oi  judgment  in  eject- 
ment for 

Sec  E.JECTMENT.    1. 

JT7DQE  OP  PROBATE— -4(/»vi«rem*'nf— 
Hotchpot  —  Pttsjihifj  ncctniiits  Jte.fort  Juiign 
— No  order  for  distrihntion — WhMe.r  con- 
clH^lrc.  ayainst  ]uirt{**H  rfcviriivj  their  /thare.^ 

Where  the  intestate,  in  his  lifetime,  gave 
his  daughter  £1,U0(),  the  same  was  held  to 
Ih)  an  advancement  which  ought  to  have 
been  taken  into  accriunt  in  making  a  dis- 
tribution of  the  estate. 

The  accr»unfs  of  thu  estate  were  i>assod 
before  the  Judge  of  Pr<>bate,  and  the 
Judge  ma<le  his  decree,  as  follows  :  *'  I  do 
therefore  decree  that  there  are  assets  in  the 
hands  of  the  said  John  Ford  and  Harriet 
Augusta  Koat(ir,  to  the  amount  of  eight 
thousand  three  hundred  and  thirty-five 
<loIlars  and  seventy  cents,  to  be  distributed 
among  the  heirs  and  next  of  kin  of  the  said 
John  P.  Ford,  according  to  law."  The  ap- 
pellants, by  their  guardian,  received  their 
share  of  this  sum. 

Held,  that  the  passing  of  the  accounts 
was  n4jt  a  distribution,  and  the  decree  was 
not  conclusive  against  the  appellants. 

In  the  passing  and  allowance  of  the  ad- 
ministrators* accounts,  the  Judge  of  Pro- 
bates has  nothing  to  do  with  any  sum  ad- 
vanced to  any  of  the  next  of  kin,  because 
it  does  not  form  any  portion  of  the  assets 
of  Die  doceasod  which  have  come  into  the 
liaiids  of  the  administrators.  It  is  not 
until  they  conio  to  make  the  distribution 


that  any  question  of  the  advancement   can 
arise. 

i^oire.  Whether  the  appellants  were 
estopfred  by  receiving  their  share  of  the 
money  in  the  hands  of  the  administrators. 
Price  r.  Ford.  -  -         551 

JUDGE'S  ORDER  —  For   attachment  — 
Necessity  of  moving  to  rescind.         -     291 

See  Attachment.  0. 


■Ft>r  perfecting  service. 
See  Judgment.  1. 
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JUDGMENT.— .Seff  111^/ twit/f  serried!  ofsum- 
irum-^f  Judge'*  ordrr  perfectin'j  jwrriV*',  tnui 
J^djnwut — Application  made  on  hehalf  of 
dpfvndanf s  \r\fe— Delay  in  makinj  applicu- 
tiou.]  Judgment  was  signed  against  the 
defemlant  in  Au^ist,  187t>,  and  execution 
issued,  under  which  his  property  was  levied 
on  aiid  advertised  for  sale  on  the  lOtli 
February,  1877.  In  Hilary  Term,  1877, 
application  was  made  by  the  defend- 
ant's wife  to  set  aside  the  judgment,  and 
execution,  and  all  previous  proceedings, 
on  the  ground  that  there  had  been  no 
service  of  the  process,  the  defendant  being 
out  of  the  Province  at  the  time,  and,  never 
having  returned  or  had  any  notice  of  the 
suit. 

Held,  That  if  tlio  application  could  bo 
made  by  the  wife  it  must  be  made  within 
a  reasonable  time  after  she  liad  knowledge 
of  the  proceedings,  and  that  this  appU- 
cation  was  Uw  late. 

Qnare,  W^hether  a  married  woman  can 
apply  to  set  aside  proceedings  in  a  suit 
against  her  husband,  without  showing  that 
the  application  is  made  by  his  authority. 
BuRCHELL  V.  Poor. 151 

2 Of  Foreign  ca\irt —  Whether  couclvsire^ 

%chen  obtained  by  fraxuL]  A  foreign  judg- 
ment, whether  in  permmamy  or  in  rem  may 
be  impeached  in  our  courts  by  extrinsic 
evidence  shewing  that  the  Court  which 
pronounced  it  hiM  no  jurisdiotion,  or  that 
it  was  obtained  by  fraud.  Therrfore  a 
•  decree  of  divorce  obtained  in  a  foreigii 
Court  on  a  false  affidavit  that  the  pertr 
seeking  it  was,  at  the  time  of  tlie  rait,  and 
had  been  for  a  year  preoeding,  a  rendent 
of  such  foreiffn  country,  when  in  fact  he 
was  during  that  time  a  rendent  of  this 
Province,  is  void.  Thb  Qmnor  r.  Wught. 
363 
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^In  aotiou  of  ejeotment — AVhothor  rule 

for,  absolute  in  the  first  instance — Setting 
aside  of,  for  irregularity.        -  743 

See  Ejectment.  1. 

^By    default,   offer    to   suffer  for   an 

amount  in  the  jurisdiction  of  an  Inferior 
Court— Costs  of.         -         -         -         502 

See  Costs. 

Imprisonment  after,  by  Judge's  order. 

693 

See  Imfkisonmext. 

Setting    aside    of    for    irregularity — 

Waiver. 507 

See  Irreoulakity. 

JUSOR— Whether  affidavit  of  can  be  read 
on  motion  for  a  new  trial.  -       27 

See  New  Trial.  7. 

7UBY— Ri|^t  of  counsel  to  address.  51G 
See  Ejecthekt.  2. 

Whether  special,  necessary  to  try  of- 
fence under  Insolvent  Act  of  1869  after 
Act  of  1875  came  into  force.         -         377 

See  Insolvent  Act  of  1875.  G. 

JOSTIOE— Notice  of  action  against.     G41 
See  Notice  of  Action.  1. 

-Conviction    before    one,  for    selling 


liquor  contrary  to  regulation  of  Saint  John 
General  Sessions  is  bad.  641 

See  Conviction. 

JUSMPIOATION  — Plea  of  by  Sheriff 

under   assignment  under  Insolvent  Act. 

bSl 

See  Insolvent  Act  of  1875.  3. 

LANDLORD  AND  TENANT  —  Sum- 
mary ^ectment  —  Chivs  probaiuli,]  In  a 
proceeding  for  summary  ejectment  under 
the  Act  30  Vic. ,  c.  10,  s.  25,  it  was  held 
(by  Allen,  C.  J. ,  and  Duff,  J. ,)  that  the 
service  of  the  summons  required  by  the 
Act  issued  on  the  necessary  affidavit  of  the 
landlord,  threw  on  the  tenant  the  amis 
pfi^Kmdi,  and  required  him  to  disprove  the 
prima  facie  case  made  out  by  the  affidavit 
that  the  tenant  had  held  over  after  the  ex- 
piration of  his  lease,  and  had  refused  to 
deliver  up  possession  ;  that  the  summons 
was,  in  fact,  an  order  i litfi,  which  on  proof 

98 


of  service  on  the  tenant  became  absolute, 
unless  he  shewed  cause  why  he  should  not 
deliver  up  possession.  If,  however,  the 
landlord  goes  further  and  attempts  to  prove 
a  prima  facie  case,  he  must  do  so  by  legal 
viva  voce  or  documentary  evidence,  and 
cannot  put  in  and  read  the  affidavit  of  the 
landlord  on  which  the  summons  was  issued, 
fint,  Held,  (by  Fisher  and  Wbtmqrb, 
J  J. ,)  that,  after  proof  of  the  service  of  the 
summons  and  cppy  of  the  affidavit,  the 
landlord  is  bound  to  prove  his  prima  facie 
case  as  in  an  ordinary  trial.  JBx  parte 
Bell. 366 

2. Holding  (tver — Whether  cviUract  for 

iieic  tenancy  implied,  ]  A  contract  fora  new 
tenancy  for  a  year  cannot  be  implied  from 
the  mere  fact  of  the  tenant  holding  over, 
no  act  being  done  from  which  an  agree- 
ment for  a  new  tenancy  can  be  inferred. 
Leiohton  r.  Vanwart.         -        -        489 

3. Landlord's  right  to  one  yeat^s  rent  on 

aalCf  under  execution ^  of  goods  takei^  on  writ 
of  attachment]  Where  the  rent  is  not  due 
the  landlord  is  not  entitled  by  virtue  of  1 
K.  S.  c.  126,  s.  8,  (Consol.  Stat, c  83,  s. 
8,)  to  be  paid  rent  from  the  proceeds  of 
the  sale  under  an  execution. 

Semhhf  It  is  doubtful  if  this  section  ap- 
plies to  cases  of  goods  taken  under  a  wnt 
of  attachment.     Ex  parte  ¥iSB,         -    273 

4. Claim  of  property  in  eaaea  of  didreMs 

for  rent — Orpxcwd  v.  Morriseyf  3  Fugs,  HO 
approved.]  The  claim  of  property  is  not 
applicable  to  cases  where  the  tenant  replev* 
ies  goods  taken  as  a  distress  for  rent. 
RouRKE  r.  Parks.        -        -        -        613 

Liability  of  assignee  imder  Insolvent 

Act  for  rent.         -         -         -         -        15 

See  Insolvent  Act  OF  1875.  5. 

Whether  tenant  of  mortgagee  may  set 

up  landlord's  title  against  mor^agor.     66 

See  Mortgagee. 

LEASEHOLD— Liability  of  assignee  for 
rent  of  insolvent's  estate.        -       -        15 

See  Insolvent  Act  of  1875.  5. 

'LETY—What  amounts  to— Where  sheriff 
does  not  take  actual  posessiot^  of  goods.]    P. 
sheriff  of  Queen's  Co. ,  went  to  B.  'sresiaenco 
to  execute  a  writ.     B.  gave  him  a  descrip- 
tion of  the  property  cm  the  place,  uid  P. 
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made  a  niemoraiiduni  uf  it  in  B.  's  prosoiice 
and  told  B.  that  he  (P.)  had  levied  upon 
the  property,  and  B.  then  promised  tliat 
if  the  Blieritf  would  leave  the  ]>roi>crty  on 
the  place  it  should  be  forthcoming  when  it 
was  required  to  be  sold. 

Heldf  (hy  Allen,  C.  J.,  and  Weldo.n, 
J. ,)  that  B.  was  estopped  by  his  conduct 
from  saying  there  was  no  levy  us  the  sheriil' 
would  certainly  be  estop^Hid  as  against  B. 
from  saying  there  was  no  seizure. 

Held,  (by  Fisher  and  Wetmork,  JJ.) 
that  the  writ  had  been  virtually  executed, 
and  that  there  was  in  substance  an  actual 
levy.     Brooks  r.  Palmer.       -       -       015 

LIOENSES— Under  by-laws  of  cori)ora- 
tion  of  Saint  John —Invalidity  of  by-laws. 

-  2ii 

See  Saint  John.  1. 


-To  sell  meat  in  the  City  c»f  Saint  John 


— Invalidity  of  by-law  requiring  such  li- 
cense of  freemen  of  the  City.         -        228 

See  Saint  John.  2. 

LIEN — On  real  estate  for  taxes  in  cases  of 
insolvency.         ....         423 

See  Insolvency. 

Of  landlord  for  rent,  on  goods  sold 

under  execution.         ...         273 

See  Landlord  and  Tenant.  3. 

Of  banker,  whether  it  exists  in  this 

Province. 440 

See  Pleading.  4. 

LIMIT  BOlSTD-^Artion  oiv—SO  Vic.  c.  2fi, 
extending  liinits  to  xchole  Cinnity — Its  effects 
on  limits  previoudy  dejitied,']  Held,  that 
the  Act  30  Vic.  c.  28,  extending  the  limits 
to  the  whole  county,  repealed  the  regula- 
tions establishing  gaol  limits  passed  prior 
to  tiiat  Act.     The  Queen  r.  Ferguson.    3 

LOCAL  LEOISLATUBE  — Boom  Com- 
pany Acts  within  the  powers  of.        -    715 

See  Boom  Company. 

MANDAMUS— To  compel  C<mpany  to 
i*fiH  daily  traiiu — No  profit  from  rujming — 
Unavoidable  causes — Cotuiruction  of  Rail- 
way  Acts — When  maiidanws  grajitcd  aU 
thou^  an  action  might  lie.]  By  the  Act 
36  Vic  ,  0.  37  B.  13,  the  Kew  Brunswick 
and  Canada  Railway  Go.  are  required  "  to 
provide  and  run  ail  trains  necessary  for 


the  carrying  of  paHsengors  and  freight/' 
and  to  *  *  run  at  least  one  daily  train  each 
way  over  the  said  niain  line  and  branches 
(Sundays  excepted;,  unless  prevented  by 
weather,  accident  or  some  other  niuirttUl- 
able  cause,  other  than  from  want  of  rail- 
way stock,  or  from  keeping  the  roail  and 
its  appliances  in  good  running  order.'' 
Heldf  that  the  fact  that  there  was   uii 

j  profit  derived  from  running  a  daily  train 
between  St.  Andrews  and  Watt  Junction 
(one  of  the  branches  of  the  road)  was  not 
one  of  the  *^ unavoidable  causes'*  that 
would  justify  the  company  in  not  running 
a  daily  train. 

Ilailway  Acts,  and  those  of  that  descrip- 

,  tion,  which  are  obtained  on  the  ai)plica- 
tion  of  their  promoters,  are  treated  as  con- 
tracts between  the  incorporators  and  the 
public.  The  language  of  the  Acts  is  thero- 
lorc  considered  as  the  language  of  the  pro- 
moters, and  where  doubts  arise  as  to  tlie 
construction  of  that  language  the  benefit 
of  the  doubt  is  to  be  given  to  those  who 
might  be  prejudiced  by  the  exercise  of  the 
lowers  given  by  the  Act. 

Where  the  remedy  by  action  is  not  sc 
efficacious  as  that  by  mandamus,  the  right 
to  the  latter  is  not  taken  away,  ^ji*  pmie. 
The  Attorney  General  of  New  Brun.s- 
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2. Assessment  hy  School  Trustees  to  satisfij 

a  judymetit  agabist  them.]  Where  the 
Trustees  of  a  school  district  refused  to  pay 
a  judgment  had  against  them  in  tlieir  cor- 
porate capacity  and  did  not  assess  their 
district  to  satisfy  the  judgment,  a  writ  of 
numdamus  was  granted  to  compel  the  as- 
sessment.    irV  )>arte  Devoe.        -        -  513 

^MARRIED  WOMEN— Acknowledgment 
of  execution  of  deed  by.         •        -        J99 

See  Acknowledgment.  1, 

MASTER  AND  SEEVANT— DmhiumZ 
— JUiether  misconduct  whUe  in  service  of 
previons  employer  ground  for.]  It  is  no 
part  of  an  ordinary  contract  of  hiring  that 
the  servant  has  not  been  guilty  of  muoon- 
duct  in  any  previous  emiuojonent,  and  he 
is  not  bound  to  discloie  such  miaoondiict 
in  the  absence  of  inquiries  made  of  him  by 
the  employer  ;  and  nnlew  the  ■ervant  has 
made  Borao  false  repreientatioii,  the  dis- 
ooveiy  of  such  misconduct  is  no  ground  for 
dismissal.     Orove  r.  Domville.  48 
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2.- Netjliyciice — LUibUity  of  servant  for 

ncjjligciice  of  fellow  SKrwint  cmjdoyed  by  him.  ] 
An  agent  or  servant  is  not  liable  for  injur- 
ies caused  by  the  negligence  of  a  fellow- 
servant,  though  such  fellow-servant  was 
employed  by  him  as  agent  for  another,  and 
was  under  his  authority  and  control,  it 
not  appearing  that  the  injury  was  caused 
by  obedience  to  the  direct  and  express 
orders  of  the  defendant. 

The  contractor  engaged  in  the  con- 
struction of  a  Government  railway  are  not 
liable  under  (A.  C.)  31st  Vic,  c.  68,  s.  11, 
for  damages  caused  by  a  non-compliance 
with  the  provisions  of  the  said  section. 
Craio  v.  Chisholm.         -        -        -      218 


MEASURE  OP  DAMAGES 

See  Delivery.  1. 
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MILL  OWNEB— Right  of  to  use  running 
stream.         .         .        .        -        -        400 

See  Water. 

MISDEMEANOR  —  Mutilation   and  al- 
teration (»f  books.         .        -        -         377 

See  Insolvent  Act  of  1875.  G. 

MISDIRECTION  —  Liability    of    Boom 
Company  to  preserve  na^dgation.  715 

See  Boom  Company. 

Where  jury  find  contrary  to  judge's 

direction — Whether  the  correctness  of  the 
direction  will  bo  enquired  into  or  new  trial 

granted. 516 

See  Ejectment.  2. 


-Mistake  of  Judge — New  trial  when  too 


small  damages  given. 
See  New  Trial.  C. 


^08,  752 


MISJOINDER — Joining  counts  in  detinue 
and  assumpsit  is.         -        -        -        -  440 

See  Pleading.  4. 

MONEY  LENT— To  wife  —  LiabUity  of 
husband  for.         .        -        -        -         270 

See  Husband  and  Wife. 

MORTGAGEE  —  Temnt  of— Whether  fie 
0(171  8et  up  his  lundlorcTs  tiUe  in  action  by 
mortgagor.]  A  tenant  of  a  mortgagee  has 
a  right  t(j  set  up  the  title  of  the  latter  as  a 
defence  to  an  action  of  ejectment  brought 
by  the  person  holding  the  equity  of  re- 
demption.    Doe  dem.  Smith  v,  Snarb.  66 


NAVIGATION  —  Shipping  and  —  Wh.-it 
meant  by  these  terms — Where  boom  com- 
pany has  to  preserve  navigation  of  the 
river — Whether  or  not  relieved  by  the  vis 
major  —  Bound  to  preserve  navigation 
against  the  effects  of  ordinary  floods  and 
freshets. 715 

Sec  Boom  Company. 


NECESSARIES— What  are. 
See  Husband  and  Wife. 
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NEGLIGENCE— Liability  of  servant  ^on 

account  of  fellow  servant  employed  by  him. 

218 

See  Master  and  Sebvant.  2. 

NEW  ASSIGNMENT— When  not  ne. 
cessary  under  the  Common  Law  Procedure 
Act. 604 

Sec  Pleading.  1. 

NEW  TBJAL—Ecidcnce— Using  aMdaviis 
made  without  prejudice,]  An  affidavit  of 
the  defendant,  sheriff  of  Westmorland, 
which  had  been  used  on  an  application  for 
an  attachment  against  an  attorney  of  this 
court  for  aiding  m  an  escape,  which  appli- 
cation was  made  by  the  plaintiffs'  attorney 
free  of  charge,  and  witnout  prejudice  to 
either  party,  was  used  on  the  tnal  of  an 
action  against  the  sheriff  for  escape. 
Heldy  that  his  was  not  ground  for  a 
new  trial,  but  the  propriety  of  using  it 
was  questioned.     J  ones  v.  Botsfobd.     62 

2. — —Day  of  moving  for,]  Held,  that 
after  the  first  Saturday  in  the  term,  no 
motion  for  a  new  trial  can  be  made,  unless 
the  cause  has  been  mentioned  to  the  Court 
on  that  day.     Okpwood  v,  Morbisey.      3 

3. Verdict  being  against  the  weight  of 

evideiwe  —  When  Judge  who  tried  the 
cause  is  satisfied^  JUeldf  (by  Fisher 
and  Wetmoee,  J  J. ,)  that  where  the  evi- 
dence was  contradictory,  and  the  Judge 
who  tned  the  cause  was  satisfied  with  the 
verdict,  a  new  trial  should  not  be  granted  ; 
but,  (by  Allen,  C.  J.,  and  Wbldon,  J.,) 
that,  the  evidence  on  which  the  juxy  found 
being  in  their  opinion  yeryr  unsatisfactory, 
the  cause  should  be  submitted  to  the  con- 
sideration of  another  jury.  The  Court  be- 
ing  equally    divided    the    rule  dropped. 

DOANE  V,  DOANE.  •  -  -  339 
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4. Vfrdict  contninj  to  trifivn^c  —  Ptouuse 

to  pny  for  another —  Whethfr  rvUateral  irr 
m/^.]  C.  biTiUght  hia  clerks  to  R/s  hotel 
und  engaged  htMed  fr»r  them,  and  said  he 
would  b«  responsible  for  itaj'mcut.  R. 
kept  separate  accounts  with  the  clerks  and 
niade  monthly  settlements  with  them,  but 
the  balances  were  never  charged  against  C. 

II.  settled  with  C.  fur  his  own  Ixianl, 
after  all  tlie  clerks  had  left,  without  mak- 
ing any  claim  on  him  for  i)a}'ment  of  the 
amount  due  for  the  clerks'  board. 

The  jury  found  that  the  credit  was  given 
toC. 

Hdd^  that  the  < question  as  to  whom  the 
credit  was  given,  was  properly  left  to  the 
jury,  but  that  their  finding  was  against 
the  weight  of  evidence,  and  there  should 
be  a  new  trial.  Raymond  r.  CrxMixoH. 
544 

5. Verdict  ayuiuM  the  iveiaht  of  cadence 

— Proniiae  to  atutirvrfor  the  dM  of  another 
— Entries  in  hookn  uf  account — Xot  runcfu- 
.live  eridence  tymimtt  jMirty  keejnny.]  The 
fact  that  the  plaintiff  chai^^cd  the  goods  in 
his  books,  and  made  out  his  bills  to  the 
person  who  got  them  is  not  of  itself  con- 
clusiTe.  It  could  be  shevni  that  the  cre<lit  ' 
was  given  to  another. 

The  credibility  (»f  witnesses  is  altogether 
a  question  for  the  jury,  but  a  different  rule 
prevails  where  there  are  other  circum-  i 
stances,  and  especially  where  there  arc  ; 
writings  which  tend  to  confirm  the  testi- 
mony of  one  side  or  the  other.  Smith  v, 
Akdrbwh. 541 

0. Where  diimatjes  too  small — Mimlirec- 

iiun.'\  A  new  trial  will  sometimes  be 
granted  if  it  appears  clear  ti  the  Court 
that  the  danuu^  are  too  small,  or  that  the 
smallness  of  the  damages  has  arisen  from 
s<>me  mistake  on  the  part  of  the  Judge. 
I^CB  T.  Erd.  708, 752 

7. Whether  affidavit  of  dissenting  jnror 

can  be  read  on  motion  for."]  Semble,  that 
the  affidavit  of  a  dissenting  iur3rman  as  to 
a  oonvenataon  between  himself  and  another 
joxyiDJUiy  is  not  admissible  on  motion  for  a 
new  trial    Bennett  r.  Sxith.  27 

Improper  reception  of  evidence.     456 

See  EviDENcx.  6. 

Objections  to  declaration  on  motion 

for.        .  -        -        -       ;       647 

See  Deck  Load. 


Where  jury  fail  to  find  a  question  of 

fact  submitted  to  them.        -  575 

See  Bill  of  Exchange.  I. 

Improper  conduct  of  |)laintiff  and  his 
rer  on  view 

See  View. 


shcwer  on  view  are  grounds  for.  2i 


For   perverse  verdict — Whether  cur- 

i*cctness  of  Judges  direction  will  be  in- 
((uired  into  on  motion  for.        -        •    510 

See  Ejectment.  2. 

NISI  FSIX78  SEOOBD— In  previous  suit 
-.Admission  as  evidence.  -      40 

See  Evidence.  4. 

NOMINATION— Of  candidate  for  office 
of  councillor  in  the  city  of  Saint  John — 
Nominoi-8  must  appear  in  person.         -     4 

See  Saint  John.  3. 

NON-JOINDER— Of  plaintifls,  a  ground 
for  non-suit.         ...         -         050 
See  Sale. 

NON-^TJIT — For  want  of  privity  between 
bailor  .iiul  bailee.         -         -         -         557 

See  Bailment. 


•For  non-joinder  of  plaintiffs. 
See  Sale. 
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NOTICE  OF  AmOS-^ustice  isntinj  a 
void  tcarrant — J<nnt  notice  <»g€Unsi  justice 
and  cotutable,]  A  notice  of  action  against 
a  justice  must  state  the  cause  of  action 
explicitly,  and  in  a  case  where  the  justice 
issued  a  void  warrant  directing  the  con- 
stable to  take  the  pbuntiflTs  goodm,  and  in 
default  of  goods  to  take  his  body,  under 
which  the  constable  arrested  the  plaintiff, 
although  there  were  goods  on  which  ho 
might  have  levied,  a  notice  alleging  a  joint 
trespass  against  the  justice  and  oonstable 
was  held  defective  in  that  it  did  not  dearlv 
set  forth  the  grounds  of  the  justices 
liability. 

Heldf(hv  Allen,  C.'J.,  Weldon,  Wet- 
moee,  and  Duff,  JJ.  ,  Fiehbe,  J. ,  dissent- 
ing,) on  the  authority  of  Baxter  r.  HaUdt 
that  it  is  sufficient  if  the  attomej'a  name  ap- 
pears on  any  part  of  the  notioe.  MoGn<- 
vEBY  V.  Gault.        -        -        -        -     641 

2. Not  a  proceeding  in  Ike  CouH — Qced 

thouah  given  iff  an  a/ttameg  vkohaenoiiaiken 
QMt  hie  eerHfiiaie,]    'Where  the  attoraqp 
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who  gave  a  juilice  of  the  peace  notice  of 
action  as  required  by  Rev.  Stat. ,  c.  129,  s. 
8,  (Con.  Stat ,  c.  90,  s.  8,)  had  not  paid 
the  library  fee  under  22  Vict.,  c.  28, 
(Con.  Stat..,  0  34,)  at  the  time  of  ^ving 
the  notice,  but  paid  before  the  writ  in  the 
cauae  was  issued,  the  Court  refused  to  set 
aside  the  proceedings,  as  the  notice  was 
not  a  proceeding  in  the  Court  Detbriwy 
v.  Maekay^  1  Han.  138,  approved.  Wbt- 
MOBS  V,  Hardino.        -        -        -        566 

OBJECTIONS  —  To  barristers  report  — 

When  allowed  without  filing  exceptions. 

738 

See  Equity. 

OXJBT'ER  —  By  a  co-teiutiU  —  Evidence.] 
The  plaintiff  claimed  under  deeds  from 
the  heirs  of  P.  S. ;  the  defendant  under  a 
deed  from  his  mother,  one  of  the  heirs  of 
P.  S.  The  defendant  stated  in  his  evi- 
dence that  he  cut  the  hay  on  the  land  in 
dispute  to  prevent  the  plaintiff  (his  co-ten- 
ant) having  the  benefit  of  it,  and  that  he 
at  the  time  denied  the  plaintiff  had  any 
right  to  the  land  whatsoever.  Held,  that 
tins  was  sufficient  evidence  of  an  ouster, 
and  that  the  jury  should  have  found  for 
the  plaintiff. 

Under  these  circumstances  the  defen- 
dant's counsel  had  no  right,  on  cross- 
examination,  to  ask  the  defendant 
the  following  and  similar  <]|uestions : 
**  When  you  went  on  the  land  did  you  go 
with  any  object  except  to  get  the  benefit 
of  your  mother*s  right,  whatever  that  was  V* 
and  the  answers  to  these  questions  should 
have  been  rejected.  Allison  v.  Smith. 
199 

PABI8H  OOTJBtTB— Powers  of  amxnnting 
commissumers  —  UUra  mres.]  Held,  (by 
Weldon.  Fihheb  and  Wbtmobb,  JJ., 
Alusn,  C.  J.,  and  Dufv,  J.  dissenting), 
that  section  1  of  the  Act  39  Vic. ,  c.  5,  in- 
tituled '  'An  Act  to  establish  Parish  Courts," 
which  section  provides  that  the  commis- 
sioners shall  be  appointed  by  the  Lieuten- 
ant (Governor  in  Council,  is  not  ultra  vires 
of  the  Local  Legislature.  Ganoko  v. 
Bailey. 324 

2. Whether  right  of  review  from,  ]  Thare 

is  the  same  right  of  review  from  Parish 
Civil  Courts  as  from  Justices'  Courts.  Ex 
j9ar^  DuKPBV.        -        -        -       -       45 


PARTICULARS— Whether  defective  af- 
fidavit for  attachment  can  be  aided  by.    58 

See  Attachment.  1. 

PARTIES  — Who  necessary  in  Equity/ 
where  property  changes  ownership  during 
suit. 788 

See  Equity. 

^To  action  for  proceeds  of  sale  of  vessel 

under  certificate  of  sale,  by  three  or  four 
owners — Whether  all  the  owners  should 
join. 656 

See  Sale. 

PAYMENT— Of  smaller  sum  than  is  due, 
in  discharge.        ....         343 

See  Attorney.  2. 

When  bill  of  exchange  or  promissory 

note  is. 575 

See  Bill  of  Exchange.  1. 


-Form  of  plea  of. 
See  Pleadino.  3. 
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PLEA — Necessity  of  filing — Irregvlarity,'] 
A  plea  should  be  filed  as  well  as  served, 
and  the  Common  Law  Procedure  Act 
(ConsoL  Stat.  c.  37)  does  not  alter  the 
practice  in  that  respect. 

The  failure  to  nle  a  plea  where  it  has 
been  served  on  the  plaintiff*s  attorn^  is 
an  irregularity,  and  not  a  nullity,  and  may 
be  waived.     Dever  v.  Wiley.        -      507 

By  sheriff  of  justification  under  as- 
signment under  Insolvent  Act  where  he 
makes  a  levy  prior  to  such  assignment. 

587 

See  Insolvent  Act  1875.  *A, 

PLEADING — So^\  assault  demesne — Cam- 
moji  Laxo  Procedure  Act — Excess — New  as- 
signment iwt  necessary,]  In  an  action  of 
assault  and  battery  to  which  the  defendant 
pleads  the  plea  given  by  the  Common  Law 
Procedure  Act  (Con.  Stat.  c.  37,  schedule 
B.  No.  41.)  <'That  the  plaintiff  first  as- 
saulted the  defendant,  who,  thereupon, 
necessarily  committed  the  alleged  assault 
in  his  own  defence,*'  the  plamtiff  may, 
under  the  general  form  of  replication  join- 
ing issue  on  the  plea  (Con.  Stat  c  37,  s. 
75,)  and  without  replying  excess,  shew  that 
although  he  committed  tibe  first  assault  the 


/^:f 


it 


IM^EX 


r.  SfM  i:. 


c\t  .-<* 


W»4 


jtnii  M  'w/.'j  A  jilta  that  j.r»»iCf»c-»  to 
aiuwer  the  wliolc  <lecl?Lniti''ii.  a;i'i  o:i]y 
anAWi^n  a  jiart  '.'f  i:  ia  )i.vi. 

W hurc  t h«:  j*ct i o:  1  w »-■»  f < -r  hii:.'kk i n •_'  a r j •  i 
i'rit<:riii^  tlxc  I'Uiiitit!  s  Ii'^uho  and  takiir^ 
hiH  g'y^,  aiiU  tht  j/l-.-a  'ihly  j^isrififil  tho 
takinf^,    the    jflea    w;t4    h<.*M    t>i    )».-    liad. 

(jKATTAN  r.  GlVAN.  711 

3. Of   p'iuiii':iit   ■  ■  h*-ii'^'i I*  1.^      Ill    an 

mi*.  J 

action  in  which  t!io  lilaintirf  tiy  hiii  iiarticii- 
lani  cLairned  the  suiii  'if  >»>'<7.0'J,  the  dc- 
fcndantA  second  {ilea  w;u9  an  follows  :  **And 
for  a  second  i»lea  to  the  first  and  .second 
CiiintH  of  the  plain tifi's  declaration,  the 
defendant,  etc.,  etc.,  nays  that  Inrfore  this 
action  WAH  brought,  the  defemlaiit  j^aid  the 
IiUintiffthe  amount  of  $<i87/>2.  Keing  the 
full  amount  stated  in  the  j^laintitts  particu- 
lam/' 

//':///.  on  deinunvr,  tliitt  the  plea  w}ih 
bad.     Ckaio  f.  Ola.- ilk.         -  5 1  "J 

4. M'**jo'infU §•  ~IJ*  iioni\r--  f.''/!U '•funi  h ./ 

fxUih^rt'f  ii'ft*  d* fiv*.riA  to  him  for  fhni  i/nr- 
Jtf*M: ,  h  is  a nthoi'it'f  h*-  in'f  iV:  r* •/:♦  •  /    hi  ft i / v  jni  ^ { - 

//i/:wf  -  -  \V9uiihfr  1*tri  irlU  li' — lJ*jt'irfnrt.  — 
Ji*fiJ:*'r«li*'ii-  Whi^hf  'f  i:ti.<ti  It*  thit  Pro- 
riitr4'.]  Joining  Ciunt.i  in  detinue  and  a:i- 
Hiini[i.sit  iH  a  niiji joinder,  and  i.i  a  trr-'iind  (-f 
;;;eneral  demurrer. 

Qvjt'.rt'^  Whether  such  a  defect  is  en  red 
hy  pleading  over. 

A  count  Htated  that  plaintiH' delivered  to 
defen<lantii  a  i^roniifHor}*  note  fur  the  H]>ecial 
purxKjse  that  defendantn  should  procure 
]iayment  at  maturity  on  behalf  of  plaintiff, 
and  if  they  should  not  so  prr>cure  [(aynicnt, 
they  should  re-deliver  the  same  to  plaint  if}' 
on  request ;  tliat  defendants  I'eceived  the 
note  on  these  tenns ;  that  they  did  not 
pnjcure  payment  at  maturity  ;  and  that 
after  maturity  and  }>eforc  x»ayment,  plain - 
tiif  ref  pleated  defendants  to  re -deliver  the 
note  to  him  ;  yet  defendants  had  refused 
tri  do  so  ;  and  after  such  re<|ucst  wrongfully 
collected  the  money  and  applied  the  same 
Ui  their  own  use. 

y/e/ri,  to  bo  a  count  in  as3umj)sit  and  not 
in  tort. 

Defendants  pleaded  to  alnn'o  count  that 
the  note  was  delivered  to  them  as  bankers 
in  the  usual  course  of  their  business  to 
collect  and  on  payment  to  deb'vcr  the  note 


!'•  :!:'.■  !Mker  :  tliat  i:i»:  m-ik«:r  ••!  the  n-'i^.* 
Tifiid  the  ani'-iint  '.-f  it  t'l  defen'isuiis  whc-n 
It  l>ec;iiue  due.  and  tliat  thev  irave  the  n-it* 
utj  tv  him  as  he  reoTiuvi-  Plaintiff  a  re- 
plication  alk-ired  that  while  the  note  was  m 
defeniL'ints'  hands,  and  >jefore  [layment,  he 
revoked  defwi'ianis'  authoritv  to  collect, 
and  re*iue5t<.*d  defendants  to  rv-deliver  the 
n«^te  Vi  him  which  they  refused  to  do.  Re- 
!•  binder,  that  bef'-n*  the  jilaimiff  revoked 
the  authority  to  c-.-llect.  he  became  indebt- 
ed to  defendants  in  a  lanrer  sum  than  the 
amount  «»f  the  note,  which  he  refused  to 
pay,  whoreMj>«in  tht-y  refused  to  deliver  the 
note  t'l  him. 

//•'/.  a  departure  from  the  jilea. 

o.i.r,-. ,  Whether  there  is  a  banker's  lien 
in  this  Province. 

If  «!uch  a  lien  does  exist,  the  ^x^rsun 
against  whom  it  is  s<'>ught  to  enforce  it 
must,  it  would  seem,  be  a  customer  of  the 
l>ank.  Allen  r.  Tue  Bank  <»f  New 
I5klnswi<k.         .         .        -        -         441; 

ii. lili^^h*  r  Of^int  iff  »#•  fi^Hn\j*%if  vr  fn'-s- 

jxt.tM — Titn*: — Stii-ftfui^hf:.]  One  coimt  of  a 
declaration  .set  out  in  minute  detail  the 
tenus  of  an  a'^eement  of  letting  of  a  farm, 
and  then  alleged  that  defendant  wmng- 
fnlly  and  imjirfji»frly  without  the  license 
I  if  plaintifT  and  a^^inst  his  will,  and  con- 
tnir}*  t'j  defendant  s  said  agreeraent  broke 
ami  entered  in  and  upon  the  premises 
le:iised,  and  seized,  tcK.k  and  carried  away 
certain  goods  and  chattels  and  converted 
and  disposed  thereof  to  hia  own  use. 
There  were  other  counts  in  tort,  and  it 
licing  objected  tluit  there  was  a  misjoinder, 

IMf^  tlmt  all  the  introductory  part  of 
this  c<iunt  could  be  rejected  as  surplusage, 
and  it  would  then  be  a  count  in  tresitaas. 

It  is  of  no  consequence  that  the  time 
when  a  trespass  is  alleged  to  have  been 
conmiitted  is  subsequent  to  the  oommenoe- 
ment  of  the  action,  the  allegation  of  time 
in  tresinss  being  immaterial 

A  plea  must  either  traverse  or  confess 
and  avoid  some  material  allegation  in  the 
declaration.  Thereff ire  a  plea  to  the  above 
coii;it,  which  only  traversed  the  leaaing  of 
the  farm,  and  left  unanswered  the  break- 
ing and  entering  and  catrrying  away  of  the 
goods,  was  held  bad. 

Jleldf  also,  in  this  case,  that  a  plea, 
which  denied,  as  to  the  said  alleged  agree- 
ment, that  defendant  broke  and  entered 
the  premises  and  wrongfully  and  illegally 
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took  away  the  goods,  and  as  to  tho  second 
breach  to  said  alleged  agreement,  alleged 
that  he  did  not  enter  said  land  against  the 
will  of  the  plaintiff  and  take  and  carry 
away  the  ten  tons  of  hay  as  alleged,  was 
demiuTablo.     Clarke  v.  Harding.        495   I 

As9nmpsit — Contract  of  hiring — Plead-    j 

iny — Variance.]  Declaration  set  out  con- 
tract of  hiring  from  9th  April,  1874.  Tho 
evidence  was  that  plaintiff  had  been  in  de- 
fendant's employ  for  previous  year,  which 
commenced  on  the  IHh  April,  1873.  On 
10th  April,  1874,  plaintiff  not  having  yet 
left  defendant's  employ,  the  latter  told 
him  to  continue  on  as  before. 

Held,  that  the  contract  for  the  second 
year  would  begin  on  the  9th  April,  and 
that  there  was  no  variance.  Grove  v. 
DOMVILLE. 48 

POSSESSION  —  Right  of,  to  lumber  on 
non-payment  of  draft  given  for  stumpage. 

-         -     267 

See  Bill  of  Exchange.  2. 

Evidence  of,  as  rebutting  testimony — 

admissibility  of.         -         -        -         -    003 

See  Evidence.  3. 

What  amounts  to  lo\'y  where  sheriff 

does  not  take  goods  into.         -        -      615 

See  Levy. 

When  vacant — Sen'ico  in  case  of,  in 

ejectment. 743 

See  Ejectment.  1. 


P08TP0NEMENT-Of  trial. 
See  Costs  of  the  Day. 
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POWER  OF  ATTORNEY— Trust  deed 
executed  under.        .        .        -        .    510 

See  Evidence.  2. 

PRACTICE  —  Wliere  the  plaintiff  dies 
after  the  trial  and  before  judgment  tho 
Court  will  make  such  order  regarding  the 
entry  of  judgment,  or  a  new  trial  as  will 
prevent  any  failure  of  justice.  McLellan 
V.  The  South  We.^  Boom  Co.        -      715 

2. Wiit — Issxie  of  certificate]     WTiero 

a  writ  was  made  out  and  tested  on  the  11th 
June,  and  remained  in  the  attorney's  of- 
fice until  the  25th,  when  he  served  it  on 
the  defendant,  Hetd,  that  it  was  not  is- 
sued until  tho    25th,  and,  tho  attorney 


having  taken  out  liis  certificate  before  that 
day,  though  after  the  writ  was  made  out, 
the  writ  was  valid.     Seelye  r.  Buss.      53 


■In  Equity — When  cross  bill  necessary 


in  order  to  impeach  agreement  between 
trustee  and  cestui  qne  trust.        -        -   154 

See  Trustees. 


-Change  of  venue  on  common  affida\'it« 

1 

See  Venue. 


Day  of  moving  for  new  trial.        -     3 

See  New  Trial.  2. 

Notice   of  action  by  attorney  before 

taking  out  certificate.        -        -        -    566 

See  Notice  of  Action.  2. 


-Name  of  attorney  in  notice  of  action. 

641 

See  Notice  of  Action.  1. 


Letters  referred    to    in    defendant's 

answer  used  on  hearing  before  Equity  Judge. 
68 

See  Insolvent  Act  of  1869. 

Affidavit  of  juror  may  not  bo  road  on 

motion  for  a  new  trial.        -        -        -27 

See  New  Trial.  7. 

Setting  aside  of  judgment  in  eject- 
ment for  irregularity.         -        -        -    743 

See  Ejectment.  1. 


-In  equity — Parties  to  suit  whero  alien* 


ation  of  property  made  during  suit — Stay 
of  proceedings  until  proper  parties  are  bo- 
fore  the  Court — Barrister's  report — Con- 
firmation of — Objections  to  wlien  appear- 
ing uix)n  the  face  of  the  report.        -    738 

See  Equity. 
Crown  side — Indorsement  of  writ  of 


attachment  for  contempt — Delay  in  apply- 
ing for  writ — Setting  out  title  of  cause. 

238 

See  Contempt. 

Plea — Necessity  of  filing — Irregular^ 

ity. 507 

See  Plea. 


^Offer  to  suffer  jud^ncnt  by  default^ 

For  amoimt  within  jurisdiction  of  Inferior 
Court— Costs  of.         -        -        -        -  502 

See  Costs. 
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Setting  ajsidc  judgment — Application 

made  on  behalf  of  defendant's  wife — De- 
lay in  making  application.  151 

See  JriK;MENT.  1. 

PBEFEBENOE— Unjust— Security  given 
in  pursuance  of  previous  promise.  08 

See  Insolvent  Act  of  18G0. 

PRESUMPTION— Where  party  does  not 
produce  the  best  evidence  in  his  power. 

603 

See  Evidence.  3. 

^When  Will  is  executed  in  an  unfinish- 
ed state.        625 

See  "Will.  1. 

PRIVITY— Want  of  between  plaintiff  and 
defendant  in  case  of  bailment — Judgment 
where  no  evidence  of  misfeasance.        557 

See  Bailment. 

PROMI'ISOBY  NOTES  —  Setting  out 
dates  in  figures — Not  appearing  to  be  nego- 
tiable —Defective  affidavit  aided  by  copy  of 
note  attached.        ....       555 

See  Attachment.  7. 

When  payment  and  discharge  of  the 

original  indebtedness.        -        -        •   575 

See  Bill  of  Exchanoe.  1. 

Wlien   payable  at  a  particular  place 

and  not  presented — Attachment  by  holder 
under  Insolvent  Act  of  1875.        •        481 
See  Insola'ent  Act  of  1875.  1. 

PBOPE&T  Y— In  lumber—  Whether  passed 
by  bill  of  exchange  given  in  payment  for. 

257 

See  Bill  of  Exchange.  2. 


-Claim  of  in  case  of  distress  for  rent. 

513 

See  Landlord  and  Tenant.  4. 

-Claim  of  in  case  of  replevin — ^Delay  in 


issuing  writ  de  yrop,  prob, — Whether  Judge 
will  order  restoration — ^Whether  several 
olaima  can  be  put  in.        -        -        -        7 

SeeREFLKYIN.   1. 

-Claim  of — ^Whether  applicable  to  a  case 


where  defendant  (who  is  also  claimant)  has 
liired  on  plaintilfB  property  under  execu- 
tion against  latter  for  taxes.  -     3 

See  Replevin.  2. 


RAILWAY  AOTS— Construction  of.  667 
See  Mandami's.  1. 

RAILWAY  COMPANY  —  Liability   of 
property  of,  to  attachment.         -       -    215 

See  Attachment.  3. 

RECORD— iV'i>iPrit(«- Admissibility  of  as 
evidence. 40 

See  Evidence.  4. 

REGISTRAR— Of  deeds—Signing  b}-  ini- 
tial.          663 

See  Acknowledgment.  2. 

REGISTRY— Of  bills  of  sale— WTien  cer- 
tified copy  not  evidence.         -  275 

See  Evidence.  8. 

RENT — Liability  of  assignee  of  Insolvent 

for. 15 

See  Insolvent  Act  of  1875.  5. 

WTiether  landlord  has  a  right  to  for  one 

year  in  case  of  sale  of  goods  under  execu- 
tion.          273 

See  Landlord  and  Tenant.  3. 

Ejectment  for  non-payment  of        743 

See  Ejectment.  1. 

REPLEVIN  —  Claim   of  property  —  De- 
lay   in    wuing    irrtt    de    prop,    prob,  — 
Whether  J^idge  will  order   restoration    of 
property — Setei'ol  claims — Whether  can  be 
pntin,]    Under  a  writ  of  replevin  issued 
against  defendant,  the  Sheriff  seized  two 
raits  of  logs  in  the  possession  of  H. ,  and 
one  in  the   possession    of    8.     Separate 
claims  of  property  were  put  in  to  the  whole 
of  the  logs  by  H.,  S.  and  M.  respectively. 
Plaintiff  did  not  issue  a  writ  de  prop,  prob,  ; 
and  after  a  considerable  time  lud  ekpsed, 
H.  and  S.  obtained  a  summons  from  a 
Judge  calling  on  plaintiff  to  shew  cause 
why  the  Shenff  should  not  restoxe  to  them 
the  lo^  taken  out  of  their  poasesiion  under 
the  writ.     On  the  return  of  the  summons 
the  Judge  made  an  onder  for  the  Sheriff  to 
restore  tne  property  to  BL  and  8.  on  the 
ground  that  plaintiff  had  diewn  no  qanse 
to  justify  the  delay  in  issuing  the  writ  de 
prop,  prob.     HM,  (by  Aixmr.  C.  J. ,  and 
WXTKOBB  and  Duww^  JJ.,  Wildon,  J., 
dissenting,)  that  thii  ofder  ooald  not  pro- 
perly be  made,  atleaatwithoBtffhiiig  IL, 
the  other  daiinant,  aaopportminjof  twing 
heiArd. 
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Qiuire.     Whether  several  claiius  can  be    ,    RULES  OF  COURT — CoiDiiion   motion 
put  in  to  property  replevied  ?  days. 163 


Whether   any     person    but  the   one 

out  of  whose  possession  the  p^oods  were 
taken  by  the  Sheriff  can  put  in  a  claim  to 
the  property  ?    Ellis  r.  Marooney.     -     7 

2. Claim      of     Fropetiy  —  Whether 

applicable  to  a  c<ise  xchere  defeiulavt 
(who  is  also  claimant)  has  levied  on  plaintiff's 
property  under  execution  against  latter  for 
taxes,'\  Where  plaintiff  replevied  from 
defendant  goods  on  which  the  latter  had 
levied  under  an  execution  for  taxes  issued 
against  plaintiff,  and  defendant  put  in  a 
claim  of  special  property,  upon  which  a  writ 
de  prop.  prob.  issued,  and  the  Sheriff's  Jury 
found  the  special  property  in  the  claimant 
under  the  execution,  the  Court  set  aside 
the  inquisition,  holding  that  the  claim  of 
property  and  >vrit  dc  prop  prob,  were  not 
applicable  to  such  a  case.  Renaud  v. 
Keswick.        .        .        .        .         -        3 

RESOUEy-Assaultand—Rightof  constable 
to  hold  prisoner  till  his  fees  are  paid.     22G 

See  Constable. 

REVIEW— Whether  right  of,  from  Parish 
Courts.         ...  -         -         46 

See  Parish  Courts.  2. 

RIPARIAN  PROFERIETOR  —  Ilights 
of— On  an  ann  of  the  sea — mere  title  to 
d\ore  is  in  the  Croum — Erecting  a  smoke  house 
opposite  riparian  otcner's  laiid.]  A  riparian 
proprietor  whose  land  is  bounded  by  high 
water  mark  has  the  right  to  an  unobstruct- 
ed access  from  his  land  to  the  navigable 
waters  of  the  arm  of  the  sea,  when  tlio  tide 
is  up,  and  though  the  title  to  the  shore  is 
in  the  crown,  he  has  the  right  to  the  unob- 
structed access  from  his  land  on  the  shore 
to  the  navigable  waters  of  the  arm  of  the 
sea  when  the  tide  is  out,  and  can  recover 
damage  from  any  person  who  interferes 
with  or  injuriously  affects  that  right  or  the 
oxerciso  of  it. 

S.  erected  a  smoke  house  between  high 
and  low  water  mark,  opposite  B.'s  land, 
and  near  B.'s  store.  The  smoke  and 
cMuvia  from  the  smoke  house  injured  B.'s 
goods  and  interfered  with  his  business. 

Held,  that  B.  had  a  good  cause  of  action 
against  S.  for  the  injury  so  inflicted. 
Byron  t.  Stimpron.        -        -        -      697 

90 


trader  Oaniishec  Act. 
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RUNNING  STREAM  -  Right  of  mill 
owner  to  reasonable  use  of,  in  working  his 
mill,  although  proprietor  lower  down  may 
be  injured.         .  .  .  .        400 

See  Water. 

SAINT  JOBN—Bij-Latcs  of  the  Corpora- 
tion of —  Puni^uiient  by  imprisonment  for 
breach  of  bit'lairs—Invaliditif — Evidence — 
Ri(fht  of  person  complained  against  for  carry - 
iu'j  on  business  in  Saint  Johtt,  xvithotU  bein^ 
lic^nst:dj  conirary  to  the  By-Law  of  May, 
lS7lj  to  give  evidence  on  his  own  l>ehalf,] 
By  33  Vic. ,  c.  4,  s.  3,  the  Mayor  of  Saint 
John  is  authorized  to  license  persons  being 
natural  bom  British  subjects,  and  also  such 
persons  as  shall  become  naturalized  or  be 
made  denizens,  and  also  aliens  the  subjects 
of  any  countiy  at  iwjaco  with  Great  Britain, 
to  use,  ete. ,  any  art,  trade,  ete. ,  or  engage 
in  any  profession,  etc.,  within  the  City  of 
Saint  John,  on  payment  of  such  sum  of 
money  as  may  bo  fixed  by  the  Common 
Council. 

By  the  foiulh  section,  the  Common 
CouncU  is  empowered  to  fix  the  amounts 
so  to  be  paid,  by  by-laws  ordained  for  that 
purpose,  and  to  impose  penalties  and  for- 
feitures for  any  breach  of  the  by-laws. 

By  the  fifth  section  all  persons  not  being 
free  citizens  of  the  city  are  prohibited  from 
using  any  art,  trade,  etc ,  in  the  said  cit^, 
without  being  didy  licensed  thereto,  as  m 
the  said  Act  i>rovided. 

In  May,  1871,  the  Common  Council 
passed  a  by-law,  under  the  authority  of  the 
said  Act,  by  which  the  amounts  to  be  paid 
for  licenses  to  do  business  were  fixed  and 
determined,  and  by  which  it  was  ordained 
tliat  any  person  who  should  use  any  art, 
trade,  etc.,  or  engage  in  any  profession, 
ete.,  without  being  didy  licensed,  should 
forfeit  and  pay  twenty  dollars  for  each  of- 
fence. This  sum  was  to  be  sued  for,  pros- 
ecuted and  recovered  in  the  name  of  the 
Chamberlain  of  the  city.  It  was  further 
provided  that  in  default  of  payment  of  the 
penalty  the  offender  was  to  be  committed 
to  the  common  gaol  of  the  said  city  for  the 
space  of  ten  days. 

B.  T.  was  tried  before  the  Police  Magis- 
trate of  Saint  John  on  the  charge  of  prao- 
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tming  as  a  pliysicuiii  witlioiit  :i  license,  con- 
trary to  this  by-law.  Tho  suit  was  hnuight 
in  thu  name  of  thu  Chauilicrlain.  On  the 
trial  the  evitbnce  of  I>.  T.  wa-s  otForetl  ami 
rejected. 

Hfldf  that  tho  ])y-law  was  bad  as  it  an-* 
thorized  the  inipiisonnient  of  the  offender 
in  default  of  i»aynient  of  tho  i>enalry,  the 
power  to  punish  breach  of  tlie  city  by-laws, 
by  iujprisoinnent,  not  being  given  by  the 
Charter,  nor  in  express  terms  terms  by  ,'iiJ 
Vic. ,  c.  4,  and  the  by-law  not  being  in  ac- 
cordance with  G  Vic,  c.  35,8.  8,  which  au- 
thorizes imprisonment  in  case  no  goods  or 
chattels  can  be  found  whei*eon  to  levy  the 
penalty. 

A  MuniciiNd  Corpomtion  cannot  enact  a 
by-law  subjecting  a  imrty  to  imprisonment, 
in  default  of  payment  oi  a  ])enalty,  without 
express  authority  fnmi  the  Legislatiire. 

The  proceeding  for  the  recovery  of  the 
l>eualty  was  in  tTio  nature  of  a  civil  suit, 
and  not  of  a  criminal  [»r(x;eeding,  and  the 
evidence  i»f  B.  T.  was  improi>erly  rejected 
under  10  Vic,  c.  41,  (ConsoL  Stat,  c  40.) 
AV  jmHv  Tkahr.         -        -        -  277 

2. Inmlidify  of  the  Bfj-Laic  ofthf  ( 'iiij  of 

Saint  John  refpiiriiKj  freemen  to  take  out  a 
licence  to ne.U frcjOi  meat^  etc.,  in  amalt  quan- 
titie».  ]  By  section  8  of  the  By-law  of  the 
City  of  Saint  John,  passed  in  July  187C,  it 
is  provided  that  the  Mayor  may  license 
freeman,  etc,  to  sell  fresh  meats,  etc.,  for 
which  license  the  sum  of  9^0  shall  be 
paid  to  the  City  Clmmbcrlain.  The  9th 
section  imposes  penalties  upon  persons 
other  than  licensed  butchers,  or  persons 
licensed  under  the  8tli  section,  who  shall 
sell  fresh  meats,  etc.,  in  smaU  quantities 
either  in  the  market  or  elsewhere  in  the 
City.  M.  a  freeman  of  the  City,  was  ccm- 
victed  of  an  offence  against  this  by-law. 

Held,  tlmt  tho  by-law  in  question  was 
invalid  as  against  freemen  of  the  City  and 
that  tho  crmviction  was  bad.  Ej^  pet  tie 
Minn  EH  AN.        ...         -        228 

3. Election  of  Councilor — NomiiMtionof 

eundiJate — Whether  nominors  mud  appear 
in  person  before  Common  ClerL]  Under  10 
Vic,  c.  37  section  11,  L.  &  P.  Stat.  vol.  3 
p.  100  it  is  necessary  that  two  qualified 
electors  shoidd  appear  in  person  before  the 
Common  Clerk  to  nominate  a  candidate 
for  the  office  of  Councillor ;  otherwise  the 
clerk  may  refuse  to  receive  the  nomina- 
tion.    Ey  parte  0*Kbefe.         -        -        4 


SALE  -Of  rmsel  umhr  otiifivat: — Artum 
tor  imtctr't.t  of  side — Bii  three  of  four  inrn^r.-t 
--W'hrihvr  all  the  rurm/v  sfunild  win — \ftn- 
snit.]  C.  L.  and  ft.,  the  plaintitfs,  with 
S.  J.  ft.,  were  owners  of  the  seh<K»ner 
**  Ada."  They  all  united  in  executing  a 
certificate  of  sale  to  the  defendant  under 
the  pH) visions  of  The  Merchant  Shipping 
Act,  imdcr  which  the  vessel  was  sold.  The 
plaintiffs  having  brought  an  action  against 
the  defendant  (withtmt  joining  S.  J.  ft. 
with  them  as  plaintiffs),  for  their  share  of 
the  proceeds  (»f  such  sale,  and  of  the  out- 
ward freight,  it  was  held  that  the  contract 
with  defendant  was  a  joint  contract,  and 
that  all  the  owners  should  be  joined  in  the 
action  against  tho  defendant.  Campbell 
r.  JoxEH. 050 

( )f  wharfage  —  Written  conditions  — 

Verbal  statement  by  City  Clerk.       -     404 

See  WlIARFA<?E. 

SCHOOLS — Appeal  to  InsiHictor  of,  under 
section  54  of  **  The  Common  Schools  Act, 
1871."        ....  708,  752 

See  Common  S<;hools  Ait,  1871. 

Judgment  against  Trustees  of— How 

satisfied.         -        -         -         -         -     513 

See  Mandamus.  2. 

SOIENTEB—Of  biting  by  dog— Pn^of  of. 

450 

See  EvrDENCE.  0. 

SEA  SHORE  —  Rights  of  riparian  pro- 
imetor  where  title  to,  is  in  the  Crown.   097 

See  Riparian  Proprietor. 

SEBVANT—Liability  of,  for  negligence 
of  fellow  servant  employed  by  hiin.       218 

See  Master  and  Servakt.  2. 

SEBVIOE— Of  writ  of  attachment  under 
Insolvent  Act  by  publication.        -        481 

See  In.solvbxt  Act  of  1876.  1. 

Of  summons — Application  to  set  aaide 

after  judgment.        ....     151 

See  Jvdgmekt.  1. 

SHE&IF  —  Plea  of  justification  by  under 
Insolvent  Act        ,        .       -        -      587 

See  Insolvent  Act  of  1876.  3. 
What  amounts  to  a  levy  by — Where 
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Bheriffdoes  ntit  tiike  possession  of  goods. 

615 
See  Levy. 

Fees  of  on  trial  of  election  petition. 

547 

See  Election  Petition.  2. 

SHIP  0W19EB  —  Ch<tngc  of  ownership 
dnrimj  voyage —  Whether  new  owner  liable  to 
master  J  vessel  beiiuf  lost-  at  sea.]  On  2nd 
Sept. ,  (). ,  the  owner  of  a  vessel,  employed 
plaintiff  at  the  salary  of  $80  per  month  to 
proceed  to  New  York,  where  the  vessel 
then  was  and  to  take  charge  of  her  as 
master.  Proceeding  to  New  York,  he 
sailed  in  her  on  Sept.  21.  On  Oct.  9,  she 
was  abandoned  at  sea  in  a  sinking  condi- 
tion. Plaintiff  and  crew  were  saved,  and 
after  discharging  the  crew,  the  master  pro- 
ceeded to  L.  and  reported  himself  to  the 
ship's  agents.  On  3rd  October  the  vessel 
was  transferred  by  O.  to  the  defendant,  the 
latter  appearing  on  the  Registry  as  abso- 
lute owner,  though  he  held  her  only  as 
trustee  for  O's  creditors.  O,  being  unable 
to  effect  an  arrangement  with  his  creditors, 
subsequently  went  into  Insolvency.  On 
Movember  20,  defendant  was  appointed 
creditor's  assignee,  and  the  property  in  this 
vessel  became  vested  in  him  as  such  as- 
signee. Plaintiff  now  sued  defendant  for 
his  wages  from  September  2nd,  till  October 
9th.  when  the  vessel  was  abandoned  at  sea, 
also  for  money  paid  by  him  for  his  passage 
to  New  York,  also  for  board  and  expenses 
there  until  the  vessel  sailed  and  for  board 
and  expenses  subsequent  to  the  loss  of  the 
ship. 

HeUly  (by  Allen,  C.  J. ,  and  Wetmorb  and 
Duff,  J  J. )  that  defendant  was  not  liable 
for  any  portion  of  plaintiff's  claim  ;  but, 
(by  Weldon  and  Fisher,  J  J. ,)  that  he  was 
liable  for  wages  from  the  3rd  to  9th  Oc- 
tober.    Simpson  t.  DeVbber.        -      316 


?. 


— Liahility  to  deliver  goods — Whether 
awn^r  of  goods  bound  to  produce  indorsed  bill 
of  lading.  ]  D.  0.  &  Co. ,  merchants,  of 
London  forwarded  to  D.  at  St.  Jolm,  a 
quantity  of  iron  on  board  of  defendant's 
phip,  the  master  of  which  gaveD.  C.  &  Co. 
a  bill  of  lading  to  deliver  the  goods  to 
them  or  their  order.  D.  C.  &  Co.  omitted 
to  indorse  the  bill  of  lading,  and  defen- 
dant refused  to  deliver  the  goods  to  D. 
field,  (by  Allen,  C.  J.,  and  Fisher,  J.,) 


that  D.  being  owner  of  the  goods  was  en- 
titled to  receive  them,  and  tliat  defendant 
was  liable  for  the  wrongful  detention. 

Wlicre  a  bUl  of  lading  contained  the 
words  **weight  and  contents  unknown'*  it 
was  held,  (by  Allen,  C.  J.,  and  Weldon, 
J. ,)  that  the  owner  of  the  goods  covered  by 
it  had  no  right  to  require  them  to  be  weigh- 
ed to  ascertain  if  the  weight  agreed  witli 
the  quantity  stated  in  the  bill  of  lading. 
Domville  r,  Ferguson.         -        -        40 

SHIPPING  —  Navigation  and  —  What 
meant  by.         -         _         _         _         715 

Sec  Boom  Company. 

SHORE  —  Rights  of  riparian  proprietor 
where  title  to,  is  in  the  Crown.         -    C97 

See  Riparian  Proprietor. 

SOUND  AND  DISPOSING  MIND  — 

What  necessary  to  constitute.         -        389 

See  Will.  2. 

STAY  OF  PROCEEDINGS— In  Equity, 
■  when  granted  where  all  the  necessary 
I    parties  are  not  before  the  Court.       -    738 

See  Equity. 

SUMMONS — Setting  aside  service  of,  af- 
ter judgment.         .        -        -        -        I6I 

See  Judgment.  1. 

TAXES — Foreign  cotporation  —  Branch 
bank — *  *  Income  " —  Wliether  it  means  *  *  net 
pwfits.^']  A  foreign  banking  corporation 
having  a  branch  in  Saint  John  received  in 
the  course  of  the  year  from  its  business  by 
such  branch  $29,000,  but  during  the  same 
period  sustained  losses  in  its  business 
beyond  that  amount.  The  agent  of  the 
corporation  having  disputed  his  liability  to 
be  assessed  on  income,  and  a  case  having 
been  stated  for  the  opinion  of  the  Court. 

Held,  (by  Allen,  C.  J.,  and  Weldon 
and  Wetmore,  JJ.,  Fisher,  J.,  dissent- 
ing,) that  he  was  properly  assessed  oh  the 
whole  amount  received.  Sullivan  v, 
Robinson.  -        -        -        .        431 

Lien  on  real  estate  for— Liability  of 

assignee  under  Insolvent  Act  to  assess- 
ment.   423 

See  Insolvency. 


Where  defendant  (who  is  also  claim- 
ant) in  a  replevin  suit,  has  levied  on  plain- 
tiffs property  under  execution  for  taxes, 
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a  wiit.  nV  />i'7'.  prtflt.  will  in>t  l)c  ai»i)lic{i- 
blc.  ...        1        -        -        :> 

Sic  Kkitkvin.  •-'. 

TESTAMENTARY  CAPACITY  Ne- 
cessity of  proving  clem'ly  wlicii  will  is  ex.- 
ociitod  in  an  unfini.ihotl  .state.         -  525 
Sv'c  Will.  1. 

TRESPASS     -  Actii)n   f(»i'   hivakinj,'  and 
entorinjj  and  taking  goods— riea.      -     711 

Sue  Plea  HINT.  2. 

AUo'iition   of   tinio   in   dcclanition- - 

How  far  material. 
See  Plea  niNc.  5. 


40r) 


-To  lands  -Improper  cond;ii:t  <if  plain 


litl'on  view. 
Sec  View. 


2; 


TRIAL  —  Postponenunt    of  Witne.sses 

leaving  Innne  after     Whetlur  e^jtitled  to 

fees.      -         -         -         -  -        57 1< 
See  Costs  of  tiik  Da  v.   1. 

TROVER     Plea   l)y  slier itf  of  lussij^nnient 
under  Insolvent  Act  in  action  of.  587 

Sec  Ixs<)LVF.>*T  Act  of  1875.  I». 

TRUSTEED  -Aiulir.<ti'hii'rtrii,^i  -VnUd- 
it\i  of  ajrccin-'nt  hefif^rm — VvtiftiCC  —  Whi-n 
ciitM  hill  iU'rvMin'tf--A(imijtitibilitif  nftfvith'iirt' 
to  imjtcnch  a'jrvvmvnt  vithoui  cvtum  bill — 
Limitation  of  the  rule  thrtt  **  hr  irhn  would 
have  equity  must  do  ctiuittj''  —Liulnlitij  of 
C'piitabU  and  hcmifirial  oiciier  of  atitch,  to  ir- 
jtaycalU  mmle  bylcjid  oirntr  trhotti',  name  in 
jilaci'd  on  list  of  contribnlorien  ttudcr  thv 
Windinfj  vp  Art,  7.sv;^.]  C.  F.  A.  and  J. 
F.  A.  were  executors  of  NV.  C  C.  F.  A. 
died,  having  api>ointcd  J.  F.  A.  and  H.  I^ 
A.  his  executors.  J.  F.  A.  also  died  be- 
fore the  affairs  of  W.  C.'s  ost-ite  were 
wound  up,  having  appointt^d  H.  B.  A.  and 
M.  A.  his  executors.  After  the  death  of 
J.  F.  A. ,  E.  C. ,  i^-idow  of  \V.  C. ,  became 
administratrix  cnm  teHtjaaeuto  aiiue.ro  of 
W.  0.*s  estate.  During  the  joint  manage- 
ment of  the  estate  by  C.^F.  A.  and  J.  F.  A. , 
as  well  OS  during  the  sole  nLauagement  of 
J.  F.  A. ,  largu  sums  of  money,  the  x)rup- 
erty  of  the  estate,  were  collected  and  in- 
vested. The  sum  of  £3,570  Ds.  5d. ,  rep- 
resenting 140  shares,  was  invested  in 
Westmorland  Bank  Stuck,  lliis  stock 
stood  iu  the  books  of  the  bank  in  the 
name  of  C.  F»  A.  and  J.  F.  A. ,  executors. 


It  was  always  tivated  as  part  of  W.  C.'s 
estate?.  It  WiiM  en\uncnited  as  assets  of  the 
estates  in  the  inventoiy  tiled  iu  the  Probate 
Ctiiirt  by  H.  H.  A.,  then  acting  as  agent 
of  administratrix,  the  receipt  of  a  copy  of 
which  inventory  she  duly  acknowledged. 

NMiile  this  stock  was  yet  g«xKl  and  selling 
above  par,  the  representatives  of  the  es- 
tate of  NV.  C.  on  the  one  side,  and  the  rep- 
iHisentativcs  of  the  estates  of  C.  F.  A.  and 
.1.  F.  A.  on  the  other  side  (difficulties  hav- 
ing arist  u  between  them)  entered  into  an 
agrei.ment  for  the  settlement  of  all   dis- 
putcH  anil  the  avoidhig  of  legal  ipicstions 
rciianlin;.'  the  administration  of  the  estate 
by   0.    F.    A.    and  J.   F.  A.,  by   which, 
among  i»11'er  things,  the  estates  of  C.  F. 
A.  anil  .1.  F.  A.  were  released  from  liability 
re'^'ardii;;  tl)o  atlministnition  of  the  estate 
of  W.  <  . ,»nd  the  representatives  of  the 
estate  <ff  C.  F.  A.  and  J.  F.  A.  undertook  tt> 
li-ansfor  to  E.  C.  all  the  property  of  the  es- 
tate tlu'n  in  their  luinds.     The  lKK)k8  of  ac- 
counts and  securities  were  handed  i»yer. 
Among  the  rest  was  this  Bank  of  Wcst- 
moilanil   stock,   of   which  the  certificates 
wero  iiauded  over  to  E.  C.'s  agent,  but  the 
triin»f»  r  w:is  not  made  on  the  bank  lKK>ks. 
E.  C.  s  agent  ajjplicd  at  one  time  to  H.  I  . 
A.  to  Imve  the  transfer  made,  but  H.   li. 
A.  ixjfused  on  the  ground  tluit  the  Presi- 
dent was  in  England  and  the  transfer  could 
not  be  made.     This  was  on  the  17th  of 
January)  1^<>7-     ^^n  the  24th  of  the  some 
mouth  E.  C.*s  agent,  on  on  order  signed 
by  H.  B.  A. ,  received  the  dividend  due  on 
this  st^ick  and  placed  it  to  the  credit  of  W. 
C.  's  estate.     Ko  other  or  subsequent  de- 
mand was  made  to  have  the  stock  trans- 
ferred.    In  March  foHoviiug  the  bank  sus- 
l>euded  payment.     In  May  a  curator  was 
apiK)int<id  under    the    Winding  up  Act, 
(IWhL)    The  e:»*atA;s  of  C.  F.  A.  and  J.  F. 
A.  wei*o  place  a  upon  the  list  of  contribu- 
torios  and  were  obliged  to  pay  the  amount 
of  a  call  of  fifty  per  cent,  (the  amount  be- 
ing ^000).     The  plaintiffii  (the  representa- 
tives and  parties  interested  in  the  estates 
of  C.  F.  A.  and  J.  F.  A.)  called  upon  K 
C. ,  administrati-ix  of  W.  C.'s  estate,  and 
the  otlier  defendants  as  the  parties  inter- 
ested iu  W.    C.'s   estate,  to  repay  the 
^000  and   to   indemnify   them    against 
further  calls.     The  defendants  refused  and 
this  suit  was  brought.    The  defendants 
alleged  that  the  agreement  was  not  yalid 
or  binding,  that  there  was  no  oanvdexmtion 
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for  it  aiid  that  it  was  entered  into  under 
circumstances  that  rendered  it  fraudulent 
and  void  and  of  no  effect,  but  did  not  file 
a  cross  bill  to  set  it  aside.  On  the  hear- 
ing in  the  Court  below  evidence  regarding 
the  administration  of  W.  C.'s  estate  by  C. 
F.  A,  and  J.  F.  A. ,  etc. ,  that  was  offered 
for  the  purpose  of  impeaching  the  agree- 
ment, was  received. 

Ilddf  (by  Ritchie,  C.  J.  and  Fisher, 
J.,  Wetmore,  J.,  dissentinff),  reversing 
the  judgment  of  the  Court  below,  that  the 
agreement  could  not  be  impeached  in  this 
suit  without  filing  a  cross  bill,  and  that  the 
evidence  regarding  the  admimstration  of 
the  estate  was  improperly  received. 

That  the  rule  that  ''.he  who  would  have 
ec^uity  must  do  equity  "  must  be  restricted 
to  the  matter  in  which  the  assistance  of 
the  Court  is  asked. 

That  this  agreement  was  valid  and  con- 
clusive against  the  defendants  in  this  suit, 
and  that  E.  C. ,  administratrix,  etc ,  of  W. 
C.*s  estate,  being  equitable  and  beneficial 
owner  of  the  stock  in  question  should  re- 
pay the  plaintiflh  the  sum  so  paid  by  them 
un  account  of  the  stock,  and  indemnify 
them  against  further  calls.  Botsford  v. 
Crane. 154 

Deed  by  survivor  of — Sufficiency  of. 

516 

See  Evidence.  2. 

Of  schools — Judgment  against,   how 

satisfied. 513 

See  Mandamus.  2. 

ULTRA  VntES— The  authority  given  to 
a  judge  to  make  an  order  for  imprisonment 
of  debtor  after  judgment  by  Con.  Stat, 
c.  38,  ss.  2a-36,  is  not  ultra  vires,         693 

See  Imprisonment. 
Section  89  Insolvent  Act  of  1869.    68 


See  Insolvent  Act  of  1869. 

Appointment  of    Commissioners    of 

Parish  Courts  is  not.         ...     324 

See  Parish  Courts.  1. 

USAGE— Of  trade    between   New  York 
and  Saint  John — Burden  of  Proof.       647 

See  Deok  Load. 

VAOANT  POSSESSION— Service  incase 
of  in  action  of  ejectment.        -        -      743 

See  Ejectment.  1. 


VENUE — Cfiaiujc  of — On  conwion  affidavit 
— Practicc.'l  When  an  application  is  made 
to  change  the  venue  on  the  common  affi- 
davit, and  the  plaintiff,  in  answer  to  the 
summons,  shows  that  the  cause  of  action 
did  not  arise  in  the  County  to  which  the 
venue  is  sought  to  be  changed,  the  Judge 
has  no  right  on  that  application  to  order  it 
to  be  changed  to  a  difierent  County,  even 
though  the  plaintiffs  affidAvit  disclosed 
that  the  cause  of  action  arose  there. 
Craig  v.  Glasier,         -         -         -         1 

VEBDIOT— Setting  aside  of,  when  there 
is  no  evidence  to  sustain  it.  -         557 

See  Bailment. 


-Against  evidence. 
See  Boom  Company. 


715 


Practice  whei-e  plaintiff  dies  after,  and 

before  judgment.  -         -         -        715 

See  Practice.  1. 

Perverse — Whether  in  all  cases  ground 

for  a  new  trial.         -         -         -  516 

See  Ejectment.  2. 

In  previous  suit — Admissibility  of  as 

evidence. 40 

See  Evidence.  4. 

-Against  evidence — Where  deed  on  its 


face  discredits  witness  speaking  to  it.    568 
See  Evidence.  7. 

-Against  weight  of  evidence — Where 


Judge  who  tried  the  cause  is  satisfied.  339 
See  New  Trial.  3. 

VIEW — Trespass  to  laiids — Improper  awi- 
duct  ofplahitiff  aiui his  shewer — New  trial,"] 
In  trespass  qti>are  dausum  fregit,  a  view 
was  oraered.  While  the  jury  were  view- 
ing the  premises  one  of  them  asked  for  in- 
formation about  the  removal  of  a  fence 
which  had  stood  on  one  side  of  a  road,  the 
right  of  way  over  which  was  the  question 
in  dispute,  wishing  to  know  where  it  had 
originally  stood.  The  shewer  replied  that 
he  could  not  inform  him,  and  the  juror 
then  told  him  to  ask  the  plaintiff ;  he  did 
so,  and  the  plaintiff,  in  view  fmd  hearing 
of  the  juror,  pointed  to  a  place  on  the  land, 
and  said  "here,"  and  the  shewer  then 
pointed  out  this  place  to  the  jurors,  they, 
or  one  of  them,  at  all  events,  having  heard 
the  question  asked  of  plaintiff,  ana  heard 
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his  auswor  given f  nnd  suoii  him  |M)int  out 
the  placu  on  the  land.  Iltf<f,  that  this 
amounted  to  the  plaint  ill'  j,'ivin!r  evidence 
to  the  jury  ;  that  there  was  a  clear  viola- 
tion of  the  duty  of  the  shower  sis  well  as  of 
the  })laintiify  and,  the  verdict  being  for  the 
plaintiff)  a  new  trial  was  ordered. 

Held,  jilso,  that  neither  party  to  the 
cause  should  be  present  at  the  view  Bkn- 
i^ETT  r.  Smith.         -        -        -        -        27 

VIS  MAJOR — Whether  boom  company 
relieved  from  its  obligation  U)  preserve 
imvigation  by.         -        -  -       715 

See  Boom  Comi'axy. 

VOLUNTARY  CONVEYANCES -Con- 
tracts whereby  creditors  are  defeated — 
Made  with  party  knowing  insolvency  <if 
the  pers<m  ccmtracting.  -        -        08 

See  Insolvent  A^t  of  1800. 

WARRANT  —When  void,  notice  of  acti<.n 
against  Justice  issuing.  -         -         VAl 

tJee  Notice  <  )F  A<  tion.  1 . 

WATIiEL—Rnnniiujxfreum—HifjM  uf  miU- 
vwner  to  ifjte  in  inusttnabli/  xnn'hinfj  hU  itiilL 
ih4j\i<jh  injnnj  res^dtn  fit  pwprietor  /<>*»vr 
down.'^  In  an  action  on  the  case  for  ob- 
struct mg  the  flow  of  water  to  phiintiffs 
mill,  the  facts  proved  and  lulmitted  on  the 
trial  were,  that  the  plaintiffs  land  was 
granted  in  1835,  and  mills  had  l>een  erected 
on  a  stream  there  upwards  (»f  thirty  years 
ago.  He  purchased  in  1800  and  repaired 
the  mill.  Defendant  owned  land  further 
up  the  stream,  and  built  a  mill  and  dam  in 
1874,  and  at  certain  seasons,  when  gates 
of  defendant's  dam  were  closed  for  the 
pnriKjse  of  raising  a  head  of  water  to  work 
his  mill,  sufficient  water  did  not  flow  down 
the  stream  to  enable  plaintiff  to  work  his 
mill.  It  was  admitted  defendant— if  he 
liad  a  right  to  atop  the  water  and  use  it  for 
the  purposes  of  lus  mill— did  not  detain  it 
for  an  unreasonable  time.  Held,  (by 
Allen,  C.  J.,  Fisher  and  Wetmore,  JJ., 
Weldon,  J.,  dissenting,)  that  defendant 
had  the  right  to  detain  the  water  as  he  had 
done,  and  the  verdict  was,  pursuant  to 
leave  reserved  at  the  trial,  entered  in  his 
favor.     Keith  r.  Corey.        •        -      400 

WHARFAGE  —  8ale  of--  IViimn  comli- 
tiona — Vetbal  ntatement  by  City  CUrL] 
The  Citjr  CouncU  of  F.,  sold  to  plaintiff; 
by  public  auction,  the  right  to  wharfage  in 


the  city.  Previous  to  the  sale  the  chair- 
man of  the  building  committee  for  a  City 
Hall  which  was  about  being  constructed, 
had  obtained  from  the  City  Council  i»er- 
mission  to  reserve  the  nght  to  use  the 
wharves  for  the  contractors  for  the  build- 
ing. The  written  ccmditions  of  the  sale 
stated  that  the  **  City  reserves  the  right  to 
use  any  wharf  for  city  puq)oses  only." 
The  City  Clerk,  however,  attended  the 
sale,  and  in  answer  to  an  enquiry  by  a 
})idder,  stated  iniblicly,  in  plaintiff's  hear- 
ing, that  under  the  reservation  of  right  to 
use  the  wharf  for  city  puri>oseB,  the  ma- 
teriids  for  the  City  Hall  would  be  free  from 
wharf iige.  Defendants  were  contractors 
for  building  the  City  Hall,  and  landed 
their  materials  on  one  of  the  whar\'es  in 
<iuostion.  Plaintiff  claimed  wharfage,  and 
recovered  in  the  County  Court. 

Held,  on  appeal,  (by  Weldox,  Fishek 
and  Wetmore,  JJ. ,)  that  the  terms  of 
plaintiffs  purchase  must  bo  governed  by 
the  written  conditions  of  sale  read  thereat, 
and  that  the  resen-ation  "for  city  pur- 
poses ''  would  not  exempt  defendants  from 
wharfage  ;  but  (by  Allen,  C.  J. ,  and  Drrr, 
J.,,)  that  the  statement  by  the  City  Clerk 
was  not  contradictor}'  of  the  written  con- 
ditions, but  only  explained  what  was  in- 
tended by  the  reser\'ation ;  that  plaintiff 
did  not  buy  the  right  to  collect  wnarfagc 
for  materials  used  for  City  Hall,  and  was, 
therefore,  not  entitled  it)  recover.  Cur- 
rier r.  Crosby.  -  -  -         404 

WILL — Ej'Miited  lii  a  a  HuJiiiUhcd  Mate — 
Tentanuintary  capacity,]  The  presumption 
is  «dways  against  the  validity  of  will  which 
bears  self-evident  marks  of  its  being  un- 
finished, and  it  behooves  those  who  assert 
its  testamentary  character  to  shew  dis- 
tinctly that  the  deceased  intended  the 
paper  in  its  actual  condition  to  operate  as 
his  will. 

The  testator  wishing  to  make  his  will, 
had  a  paper  drawn  up  for  that  purpose, 
but  did  not  complete  it.  It  enaed  with 
the  word  *'  fourtldy,"  and  it  was  clear  that 
he  intended  to  add  something  else.  After- 
wards, and  shortly  before  Mi  death,  his 
nephew  who  had  written  the  paper,  brought 
it  to  the  testator,  who  executed  it.  The 
testator  was  certainly  vexy  weak,  but  the 
evidence  was  contradictoxy  as  to  his  testa- 
mentary  capacity. 

Hddf  (by  Allen,  0.  J.,  Wstmobb  and 
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Buff,  JJ.  ,  Fisher,  J.  dissenting  )  that  as 
the  will  was  executed  in  an  unfinished  state, 
and  was  brou^^ht  to  him  for  execution  with- 
out any  previous  request  proceeding  from 
him,  his  testamentiuy  capacity  must  be 
most  clearly  established,  and  that  as  this 
had  not  been- done  the  will  could  not  be 
set  np.  In  re  Bradford  P.  Gilbert's 
Will. 525 

2. Executuyti  of — Necessity  of  testator 

being  able  to  see  witnesses  sign — Whether  he 
must  he  tonsdous  of  what  they  are  doing — 
Sound  and  disposing  mind  —  Burthen  of 
proof]  It  is  not  sufficient  that  a  testator 
be  in  the  same  room  with  the  witnesses 
when  they  are  subscribing  their  names  to 
the  will,  but  he  must  be  both  able  to  see 
them  sign,  and  also  mentally  capable  of 
understfuiding  what  is  being  done. 

To  constitute  a  sound  disposing  mind,  a 
testator  must  have  capacity  to  comprehend 
and  deal  with  subjects  requiring  thought, 
reflection,  memory  and  judgment. 

The  proof  of  the  due  execution  of  a  will 
eminently  lies  on  him  who  sets  it  up,  and 
it  is  more  fatal  to  him  than  to  his  adver- 
sary if  he  leaves  difficulties  entirely  with- 
out explanation.  Doe  dem.  Violbtte  v. 
Therriau. 389 

WITNESS— Attorney  in  cause  not  allow- 
ed fees  as. 581 

See  Attorney.  3. 


Allowance  o^  travelling  fees  of,  when 

leaving  home  after  postponement  to  attend 
trial. 573 

See  Costs  of  the  Day. 


Admissibility  of  evidence  of,  in  pre- 
vious suit. 40 

See  Evidence.  4. 

Fees  of  in  trial  of  election  petition — 

When  certificate  necessary.  ^         547 

See  Election  Petition.  2. 

WRIT — Of  attachment  for  contempt — In- 
dorsement on.        -        -        -        -       238 

See  Contempt. 


-Issue  of  before  certificate  taken  out^ 

53 

See  Practice.  2. 


Deprop,  prob. — Delay  in  issuing.       7 

See  Replevin.  1. 

De  prop,  prob,  not  applicable  to  a  case 

where  a  defendant  in  replevin  (who  is  also 
claimant)  has  levied  on  plaintiffs  property 
under  execution  against  the  latter  for 
taxes.  -         -         -         -         .         3 

See  Replevin.  2. 
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